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  4. DXULQJ WKH QHJRWLDWLRQV, WKH SDUWLHV LQWHQGHG WR UHDFK D FRPSURPLVH RQ WKH 
LVVXH RI MXULVGLFWLRQ, XQGHU ZKLFK DQ DUELWUDO SURFHHGLQJ VKRXOG EH LQVWLWXWHG LQ 
WKH GRPLFLOH RI WKH UHVSRQGHQW. 7KXV, D FDVH EURXJKW E\ 6 DJDLQVW B ZRXOG EH 
LQVWLWXWHG LQ WKH 5XVVLDQ FHGHUDWLRQ, ZKHUHDV D FDVH E\ B DJDLQVW 6 ZRXOG EH 
LQVWLWXWHG LQ DHQPDUN. 7KH VHQWHQFH RI WKH DUELWUDWLRQ FODXVH LQ WKH EQJOLVK 
ODQJXDJH YHUVLRQ, ZKLFK 6 GXULQJ WKH QHJRWLDWLRQV KDG XQGHUOLQHG, VHW LQ 
EUDFNHWV, DQG ODEHOOHG ³2K´, UHIOHFWV WKLV FRPSURPLVH, DQG WKH IDLOXUH E\ B WR 
GHOHWH WKH VHQWHQFH SURYLGLQJ IRU ICAC DUELWUDWLRQ IRU DOO GLVSXWHV PXVW 
UHSUHVHQW D PLVWDNH E\ B. 

  5. IQ 2010, L.H. SULRU WR FRQFOXVLRQ RI WKH SDUWLHV¶ VDOHV FRQWUDFW LQ 2011, WKH 
DDQLVK CKDPEHU RI CRPPHUFH FHDVHG WR DGPLQLVWHU DUELWUDWLRQ FDVHV DQG 
WUDQVIHUUHG DOO RI LWV DUELWUDWLRQ DFWLYLWLHV WR WKH DDQLVK IQVWLWXWH RI AUELWUDWLRQ 
(9ROGJLIWVLQVWLWXWWHW). IQ WKLV FRQQHFWLRQ, WKH FRXUW KHOG WKDW B KDG UHFHLYHG 
VXIILFLHQW LQIRUPDWLRQ WR LQLWLDWH LWV DFWLRQ DW WKDW DDQLVK IQVWLWXWH.  

  6. B\ FRPPHQFLQJ D SURFHHGLQJ DJDLQVW 6 DW ICAC, WKH FRXUW KHOG WKDW B KDG 
DFWHG LQ FRQWUDYHQWLRQ RI WKH SDUWLHV¶ DUELWUDWLRQ DJUHHPHQW. FRU WKLV UHDVRQ, 
ICAC ZDV QRW FRPSHWHQW WR GHFLGH WKH GLVSXWH LQ TXHVWLRQ, DQG WKH ICAC DZDUG 
ZDV QRW HQIRUFHDEOH LQ DHQPDUN.9 
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7KH FDVH FRQFHUQHG D GLVSXWH EHWZHHQ D 3ROLVK FRNH IXHO SURGXFHU DQG VHOOHU DQG D 
GHUPDQ EX\HU. 7KH GLVSXWH ZDV DOUHDG\ EURXJKW EHIRUH WKH 3ROLVK 6XSUHPH CRXUW 
(FRPSDUH 9 C6K 63/08; CL287 FDVH NR. 1306, 9 C6K 91/11; CL287 FDVH  
NR. 1302). 7KH IDFWXDO EDFNJURXQG RI WKH FDVH LV WKH VDPH. 

7KH SDUWLHV FRQFOXGHG D FRQWUDFW IRU WKH VDOH RI FRNH IXHO LQ 2003. IQ 2004 WKH 
GHIHQGDQW (VHOOHU) UHIXVHG WR SHUIRUP WKH FRQWUDFW EHFDXVH RI D VLJQLILFDQW FKDQJH LQ 
WKH PDUNHW SULFH. 7KH FODLPDQW (EX\HU) GHFODUHG WKH FRQWUDF W DYRLGHG ZLWK UHVSHFW WR 
LWV UHPDLQLQJ LQVWDOPHQWV DQG VXHG IRU GDPDJHV. 7KH GLVSXWH UHDFKHG WKH ASSHOODWH 
CRXUW IRU WKH IRXUWK WLPH DV WKH SUHYLRXV MXGJPHQW ZDV UHYHUVHG E\ WKH 6XSUHPH 
CRXUW.  

7KH HDUOLHU MXGJPHQW RI WKH 6XSUHPH CRXUW VSHFLILHG WKDW WKH GHIHQGDQW LV OLDEOH IRU 
IRUHVHHDEOH GDPDJHV. 7KH ASSHOODWH CRXUW LQ WKH SUHVHQW FDVH ZDV WDVNHG ZLWK WKH 
DVVHVVPHQW RI WKH TXDQWXP RI GDPDJHV WDNLQJ LQWR DFFRXQW WKHLU IRUHVHHDELOLW\. 7KH 
ASSHOODWH CRXUW DSSRLQWHG DQ H[SHUW WR VXSSOHPHQW WKH H[SHUW RSLQLRQ JLYHQ LQ HDUOLHU 
MXGJPHQWV RQ WKH H[WHQW WR ZKLFK D FKDQJH LQ WKH PDUNHW SULFH FRXOG EH IRUHVHHQ.  

7KH ASSHOODWH CRXUW, WDNLQJ LQWR FRQVLGHUDWLRQ WKH QHZ H[SHUW RSLQLRQ DQG WKH RQH 
JLYHQ SUHYLRXVO\, UHFRJQL]HG WKDW D YDULHW\ RI JOREDO HFRQRPLF IDFWRUV FRQW ULEXWHG WR 
WKH XQSUHFHGHQWHG LQFUHDVH LQ WKH SULFH RI FRNH IXHO. 10 HRZHYHU, WKH ASSHOODWH CRXUW 
GHFLGHG WKDW WKH OLDELOLW\ RI WKH VHOOHU FRXOG QRW EH H[HPSWHG XQGHU DUWLFOH 79 CI6G DV 
WKH VHOOHU KDG WKH ILQDQFLDO SRVVLELOLW\ WR SXUFKDVH WKH FRNH IXHO IRU GHOLYHU\ WR WKH 
EX\HU. 7KH ASSHOODWH CRXUW DOVR QRWHG WKDW WKH SDUWLHV KDG QRW DJUHHG RQ D KDUGVKLS 
FODXVH LQ WKH FRQWUDFW RU RQ WKH SRVVLELOLW\ WR UHQHJRWLDWH WKH SULFH RI WKH JRRGV LQ FDVH 
RI VLJQLILFDQW SULFH FKDQJH. IW IXUWKHU LQGLFDWHG WKDW SULFH IOXFWXDWLRQV DUH SRVVLEOH DQG 
VKRXOG EH WDNHQ LQWR DFFRXQW LQ WKH FRQWUDFW. 

7KH ASSHOODWH CRXUW VWDWHG WKDW WKH GHIHQGDQW ZDV RQO\ LQ SRVLWLRQ WR IRUHVHH D  
20 SHU FHQW LQFUHDVH LQ SULFH DQG WKDW DFFRUGLQJO\ LW VKRXOG RQO\ EH OLDEOH IRU  

__________________ 

 9  FRU IXUWKHU GHWDLOV RQ WKLV SRLQW, VHH WKH CL287 DEVWUDFW RQ WKH VDPH FDVH WR EH SXEOLVKHG DV D 
GHFLVLRQ DSSO\LQJ WKH 8NCI75AL MRGHO AUELWUDWLRQ LDZ. 

 10  IQ WKH UHOHYDQW WLPH SHULRG, WKH SULFH RI WKH FRNH IXHO KDG LQFUHDVHG E\ RYHU 100  SHU FHQW. 
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20 SHU FHQW RI WKH ORVV WR WKH EX\HU. 7R GHWHUPLQH WKH ORVV, WKH ASSHOODWH CRXUW ILUVW 
FDOFXODWHG WKH GLIIHUHQFH EHWZHHQ WKH SULFH IL[HG LQ WKH FRQWUDFW DQG WKH PDUNHW SULFH 
DW WKH WLPH RI DYRLGDQFH LQ DFFRUGDQFH ZLWK DUWLFOH 76 CI6G. 7KH ASSHOODWH CRXUW WKHQ 
FDOFXODWHG 20 SHU FHQW RI WKDW DPRXQW WR GHWHUPLQH WKH IRUHVHHDEOH GDPDJH WKDW WKH 
GHIHQGDQW ZDV RUGHUHG WR FRPSHQVDWH.  
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7KH FDVH FRQFHUQHG D GLVSXWH EHWZHHQ D 3ROLVK FRNH IXHO SURGXFHU DQG VHOOHU DQG D 
GHUPDQ EX\HU. 7KH GLVSXWH ZDV DOUHDG\ EURXJKW EHIRUH WKH 3ROLVK 6XSUHPH CRXUW 
(FRPSDUH 9 C6K 63/08; CL287 DEVWUDFW NR. 1306, 9 C6K 91/11; CL287 DEVWUDFW 
NR. 1302). 7KH FDVH ZDV VXEVHTXHQWO\ EURXJKW EHIRUH WKH ASSHOODWH CRXUW RI 
KDWRZLFH IRU WKH DVVHVVPHQW RI GDPDJHV (VHH CL287 FDVH NR. 1829). 

BRWK SDUWLHV DSSHDOHG WKH MXGJPHQW RI WKH ASSHOODWH CRXUW WR WKH 6XSUHPH CRXUW. 7KH 
PDLQ JURXQG IRU DSSHDO ZDV WKDW WKH ASSHOODWH CRXUW GLG QRW DSSO\ DOO RI WKH H[SHUW¶V 
FDOFXODWLRQV GLUHFWO\, HVSHFLDOO\ WKRVH FRQFHUQLQJ WKH FDOFXODWLRQ RI WKH ³IRUHVHHDEOH 
SULFH´ RI WKH FRNH IXHO. 7KH H[SHUW HVWLPDWHG WKH IRUHVHHDEOH GDPDJH WR EH  
120 SHU FHQW RI WKH EDVH PDUNHW SULFH DQG GHWHUPLQHG WKH DPRXQW RI WKH FRPSHQVDW LRQ 
GXH DFFRUGLQJO\. IW ZDV DUJXHG WKDW WKH ASSHOODWH CRXUW GLG QRW FRQVLGHU WKLV 
FDOFXODWLRQ DV WKH FRUUHFW GHWHUPLQDWLRQ RI WKH IRUHVHHDEOH GDPDJH EXW LQVWHDG 
DVVHVVHG RQ LWV RZQ WKH ORVV. 

AFFRUGLQJ WR WKH 6XSUHPH CRXUW, WKH ASSHOODWH CRXUW ZDV FRUUHFW LQ QRW DSSO\LQJ 
GLUHFWO\ WKH H[SHUW¶V FDOFXODWLRQV FRQFHUQLQJ WKH ³IRUHVHHDEOH GDPDJH´ DV WKH H[SHUW 
KDG QHLWKHU VXIILFLHQW OHJDO NQRZOHGJH QRU WKH DXWKRULW\ WR FDOFXODWH LW. 7KH ASSHOODWH 
CRXUW ZDV DOVR FRUUHFW LQ VHWWLQJ WKH OLPLW RI IRUHVHHDEOH GDPDJH DW  20 SHU FHQW RI WKH 
DJUHHG SULFH EDVHG RQ WKH FDOFXODWLRQV SUHVHQWHG E\ WKH H[SHUW. 7KH 6XSUHPH CRXUW 
WKHUHIRUH LQGLFDWHG WKDW WKH IRUHVHHDELOLW\ WHVW XQGHU DUWLFOH 74 CI6G LV QRW MXVW D 
³PDWKHPDWLFDO´ FDOFXODWLRQ EDVHG RQ JDWKHULQJ DQG DSSO\LQJ HPSLULFDO GDWD.  

7KH 6XSUHPH CRXUW VWDWHG WKDW WKH IRUHVHHDELOLW\ UHTXLUHPHQW DSSOLHV UHJDUGOHVV RI 
ZKHWKHU WKH EUHDFK RI FRQWUDFW LV ZLOIXO RU QRW. IW IXUWKHU VWDWHG WKDW DQ REMHFWLYH 
IRUHVHHDELOLW\ WHVW LV RI XWPRVW UHOHYDQFH UHJDUGOHVV RI WKH SDUWLHV ¶ IDXOW. 7KH 6XSUHPH 
CRXUW DOVR H[SODLQHG WKDW WKH VHOOHU ZDV UHOLHYHG RI OLDELOLW\ IRU 80  SHU FHQW RI WKH 
GDPDJH FODLPHG E\ WKH EX\HU QRW EHFDXVH WKH FRQWUDFW KDG FHDVHG WR EH SURILWDEOH IRU 
WKH VHOOHU EXW UDWKHU EHFDXVH, DIWHU WKH FRQWUDFW KDG EHHQ FRQFOXGHG, WKH PDU NHW SULFH 
KDG LQFUHDVHG VLJQLILFDQWO\ DERYH WKH UHDVRQDEO\ DFFHSWDEOH OLPLW RI FRQWUDFWXDO ULVN.  
 

&DVH UHODWLQJ WR WKH &RQYHQWLRQ RQ WKH /LPLWDWLRQ 3HULRG LQ WKH ,QWHUQDWLRQDO 
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A FRQWUDFW IRU WKH LQWHUQDWLRQDO VDOH RI JRRGV ZDV FRQFOXGHG LQ 2004. 7KH EX\HU GLG 
QRW SD\ WKH SULFH IRU WKH JRRGV, ZKLFK ZDV GXH LQ 2004. 7KH VHOOHU EHFDPH LQVROYHQW. 
IQ 2006, WKH EDQNUXSWF\ UHFHLYHU ILOHG D VXLW DJDLQVW WKH EX\HU RI WKH JRRGV IRU 
SD\PHQW RI WKH SULFH. 


