
CISG-online 5370 

Jurisdiction Spain 

Tribunal Tribunal Supremo (Spanish Supreme Court) 

Date of the decision 06 July 2020 

Case no./docket no. 3133/2017 / 398/2020 

Case name Intraval S.L. v. Econ Industries GmbH 

 

Translation* by Juan Pablo Gómez-Moreno** 

This court has reviewed the extraordinary appeal for procedural infringement and the cassa-
tion appeal filed by the company Engineering and Treatment of Valorization SL (hereinafter, 
the «Buyer»), represented by the attorney Mr. Francisco Velasco Muñoz-Cuellar under the 
legal direction of Ms. Gloria María Viñales Gabañac, against the judgment No. 228/2017 of 
1 June issued by the 19th Section of the Provincial Court of Barcelona in the appeal 
No. 859/2015 arising from ordinary proceedings No. 1222/2013 of the Court of First Instance 
No. 29 of Barcelona, on contractual avoidance and claim for damages. The respondent has 
been Econ Industries GmbH (hereinafter, the «Seller»), represented by the attorney Ms. Cay-
etana Zulueta Luchsinger and under the legal direction of Mr. Sönke Lund and Pepe Giménez 
Alcover. 

Presented by Hon. Justice Mrs. M.ª Ángeles Parra Lucán. 

 

 

 

* All translations should be verified by cross-checking against the original text. For purposes of this translation, 
the Claimant is referred to as [Buyer], and the Respondent is referred to as [Seller]. Additional abbreviations are 
incorporated within the translation. 
** Juan Pablo Gómez-Moreno is a lawyer and philosopher of Universidad de los Andes (Colombia) and alumnus 
of the postgraduate degree in International Business Law at the same institution. He has been active working as 
assistant professor an research assistant in different projects regarding private international law, international 
arbitration and international trade law. He also writes about these topics and coaches teams for international 
moot courts such as the John H. Jackson Moot Court Competition. He is a member of various international young 
arbitration networks (ICCA, ICC, ITA, ICSID, ICDR). Contact: jp.gomez1102@gmail.com. 
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Factual Background 

First.- First instance 

1. 
The Buyer filed an ordinary lawsuit against the Seller in which it requested to issue a judgment 
by which: 

«a) It is declared that the contract and addendum dated 20 May 2008 and 20 Febru-
ary 2009, respectively, signed between the parties were avoided due to non-compli-
ance by the Seller. 

«b) As a result of said avoidance, the Seller is ordered to reimburse the full amount of 
the paid price equivalent to TWO MILLION, THREE HUNDRED THIRTY-THREE THOU-
SAND NINE HUNDRED THIRTY-ONE EUROS AND SEVENTY CENTS (€ 2,333,931.70). 

«c) The Seller is ordered to compensate the Buyer for damages caused by the breach 
of the contract quantified in TWO MILLION ONE HUNDRED SIXTY THOUSAND EUROS 
(2,160,000 €). 

«d) The Seller is ordered to pay the Buyer interest on the price of € 2,333,931.70 in 
accordance with the provisions of Art. 84 of the United Nations Convention on Con-
tracts for the International Sale of Goods (hereinafter, the «CISG»). 

«e) The Seller is ordered to pay interest for the damages that the breach of the contract 
caused and which has been estimated at € 2,160,000 to be fixed by judicial interven-
tion. 

«f) The Seller is ordered to bear the procedural costs. 

2. 
The claim was filed on 18 October 2013 and assigned to the Court of First Instance No. 29 of 
Barcelona. It was registered under No. 1222/2013. Once the claim was admitted, the Seller 
was summoned. 

3.  
The Seller responded to the claim in writing requesting its dismissal. 

4. 
The judge of the Court of First Instance No. 29 of Barcelona issued a judgment dated as of 
30 April 2015, with the following provisions:  

«That considering the claim filed by Medioambiental Intraval SA Consultoría Medioam-
biental SA against Econ Industries GmbH, I must declare the avoidance of the contract 
dated May 20, 2008 and its addendum of February 20, 2009, respectively, signed be-
tween the parties, and consequently I order the Seller to reimburse the total price paid 
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being a total of 2,333,931.70 euros plus interest as provided in Article 84 of the CISG 
and to compensate the Buyer for damages for non-compliance in the amount of 
2,160,000,00 euros plus interest on this amount and the procedural costs». 

5. 
The Seller requested clarification of the previous judgment, which was denied by a court order 
dated as of 25 May 2015. 

Second.- Second instance 

1.  
The judgment of first instance was appealed. 

2. 
The judgement of this appeal was issued by the 19th section of the Provincial Court of Barce-
lona, which processed the case under the reference 859/2015, on 1 June 2017. The decision 
provides: 

«WE DECIDE: That we must uphold and we do uphold the appeal filed by the Seller 
against the decision issued on 30 April 2015 by the Court of First Instance No. 29 of 
Barcelona, which is revoked hereby in its entirety, dismissing the lawsuit filed by the 
Buyer, thus ordering the Buyer to pay the procedural costs of the proceedings of first 
instance.» 

Third.- Appeal for procedural infringement and cassation appeal 

1. 
The Buyer filed an extraordinary appeal for procedural infringement and cassation appeal. 

The grounds for the appeal were the following: 

«First.- An infringement due to improper application of Article 39(2) of the CISG. 

«Second.- In the alternative, an infringement by improper application of Article 39(2) 
of the CISG because a literal interpretation of said provision was not applied. 

«Third.- In the alternative, an infringement due to improper application of Article 39(2) 
of the CISG, because applicable international jurisprudence on the matter was disre-
garded. 

«Fourth.- An infringement because Article 40 of the CISG was not applied. 
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«Fifth.- An infringement because Article 10 in its sections 1, 2 and 2, 1 of the UNIDROIT 
principles on international commercial contracts (hereinafter, «UPICC») was not ap-
plied. 

«Sixth.- In addition to the previous reasons, an infringement because of the undue ap-
plication and erroneous interpretation of Article 39(2) of the CISG as it is a prescription 
period and not a limitation period under Article 1964 of the Spanish Civil Code». 

2. 
The case was assigned to this chamber, and the parties were summoned to appear before it. 
Then, an order dated 27 November 2019 was issued, which reads as follows: 

«THE CHAMBER AGREES TO: 

«1st) Reject the extraordinary appeal for procedural infringement filed by the Buyer 
against the decision dated 1 June 2017 by the Provincial Court of Barcelona (19th Sec-
tion), with reference No. 859/2015, arising from ordinary proceedings No. 1222/2013 
of the Court of First Instance No. 29 of Barcelona. 

«2nd) Admit the cassation appeal filed by the Buyer against said judgment». 

3. 
The Seller submitted a letter requesting clarification and complement thereof as despite the 
rejection of the extraordinary appeal for procedural infringement no pronouncement was 
made on the procedural costs. 

4. 
The clarification order dated 17 December 2019 reads as follows: 

«THE CHAMBER AGREES TO: 

«Amend the partial admission order dated 27 November 2019, in the following terms: 

«1st) Add another legal basis that will appear as follows: «Once the process of disclo-
sure set forth in Art. 473(2) of the Spanish Civil Procedure Code (hereinafter, «LEC») 
was initiated and the Seller presented its claims in written form, the court proceeds to 
impose procedural costs of the appeal that was rejected on the Buyer». 

«2nd) Section 1 of the admission order is amended as follows: «Reject the extraordi-
nary appeal for procedural infringement filed by the Buyer against the decision dated 
1 June 2017 by the Provincial Court of Barcelona (19th Section), with reference 
No. 859/2015, arising from ordinary proceedings No. 1222/2013 of the Court of First 
Instance No. 29 of Barcelona, with loss of the deposit constituted for the legal pro-
ceedings and with the imposition of procedural costs on the Buyer». 
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5. 
The Seller was requested to formalize its response, which he did by submitting the corre-
sponding brief. 

6. 
Since a public hearing was not requested by all parties, the case was referenced for voting and 
ruling on 30 June 2020, when the audience took place through the videoconference system 
enabled by the Ministry of Justice. 

Substantive Part 

First.- Background 

In this dispute, the interpretation of the CISG is raised as a legal issue, which imposes to the 
Buyer the burden to notify to the Seller in a reasonable time both the non-conformity and the 
declaration of avoidance of the contract. 

1. 
In accordance with the provisions of the decisions under appeal, the following facts must be 
considered: 

«The Buyer, with the intention to start up a waste treatment plant in Dinnington 
(United Kingdom), for which it had to acquire a thermal desorption unit (TDU), began 
a procurement of potential suppliers. As selection criteria it was important to deter-
mine the volume of waste that could be processed or treated per hour, as well as the 
temperature to which the waste could be heated. After contacting the Seller, a prelim-
inary phase of examination of the technology was carried out, so that the Seller pro-
vided three samples of different types of waste, oily sludge, earth contaminated with 
hydrocarbons and paint sludge. 

Satisfied with the results of said essays, the contract was concluded on 20 May 2008 
for the supply of material/machinery and assistance for the installation of the thermal 
desorption unit in Dinnington (United Kingdom). In the contract the results of the pre-
vious tests were set as the mandatory performance capacity of the TDU. The payment 
of the agreed price was divided in several installments and subject to several condi-
tions, and among them they agreed that after the start-up procedure and during five 
days a Function Test Procedure (PTP) should be carried out, which should yield certain 
performance results, specified in the contract. In the event that the results were not 
satisfactory, it was agreed that this had to be certified by a third party certificate, which 
had to be issued by an independent certification company mutually agreed upon. 
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«Once the commissioned TDU was built, on 5 June 2009 the «satisfactory inspection 
certificate» was issued, by which the Buyer states «that today, 5 June 2009, the defin-
itive inspection of the scope of the supply to be delivered by the Seller in relation to 
the aforementioned contract has taken place and was definitively carried out. We also 
declare that the corresponding relevant CE and ATEX certificates have been delivered 
and approved and accepted by us.» According to the Buyer in its complaint, the TDU 
arrived at the Dinnington facilities between the end of May and 4 June 2009. 

«During the assembly period of the TDU there were several incidents (cost of spare 
parts, delay due to the failure of welds, failures in the power screws, problems with 
the software, etc.). At this point, each party holds the other party responsible for the 
reasons that caused those incidents and the consequent delays. After various difficul-
ties, between 19 and 25 May 2010 a first functional test or PTP was carried out, as 
agreed in the contract, with the planned intervention of an independent certification 
company, with both parties choosing the entity FICHTNER CONSULTING ENGINEERS 
LIMITED (hereinafter, FICHTNER). According to the report, a series of problems at the 
plant caused that it was not operating continuously during the test. The function / per-
formance tests did not produce the expected results, and the primary objective of op-
erating continuously with a throughput of not less than two tons/hour was not 
achieved. Although eight lots of waste were analyzed, only two were considered rep-
resentative and fully analyzed, considering that there were a large number of factors 
that contributed to the malfunction of the unit, not all of them attributable to the vol-
ume of supply of the Seller, also verifying that the material of the test was variable and 
was sometimes quite different from that of the raw material of the contract. Be that 
as it may, the report concludes that «the test has not been passed.» 

«In view of the conclusions of the aforementioned report, which were not conclusive 
given the circumstances, after intense negotiations on how to perform a second PTP, 
with serious divergences on the types of waste to be processed (to be provided by the 
Buyer), and despite Seller’s reluctance (especially regarding the samples to be pro-
cessed), a second PTP was performed between 9 and 13 May 2011, with the participa-
tion of FICHTNER. The Seller was not present during the test. FICHTNER developed a 
protocol in advance of the tests based on several meetings between the parties, a pro-
tocol that was agreed upon by the Buyer and that was never formally accepted by the 
Seller. The detailed FICHTNER report certifies that, based on the documents and crite-
ria of the functioning/performance trial, the TDU did not pass the functioning/perfor-
mance trial successfully.» 

«As stated in the expert opinion provided by the Buyer, after the second PTP, the waste 
treatment plant was operational until at least August of 2011, although with a less than 
expected performance. Finally, as a relevant milestone for the purposes that are of 
interest here, on 18 December 2012 the Buyer sent the Seller a letter in which, under 
the provisions of Art. 39 of the CISG, it «formally notified the absolute non-conformity 
with the goods supplied by the Seller», warning it of the filing of legal actions if the 
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TDU did not conform to the operating parameters contractually agreed. As these re-
quests were not met, the claim was finally filed on 18 November 2013». 

2. 
The lawsuit is filed by the Buyer against the Seller and requests, in short, that the contract and 
addendum executed on 20 May 2008 and 20 February 2009 respectively by the parties be 
declared avoided due to breach of the Seller. It also requests the restitution of the price and 
compensation for damages. 

We must note that the lawsuit was filed on 18 October 2013, as the Buyer now points out, 
compared to the erroneous dates cited by the courts (which refer to 28 November 2013 and 
18 November 2013). Although, as we will see, the error in the transcription of both judgments 
is not relevant for the decision on the cassation appeal. 

3. 
The first instance upheld the claim and declared the contract avoided, ordered the Seller to 
reimburse the price and pay the expenses of the Buyer. 

For the purposes of this appeal, before entering the merits of the matter, the court responded 
to the question posed by the Buyer on whether the Buyer reported the non-conformity as 
required by the CISG and if the time period under the statute of limitations for the action had 
elapsed, depending on the agreed and the applicable law. 

The court concluded that there was neither prescription nor expiry of the limitation period. 
The reasoning was as follows: 

«In this sense, and entering into the analysis of the alleged limitation, to say that the 
CISG does not include the limitation period in international commercial contracts (be-
ing necessary to refer to the UPICC, which establish the rules applicable to such con-
tracts, providing in article 10.2 that «The general limitation period is three years be-
ginning on the day after the day the obligee knows or ought to know the facts as a 
result of which the obligee’s right can be exercised»; hence, the limitation period for 
the legal action raised in the present case had already expired. 

However, in Article 38(1) of the CISG, it says that «The buyer must examine the goods, 
or cause them to be examined, within as short a period as is practicable in the circum-
stances.» Article 39 adds in its first subsection that «The buyer loses the right to rely 
on a lack of conformity of the goods if he does not give notice to the seller specifying 
the nature of the lack of conformity within a reasonable time after he has discovered 
it or ought to have discovered it», and continues to say in its second number that «In 
any event, the buyer loses the right to rely on a lack of conformity of the goods if he 
does not give the seller notice thereof at the latest within a period of two years from 
the date on which the goods were actually handed over to the buyer, unless this time-
limit is inconsistent with a contractual period of guarantee.» 
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«With this in mind, the fundamental question is to determine whether the limitation 
date or the alleged prescription is applicable, being two concepts of different legal na-
ture. This is examined pursuant to Art. 326 LEC and taking into account the considera-
tions that follow. 

«According to the allegations in the response it is evident that what is being claimed is 
the expiration of the Buyer’s right to raise the «non-conformity» of the goods because 
the TDU is considered unfit for the purpose for which it was acquired. And this is the 
main argument that emerges from the response of the Seller, although the same argu-
ment is also presented as a «prescription». 

«Well, said two-year period regulated in the CISG corresponds to the notion of expira-
tion and is the one that must be considered applicable given that the contract guaran-
tee period – clause 11 provides for a term of less than one year since the «facilities 
started operating», with a maximum limit of 18 months from the date of availability of 
the TDU for shipment. 

«Due to the duration of said periods and what they protect, namely, the possible right 
of the buyer to claim due to defects in design, materials, performance and assistance, 
it should be understood as a limitation period and not a prescription. The contract itself 
in the eleventh clause, invoked by the Seller as a limitation period agreed by the parties 
under the German Civil Code (hereinafter, the «BGB»), regulates the guarantee period 
and this is expressly mentioned as «GUARANTEES AND PENALTIES FOR NON-COMPLI-
ANCE». Therefore, since the Seller bases the argument of prescription on said clause, 
and considering that said clause is intended to give a deadline to report the non-con-
formity of the party regarding the content of the contract, what must be concluded is 
that the argument of prescription, as it was presented, must be rejected. 

«Therefore, in view of the content of the contract and allegations, the court considers 
the application of the two-year period to notify set forth in the CISG in order to assess 
the non-conformity expressed by the Buyer (Article 39(2) CISG). Given that the con-
tract of 20 May 2008 incorporates as one of the main obligations to «start up the in-
stallation» of the TDU, it is evident that the 24-month period of the CISG already re-
ferred to in the application has not elapsed yet, as the Buyer expressed the goods’ non-
conformity on 18 December 2012 after knowing that they did not meet the contract 
specifications. Even considering that the applicable term is the guarantee period pro-
vided in clause 11 of the contract of 20 May 2008 (1 year or 18 months), the expiration 
of the right to declare the contract avoided should also be ruled out because the TDU 
never got to function in the agreed manner, which means that clause 11 cannot be 
applied because agreed PTPs were not passed. 
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«From the documents provided together with the response, it can be concluded with-
out any doubt that the Buyer’s dissatisfaction with the operation of the TDU in view of 
the results of the PTPs and after them, was expressed and the Seller was notified on 
18 December 2012 by letter. From its content it is noteworthy that the expression of 
non-conformity was made pursuant to the provisions of Article 39 of the CISG. 

«The foregoing must be related to the nature of the obligations of the parties assumed 
in the contract of 20 May 2008. From its covenants and content, as has already been 
said, it follows that the obligations assumed by the Seller were not circumscribed to 
the delivery of the TDU but were more complex. Thus, in the first clause, and as «PUR-
POSE» it is stated that «The purpose of this document is to establish the standards for 
the supply of a thermal desorption unit with 8 modules and 1 additional part that will 
be delivered at the plant of Advanced Waste Solutions located at Todwick Road Indus-
trial Est, Bookers Way, Dinnington Sheffield. S25 3SH. United Kingdom». 

«It is also established that the Seller is interested in «providing assistance for its instal-
lation in Dinnington (United Kingdom), in accordance with the expected and agreed 
performance». Therefore, as the Seller’s obligation is not solely delivering the TDU, its 
thesis in the response to apply the «dies a quo» for the count of the «prescription» 
(18 months) taking as reference the date of receipt of the machine by Tradebé – 5 June 
2009 – cannot be accepted, since said delivery only fulfills in part one of the contractual 
obligations of the Seller under the contract of 20 May 2008. 

«For all the above, there has been no expiration of the limitation period or prescription 
of the expression of non-conformity in light of the two-year period incorporated in the 
CISG (Article 39) calculating said term since the dates of the second PTP 13 May 2011 
in which it is stated that the TDU does not comply with the contractual requirements 
and until Buyer’s expression of non-conformity on 18 December 2012. Neither from 
that date and until the filing of the claim (28 November 2013) two years have passed. 
For all the above, the defense of the Seller must be dismissed.» 

4. 
The Seller appeals and the Provincial Court upholds the appeal, totally revokes the judgment 
of the court and dismisses the claim. 

After stating that the contract is subject to the CISG, it begins to analyze the issue regarding 
the «expiration or prescription» of the initial claim and concludes that the term has effectively 
expired. The reasoning is as follows. 

«Regarding this legal concept [Article 39 of the CISG], the doctrine concludes that the 
buyer must notify the non-conformity specifying the nature of it, so that generic state-
ments of the type «non-conforming goods» or simple requests for technical assistance 
are not sufficient. And, secondly, in accordance with Article 27 of the CISG the com-
munication of the defect of conformity takes effect from the moment it is issued, re-
gardless of whether or not it reaches its destination or the moment when it arrives. 
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According to the first section of Article 39 CISG, the complaint must be made within a 
«reasonable period», and this period according to the majority doctrine is expiration, 
so that it does not admit interruption. In the cases dealt with by the jurisprudence, 
short periods of time have been chosen when it comes to perishable goods or apparent 
quantity or quality defects, the period ranging from four to six days. And when the 
non-conformity is not apparent, the terms that are considered reasonable are two or 
three months. The various resolutions can be consulted on the website of the United 
Nations Commission for the Unification of International Trade Law (www.uncitral.org). 
Regarding the dies a quo of these terms, it is the one in which the non-conformity was 
discovered, which in the case of hidden defects will be from the point in time when 
the buyer starts to make use of the goods. 

«After this «reasonable period», as a closing provision of the term system, Article 39(2) 
CISG establishes a maximum time limit of two years, which in this case begins to count 
as soon as the goods are delivered, without an interruption of the time period being 
possible. As the doctrine observes, this period is an exception to the general principle 
of examination of the goods by the buyer, who must detect deficiencies in the shortest 
possible time, and is particularly applicable in the sale of industrial products or ma-
chinery. And precisely for the greater security of the parties in these cases, as legal 
deadlines may be amended by mutual consent of the parties, like all of the CISG, the 
parties can lengthen or shorten them, and this is why Article 39(2) CISG, after setting 
this period of two years, concludes that «unless this time-limit is inconsistent with a 
contractual period of guarantee». 

«Well, in accordance with this provision, expressly invoked by the Buyer in its non-
conformity letter, the first thing to be analyzed is whether that non-conformity was 
expressed properly and within a reasonable period of time, as well as since when 
should the period of time be counted. The dies a quo of this period cannot, of course, 
be counted from 5 June 2009, the date on which the so called «satisfactory inspection 
certificate» was issued. As previously stated, the delivery of the TDU and effective 
start-up was conditioned to the performance of some functioning and performance 
tests or Functional Test Procedure (PTP), precisely to verify that the supplied TDU con-
formed to the contractual specifications. Therefore, the moment in which the non-
conformity was discovered or should have been discovered is that in which the Buyer 
concludes or considers that the goods supplied are not in accordance with that con-
tractually intended, and this moment cannot be other than that of when the second 
PTP was carried out, which ended on 13 May 2011. We have already seen that after 
this PTP, the letter of non-conformity is sent on 18 December 2012, that is, one year, 
seven months and five days from the 2nd PTP, and lawsuit from which these proceed-
ings arise was filed on 18 November 2013, two years, six months and five days from 
the 2nd PTP, and eleven months from the letter of non-conformity. At this point, it 
must be noted that being the expiration period, the complaint of non-conformity must 
be made and the corresponding claim brought before the Courts within it or before its 
expiration. 
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And as we observed, waiting two years, six months and five days from the 2nd PTP to 
file the claim, after allowing a year, seven months and five days to send the letter of 
non-conformity, it seems to us that it far exceeds any reasonable period, and even 
exceeds the maximum limit of two years provided for in Article 39(2) CISG (and in this 
case even understanding that the date on which the goods were effectively placed in 
the possession of the buyer was the date of the 2nd PTP). Therefore, contrary to what 
was decided by the Court of first instance, we conclude that the right to present the 
claim has expired.» 

5. 
The Buyer files an appeal for procedural infringement, which was rejected, and a cassation 
appeal. 

The Seller alleges Art. 485 LEC causes the inadmissibility of the appeal based on the fact that 
it is based on different or unproven facts and raises new issues. 

Second.- Cassation Appeal. Admissibility 

1. Delimitation of the legal issue raised 

As delimited by the courts of the lower instances, the issue concerns whether the expression 
of non-conformity by the Buyer was presented within the time limit and whether the claim 
for contractual avoidance is admissible. 

Summarized, the first instance, citing Article 39 of the CISG, declared that there was not any 
expiration nor prescription because two years had not passed since the second performance 
test (PTP) until the non-conformity was notified and from that moment until the lawsuit was 
filed. 

The second instance, on the other hand, considered that sending the letter informing of the 
non-conformity one year, seven months and five days after the end of the second PTP ex-
ceeded any reasonable period (Article 39(1) of the CISG). Also, since the claim was also filed 
for two years, six months and five days (it would really be one month less, as we have warned 
about the filing date of the claim) from the second PTP, even if it was understood that the 
merchandise was actually placed in the possession of the buyer on the date of the second PTP, 
the maximum limit of two years provided for in Article 39(2) of the CISG would have been 
exceeded and the action filed would be expired. 

Faced with this judgment, the cassation appeal is filed by reason of the amount (Art. 477.2.2.º 
LEC) and is based on the six motives transcribed in the factual precedents of this judgment. In 
essence, it is aimed at challenging the interpretation and application that the second instance 
has made of Article 39 of the CISG and to defend with different arguments that it should have 
been incorporated in the merits of the matter because the claim had not expired or prescribed 
and confirm the judgment of the first instance. 
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2. Admissibility of the cassation appeal 

We must therefore reject the objection of inadmissibility raised, in accordance with the doc-
trine of this chamber that distinguishes between absolute causes and relative causes of inad-
missibility and that allows us to analyze the legal issue raised when the infringed rule is clearly 
identified, the problem raised is individualized and the alleged infringement is substantiated. 
This is what happens in the case in which the cassation appeal, filed by reason of the amount, 
raises as a legal question whether the merits of the matter should have been analyzed because 
the action brought was filed in time, in accordance with Article 39 of the CISG, which has al-
lowed the Seller to address the cassation appeal, knowing which are the relevant issues were, 
and that the court has been able to address the legal issues raised. This is without prejudice 
to the decision on the merits. 

Third.- Applicable law and legal regime 

1. Application of the CISG 

The parties are a company established in Spain and a company established in Germany that 
entered into a contract on 20 May 2008 (with an addendum of 20 February 2009) aimed at 
manufacturing, installation and commissioning by the Seller of a High Temperature Thermal 
Desorption Unit (TDU) in exchange for a price. 

The parties agreed to submit the controversies that arise to the courts of Barcelona, which is 
possible under the provisions of Article 23(1) of Council Regulation (EC) n° 44/2001, of Decem-
ber 22, 2000, relating to judicial competence, the recognition and enforcement of judicial de-
cisions in civil and commercial matters, in force at the time the contract is concluded [cur-
rently, Article 25 of Regulation (EU) 1215/2012 of the European Parliament and of the Council 
of 12 December 2012]. 

However, the parties did not foresee what would be the law applicable to the contract and, 
based on what is said below, it must be concluded that the CISG is applicable: 

i) 
The contract is international because the parties have their establishments in different States 
(Article 1 of the CISG) and the CISG is applicable because both States (Spain and Germany) 
were contracting States [Article 1(1)(a) of the CISG] at the time of the conclusion of the con-
tract (Article 100 CISG). The CISG entered into force in Germany on 1 January 1991 and in 
Spain on 1 August 1991. 

The parties have not excluded the application of the CISG (Article 6 of the CISG). 
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It is irrelevant that the TDU was intended to be installed in the UK. 

ii) 
Both parties have assumed, and this is the judgment under appeal, that the assembly and 
functioning services were accessory in respect to the «main part» of the obligations of the 
Seller of manufacturing and supplying the TDU. Therefore, the contract is within the scope of 
the CISG, in accordance with the provisions of its Article 3, which includes sales contracts re-
garding goods to be manufactured or produced, as well as contracts by virtue of which the 
seller undertakes to also supply labor or services, and only excludes them when such services 
constitute the main part of the obligations of the party providing the goods. 

It is also convenient to clarify that the CISG prevails over the Convention on the law applicable 
to contractual obligations opened for signature in Rome on 19 June 1980 (hereinafter, the 
«Rome Convention»). Indeed, according to Article 21 of the Rome Convention, it «will not 
affect the application of international conventions to which a Contracting State is or becomes 
a party», and that is the case of the CISG, as we have seen. It should be noted that for the two 
States concerned the Rome Convention was replaced by Regulation (EC) No. 593/2008 of the 
European Parliament and of the Council, of 17 June 2008, on the law applicable to contractual 
obligations (Rome I Regulation), in accordance with the provisions of its Article 24, but this 
Regulation – which, moreover, leaves international conventions unaffected to which a Con-
tracting State is or becomes a party by the time the Regulation was adopted – is only applica-
ble to contracts executed after 17 December 2009. 

Finally, it must be borne in mind that, in accordance with the provisions of Article 7(1) of the 
CISG, in the interpretation of the CISG «regard is to be had to its international character and 
to the need to promote uniformity in its application and the observance of good faith in inter-
national trade». 

Article 7(2) of the CISG adds that «questions concerning matters governed by this Convention 
which are not expressly settled in it are to be settled in conformity with the general principles 
on which it is based or, in the absence of such principles, in conformity with the law applicable 
by virtue of the rules of private international law.» 

This means that for matters governed by the CISG (including the rights and obligations of the 
seller and the buyer arising from the contract, in accordance with Article 4 of the CISG) but 
that the CISG does not expressly resolve, recourse must be made, first of all, to the general 
principles of the same CISG and only secondarily to the applicable domestic law. For matters 
not governed by the CISG, it will be necessary to resort to the applicable domestic law in ac-
cordance with what is determined by private international law. The CISG does not contain 
conflict rules. For what has already been explained, considering the date of the contract, the 
provisions of Article 4 of the Rome Convention must be taken into account, according to which 
the law of the country to which the contract has a closest relation will regulate it, being pre-
sumed that the contract is more closely linked to the country where the party that must per-
form the characteristic obligation has its headquarters, residency or place of management, or 
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the where the establishment of that party where that obligation must be fulfilled is located, 
in case it is different to its main establishment. 

Since the initial claim and the response to it, it has not been disputed that the most charac-
teristic service was that of the Seller, a company established in Germany and which had to 
manufacture the TDU in Germany. 

In accordance with the foregoing, the two parties have invoked the application of the CISG 
and, additionally, of German law (although the Buyer did so to reinforce its claim for damages 
and profit, and the Seller to argue the prescription of the action).  

2. Communication of the non-conformity and declaration of avoidance of the contract 

2.1. 
Art. 35 of the CISG establishes the duty of the seller to «deliver goods which are of the quan-
tity, quality and description required by the contract and which are contained or packaged in 
the manner required by the contract.» The assessment of conformity will result from the pro-
visions of the contract itself and, alternatively, from the criteria provided in Article 35(2) of 
the CISG. In Articles 45 et seq. of the CISG, the rights and remedies that are available to the 
buyer in case of breach of the duties of the seller, including the delivery of the goods in con-
formity, are established. 

2.2. 
In order to exercise the rights and actions that derive from the non-conformity, the buyer 
must have notified the seller of the non-conformity within certain deadlines (Article 39). 

Thus, the buyer, «who must examine or have the goods examined in the shortest possible 
time given the circumstances» (Article 38 of the CISG), loses the right to invoke the non-con-
formity «if he does not give notice to the seller specifying the nature of the lack of conformity 
within a reasonable time after he has discovered it or ought to have discovered it» (Arti-
cle 39(1) of the CISG). The buyer, however, according to Article 44 of the CISG, may reduce 
the price or demand compensation for damages, except loss of profits, if it can present a rea-
sonable excuse for which it omitted the communication required by Article 39(1) of the CISG. 
The same Article 39 establishes in its subsection 2 for the notification of the non-conformity 
a maximum period of two years, after which the buyer loses its right to rely on a non-con-
formity even if it had not discovered it before. This means that the buyer does not always have 
a period of two years to communicate the non-conformity. The buyer must examine the mer-
chandise (Article 38) and notify the seller of its non-conformity within a reasonable period of 
time, from when it discovered it or should have. In this sense, the two year period applies only 
when the buyer is unable to discover the defects that amount to non-conformities because 
such defects were not apparent at the time of examination. 
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This two-year period is available, and the parties can modify it through the contractual guar-
antee that they agree on. Thus, Article 39(2) of the CISG establishes that: «In any event, the 
buyer loses the right to rely on a lack of conformity of the goods if he does not give the seller 
notice thereof at the latest within a period of two years from the date on which the goods 
were actually handed over to the buyer, unless this time-limit is inconsistent with a contrac-
tual period of guarantee.» 

However, in accordance with Article 40 of the Convention, the seller may not invoke the pro-
visions of Articles 38 and 39 if the non-conformity refers to facts that it knew or could not 
ignore and that it had not disclosed to the buyer. 

2.3. 
For what matters in view of the claims of the Buyer in this litigation, and the allegations pre-
sented in the cassation appeal, between the rights and actions that the CISG recognizes to the 
buyer in case of breach by the seller of any of its obligations is the requirement of compensa-
tion to remedy  the non-conformity by repair, but such request «must be made either in con-
junction with notice given under Article 39 or within a reasonable time thereafter» (Articles 45 
and 46(3) of the CISG). 

2.4. 
The buyer may also declare the contract avoided if «if the failure by the seller to perform any 
of his obligations under the contract or this Convention amounts to a fundamental breach of 
contract» (Article 49(1)). According to Article 25, the breach of the contract by one of the 
parties will be fundamental «if it results in such detriment to the other party as substantially 
to deprive him of what he is entitled to expect under the contract, unless the party in breach 
did not foresee and a reasonable person of the same kind in the same circumstances would 
not have foreseen such a result.» 

Article 26 establishes that «A declaration of avoidance of the contract is effective only if made 
by notice to the other party.» In accordance with the provisions of Article 49(2) of the CISG, 
in cases where the seller has delivered the goods and the breach does not consist in late de-
livery, the buyer will lose the right to declare the contract avoided if it does not do so «within 
a reasonable time»: i) after it had or should have had knowledge of the breach, or ii) after the 
expiration of the additional period fixed by the buyer for the fulfillment by the seller of its 
obligations or after the seller has declared that it will not perform with the period fixed (Arti-
cle 47). 

2.5. 
The terms established by Articles 39 and 49 to notify the non-conformity or the declaration of 
avoidance are different from the terms to exercise judicial action before courts, on which the 
CISG lacks regulation. 
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There is a Convention on the Limitation Period in the International Sale of Goods prepared by 
the United Nations Commission for International Trade Law (New York, 1974, amended by a 
Protocol of 1980, hereinafter the «CLP») and, according to which, the limitation period for 
actions derived from the non-conformity prescribes four years since the delivery of the goods 
(Articles 8 and 10(2)). 

But its application is relevant, according to its Article 3: a) when, at the time of the conclusion 
of the contract, the establishments of the parties to a contract for the international sale of 
goods are located in Contracting States; or b) when, by virtue of the rules of private interna-
tional law, the law of a Contracting State is applicable to the sales contract. 

Since the CLP has not been ratified by either Spain or Germany, it is not applicable to the case. 

Consequently, in accordance with the foregoing, as this is an issue not resolved by the CISG, 
regarding the term for exercising an action before courts, the rules of German law must be 
applied, which, as we have advised, is the subsidiary applicable law in the present case. 

Starting from this regulatory framework, we begin to analyze the reasons for the cassation 
appeal. 

Fourth.- Chamber decision. Dismissal of the appeal 

1. First ground 

The first ground claims the infringement of Article 39(2) of the CISG. 

The Buyer argues that this provision is not applicable to the case since it, and in general the 
entire CISG, refers to a type of goods that are mainly movable or corporal or of those that are 
manufactured in series without differentiating one from another, and in the case the result 
matters, this is, that the TDU is correctly installed and achieves the results agreed by the par-
ties, so the framework set forth in the provisions of the CISG is insufficient. 

It also claims that if the specific result agreed in the contract is not reached, as it considers to 
be the case, the delivery cannot be considered to have been completed, so the contract has 
not been performed. For this reason, it suggests that Article 39(2) of the CISG is not applicable, 
since it establishes that in any case the buyer loses the right to invoke the non-conformity if it 
does not notify the seller of said non-conformity within two years from the date when the 
goods were «effectively in the possession of the buyer» and in the present case such notifica-
tion never took place. 

The reason is dismissed for the reasons stated below. 
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2. Rejection of the first ground 

The claim is rejected because the Buyer cannot state for the first time, and in the cassation 
appeal, that, given the need for the machinery to obtain a result, the CISG in its entirety is not 
applicable, as it seems that it now argues in a somewhat ambiguous manner. 

It was the Buyer itself who, in the communication sent by letter to the Seller, declared its non-
conformity under the provisions of Article 39 of the CISG, and based its claim for declaring the 
contract avoided on the breach by the Seller of its obligations under Articles 35 and 45 of the 
CISG. This, moreover, is consistent with the usual interpretation of the doctrine on mixed sales 
and machinery installment contracts which, in accordance with the provisions of Article 3 of 
the CISG, are subject to this provision. 

Since the CISG is available to the parties, who can exclude its application or establish excep-
tions to any of its provisions or modify its effects (Article 6 of the CISG), and they did not do 
so, we must start from its application to the present contract. 

A different matter is that in view of the content of the contract and its provisions, the perfor-
mance of the TDU could be relevant when assessing whether there was a breach attributable 
to the Seller and whether this breach was fundamental and allowed the Buyer to declare the 
contract avoided. 

But to this end, it is necessary that the Buyer fulfilled its burden to notify in a reasonable time 
both the non-conformity and the declaration that the contract was avoided. The scope of the 
agreed services may also be a relevant factor when assessing whether the communication of 
the non-conformity and the declaration that the contract was avoided were made in a rea-
sonable time, a matter that will be analyzed when deciding on the second and third grounds 
of the appeal. 

Neither can be accepted the Buyer’s argument that since the TDU did not reach the expected 
performance for reasons attributable to the Seller (which, moreover, is not a proven fact of 
the case), it was not effectively delivered and thus Article 39(2) of the CISG is not applicable. 
In the appeal, it is stated that since the TDU never performed, «the dies a quo» never began 
to count. 

The argument is rejected because it disregards the provisions of the CISG on the lack of con-
formity and the rights and remedies of the buyer. In particular, as two different hypotheses, 
Article 49 distinguishes between contractual avoidance in case of non-delivery of the goods 
(hypothesis for which it is inferred that there is no deadline for the corresponding declaration) 
and contractual avoidance in which the seller has delivered the goods but has incurred in 
breach of any of its obligations, therefore including the delivery of non-conforming goods 
(which is what the Buyer argues). In this case, the exercise of rights and actions requires the 
communication of the non-conformity (Article 39) within a reasonable time since the buyer 
knew or should have known that such non-conformity constituted a fundamental breach. This 
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issue is the subject matter of the following decision on the second and third grounds of the 
appeal. 

The first ground is therefore rejected. 

3. Second and third grounds 

The second and third reasons are presented as complementary, so they will be analyzed to-
gether. 

In the alternative to the first ground, the second ground claims a violation of Article 39(2) of 
the CISG for disregarding a literal interpretation of the provision. According to the Buyer, the 
appealed decision, by requiring that the claim be filed within two years, misinterprets Arti-
cle 39(2), because this provision does not establish an expiration or prescription period for the 
exercise of legal action before courts, but only a burden to send the communication of non-
conformity to the other party, which the Buyer did through the submission of a notarial mi-
nute to the Seller. 

Regarding the third ground, which is also presented in the alternative to the first, and com-
plementary to the second, the Buyer alleges that it also declared that Article 39 of the CISG 
does not refer to legal actions. The international jurisprudence has dealt with this issue as it 
appears in the Compendium of jurisprudence on the CISG, which must be taken into account 
for the sake of a uniform interpretation of the same (Article 7 of the CISG). Both grounds are 
dismissed for the reasons stated below. 

4. Rejection of the second and third ground 

The Buyer is right to observe that the appealed decision does not include with due clarity the 
distinction between the period for reporting the non-conformity and the period for exercising 
legal action. In this sense, the statement, quoting Article 39(2) of the CISG, that legal action 
would be preempted because it was brought before the courts after more than two years 
from the date when the goods were delivered to the buyer is inaccurate (with the warning 
that this would be the case even if it was understood that the goods were effectively placed 
in the buyer’s possession on the date of the second PTP). But before this statement, the ap-
pealed decision also stated that the letter of non-conformity was not sent to the seller within 
a reasonable time since the second test of operation of the TDU was carried out, in accordance 
with Article 39(1) of the CISG, and such is the ground of the decision. 

The grounds are rejected because this chamber considers that the Buyer lost the right to de-
clare the contract avoided, which is the claim that has been raised. Therefore, although the 
arguments used by the appealed decision call for clarifications, the reasons for the dismissal 
of the claim are the same, which justifies that due to lack of effet utile the cassation appeal 
should not be upheld. The specification of what constitutes a «reasonable time» to achieve a 
balance in each case between the seller’s interest in promptly clarifying claims relating to a 
contract already fulfilled and the buyer’s interest in exercising their rights in the event of lack 
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of compliance by the seller must take into account the concurrent circumstances. Among the 
factors that judicial decisions and arbitral awards applying the CISG have taken into account 
are the nature of the goods (perishable or not, for example), how evident the non-conformity 
is and any usages existing between the parties (http://www.unilex.info, https://www.un-
citral.org/pdf/english/clout/CISG_Digest_2016.pdf, https://uncitral.un.org/es/case_law). 

According to the proven facts, the delivery of the commissioned TDU took place on 5 June 
2009, with the issuance of a satisfactory inspection certificate by the Buyer. As this is a ma-
chine from which a functional result is expected, the non-conformity that consists in the 
achievement of the agreed performance could not be discovered immediately with the deliv-
ery, since in a first examination only the obvious and apparent defects could be identified. But 
after the first test provided in the contract, which ended on 25 May 2010 in an unsatisfactory 
manner for the Buyer, a second functional test was carried out, during which the Seller was 
not present, and which ended on 13 May 2011. In this sense, it would be reasonable to assume 
that, prior to the second test, the Buyer would have expressed its complaints to the Seller. 

It can even be accepted that the Seller waived the contractually envisaged limitation, which 
only obliged it to respond until 5 December 2010. But there is no doubt that, if not before, at 
least from the end of the second test (13 May 2011) the Buyer not only knew the characteris-
tics of the TDU that had been delivered and the scope of the non-conformity that it now crit-
icizes, so it was also able to assess whether the alleged deficiencies constituted a fundamental 
breach and whether it wanted to declare the contract avoided. However, until 18 December 
2012, it did not communicate its absolute non-conformity and announced that, if it was not 
corrected within fifteen days, it would proceed to claim the refund of the price paid and the 
damages caused before the courts. 

This is, the Buyer allowed more than one year and seven months to elapse before requesting 
a compensation and communicating that otherwise it would declare the contract avoided, 
despite the fact that the review by an independent expert and the performance of operational 
tests on the machinery that was delivered justified the requirement that it had expressed its 
will to declare the contract avoided due to the non-conformity of the goods within a short 
period of time. 

Both the notification of non-conformity and request for compensation and the notice that the 
contract would be declared avoided were made beyond any reasonable period of time. Re-
garding the avoidance of the contract, it should even be stressed that this is the case if it is 
understood that the letter of 18 December 2018 was not properly a communication of con-
tractual avoidance and that it did not occur until the presentation of the claim. Besides, it has 
also been proven that the plant was in operation until at least August 2011 and within the 
CISG the avoidance of the contract is considered as the last remedy available to the buyer in 
cases of non-compliance, including those arising from non-conformity. Therefore, deciding in 
the opposite would be contrary to the good faith that must be observed in international trade, 
in accordance with Article 7 of the CISG. 
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Consequently, these grounds are rejected. 

5. Fourth ground 

The fourth ground refers to the violation of Article 40 of the CISG, which expressly excludes 
the application of Article 39 in those cases in which the non-conformity relates to facts that 
the seller already knew, as it happens in the present case, according to the Buyer, because the 
Seller was perfectly aware of the impossibility of meeting the required results under the PTP 
agreed between the parties. 

The Buyer points out that, according to the many arbitration awards and judgments that it 
presents, Article 40 expresses a principle of fair trade that protects the buyer’s rights to com-
pensation for non-compliance in cases where the seller is fully aware of its own breach. 

This ground is dismissed for the reasons stated below. 

6. Rejection of the fourth ground 

The Buyer refers for the first time in the entire procedure to Article 40 of the CISG and its 
application is based on a new fact that has not been proven in the case, which is the Seller’s 
knowledge of the defect, so it cannot be considered by this chamber. 

7. Fifth ground 

The fifth reason refers to an infringement due to non-application of Article 10 sections 1.2 and 
2.1 of the UPICC. 

The Buyer argues that the CISG does not regulate the limitation period and that to fill in this 
gap it is necessary to resort to the UPICC (as the first instance did as «obiter dictum», although 
with an estimation error), as it is provided in Article 7 of the CISG, which refers to the general 
principles on which the CISG is based, among which the UPICC are included (which establish 
in Article 10 a term of three years that would be met by the Buyer even if the term is counted 
after the practice of the failed second PTP). Besides, as part of its fifth ground, the Buyer also 
considers as relevant context Article 8 of the CLP, which establishes a limitation period of four 
years. 

This ground is dismissed for the reasons stated below. 
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8. Rejection of the fifth ground 

This ground is dismissed for two types of reasons. 

In the first place, and fundamentally, because in order to reject the Buyer’s claim, and now 
the cassation appeal, it was enough to appreciate that, after verifying the defects and clarify-
ing the performance of the machine through the performance tests, the Buyer failed to com-
ply with the burden imposed by the CISG to notify within a reasonable time that it considered 
the non-conformity sufficiently important to declare the contract avoided. By not doing so, 
the Buyer lost its rights. It is not adequate to assess the prescription. 

In addition, even if it would be necessary to analyze whether the time to present the claim 
had elapsed, the CLP which, as we have already explained, is not applicable, nor the UPICC 
should be applied. It should be taken into account that the UPICC do not contain binding 
norms and their application proceeds only when the parties to a contract or a decision-making 
body choose to apply them and if said choice is recognized or admitted in the relevant legal 
framework. As we have explained, for matters not regulated by the CISG, such as the statute 
of limitations, the applicable domestic law must be used, which in the case, as has been said, 
is German law. 

9. Sixth ground 

In the sixth reason, which is presented in the alternative to the previous ones, the Buyer al-
leges the violation of Article 39(2) of the CISG, insofar as the time contemplated in it is a stat-
ute of limitations and not an expiration period for the exercise of any legal action, as it seems 
that the contested judgment contemplates. 

It argues that even in the event that it is considered that the time under Article 39(2) of the 
CISG is a period for the exercise of legal action, this period should be interpreted as a time of 
prescription, according to Article 1964 of the Spanish Civil Code. 

It alleges that, being a limitation period, the time under Article 39(2) CISG can be interrupted 
and in the present case the period was interrupted by the different emails that mediated be-
tween the parties after the second PTP and, in any case, by the notarial request dated 5 De-
cember 2012, which would have interrupted the statute of limitations during the period 
granted to the Seller to respond and during which the Buyer could not file a claim by mandate 
of Article 47(2) of the CISG. 

It adds that, due to the date when the claim was filed, the statute of limitations for the con-
tract would be 15 years and not 5, as currently established in Article 1964 of the Spanish Civil 
Code. It also mentions that in Catalonia the time to bring personal legal actions is 10 years and 
ends by saying that in the case the term would have been suspended during the negotiations 
and would have been interrupted by notarial request. 
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The reason is dismissed for the reasons stated below. 

10. Rejection of the sixth ground 

We have already indicated that the term of Article 39(2) of the CISG is not a statute of limita-
tions. We have also warned that it is not even a period that applies in all cases of non-con-
formity, since if the non-conformity is discovered or should have been discovered, the buyer 
is obliged to notify the seller within a reasonable time (Article 39(1) of the CISG). 

In accordance with what we have stated, if the limitation period had to be analyzed, it would 
not be according to Spanish law but rather according to German law, which does not contem-
plate the out-of-court claim as a cause of interruption of the limitation period (§ 212 of the 
German Civil Code). 

Moreover, in accordance with this law, as explained by the Seller in its response to the appeal, 
reiterating the arguments asserted since the response to the claim in first instance, which 
have not been discussed by the Buyer before, the limitation period to raise a claim for avoid-
ance would be expired. 

From the delivery on 5 June 2009 until the filing of the claim on 18 October 2013, more than 
two years would have elapsed, which would be the applicable statute of limitations, in accord-
ance with § 438(1) No. 3 of the German Civil Code. This would hold true even if we were to 
understand that the period of time during which the parties held negotiations should not be 
counted in the statute of limitations, in virtue of the suspension provided under German law. 
This remains the case irrespective of whether the letters and mails exchanged after the second 
PTP until 28 October 2011 are taken into account, as the appellant claims in the background 
to her appeal, or whether the time between the two performance tests (§§ 203 and 209 of 
the German Civil Code) is taken into account, as the appellant pointed out. 

The dismissal of all the grounds implies the dismissal of the cassation appeal and the confir-
mation of the ruling in the appealed judgment. 

Fifth.- Procedural costs 

The dismissal of the appeal entails the imposition of the procedural costs of this cassation 
appeal on the Buyer. 

Decision 

For all the above, in the name of the King and by virtue of the authority conferred by the 
Constitution, this chamber has decided to 

1.º- Dismiss the cassation appeal filed by the Buyer the decision issued on 1 June 2017 by the 
Provincial Court of Barcelona (19th Section), with reference No. 859/2015, whose judgement 
we confirm. 
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2.º- Impose on the Buyer the procedural costs of this cassation appeal and declare the loss of 
the deposit constituted for its filing. 

It is so agreed and signed. 


