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A German seller, defendant, delivered surface-protective film to an Austrian buyer, plaintiff, for use by the
buyer’s business partner. The buyer did not test the film, which had to be self-adhesive and removable. When the
film was removed from polished high-grade steel products by the buyer’s business partner, it left residues of glue
on the surface. Upon being so advised, the buyer notified the seller the next day. However, this notice was given 24
days after the film had been delivered. The buyer paid the expenses of removing the glue residue and brought a
claim for reimbursement of these expenses against the seller. The appellate court had dismissed the buyer’s claim
(see Case No. 230) and the buyer appealed further.

The Supreme Court reversed the appellate court’s decision and allowed the buyer’s claim.
It confirmed that the CISG is applicable if the parties have chosen, even by means of standard contractual
provisions, the law of a Contracting State to govern their contract (article 1(1)).

The court found that the seller had waived its right to rely on articles 38 and 39 of the CISG. It stated that a
seller can waive its rights not only expressly but also in an implied manner. The preconditions for an implied
waiver are specific indications that would cause the buyer to understand the seller’s action as a waiver. The fact
that a seller enters into negotiations over the lack of conformity of the goods need not necessarily be regarded as a
waiver, but should be considered in conjunction with the circumstances of each case. In this case, negotiations as to
the amount of damages and the manner in which damages should be paid had taken place between the parties over a
period of 15 months, during which time period the seller had not reserved the right to rely on articles 38 and 39 of
the CISG. Furthermore, at the buyer’s request, the seller had paid the expenses of an expert. Moreover, the seller
had offered damages amounting to seven times the price which the seller had received for the surface-protective
film. The court held that, from the buyer’s point of view (article 8(2) and (3) CISG), it could only be understood
that the seller would not, at a later point of time, rely on articles 38 and 39 of the CISG.

The court left open the issues of whether examination under article 38 of the CISG should have included a
test treatment by the buyer and whether the buyer had had a reasonable excuse for failure to give notice within the
required period of time (article 44 CISG). It also left open the issue of whether the seller had lost the right to rely on
the provisions of articles 38 and 39 by means of article 40 of the CISG.
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