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[...]

I. Background

A. Facts

[...]

Leeco is a corporation incorporated under the laws of the State of lllinois with its principal
place of business in lllinois. Leeco has operations in Chicago, St. Louis, Pittsburgh, Wisconsin,
South Carolina and Tennessee. Leeco is an independent steel center, specializing, securing,
processing and delivering sheet and plate grades of steel.

This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1332, in that this dispute is
between a citizen of a foreign state and a citizen of the United States and the amount in
controversy exceeds $ 75,000.

In early February 2000, Leeco began placing orders with Usinor for the purchase and shipment
of certain tonnage of Creusabro 8000. Leeco ordered the steel in order to participate in a
proposed new project of Caterpillar relating to large mining vehicles. Leeco intended to sell
the steel it had ordered from Usinor to either Caterpillar or Caterpillar suppliers. Caterpillar
and its supplier facilities are located in, among other places, Wyoming, Mexico and Peru.
Caterpillar and its suppliers intended to fabricate the steel into ultra light truck beds for use
at mining facilities throughout the world.

Under Paragraph 7 of the sales agreement between Usinor and Leeco for the Steel Shipments
(the «Agreement») Usinor «remain[s] the owner of the goods up to the complete and total
payment of all sums due.» Also, pursuant to the terms of the Agreement, Leeco was obligated
to pay Usinor within 60 days following receipt of the steel. In addition, Leeco agreed that any
dispute regarding the Steel Shipments would be resolved in the French court system.

Usinor states that Leeco’s early enthusiasm for the Caterpillar project resulted in
extraordinary demands on Usinor to deliver substantial quantities of Creusabro 8000 steel
plate. Therefore, beginning in December 2000 and continuing until April 20, 2001, Usinor
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produced and exported multiple shipments of the steel, valued at $ 1,188,817.30, from France
to Leeco’s designated locations in accordance with Leeco’s delivery schedule.

At some time in the year 2000, Caterpillar notified its own suppliers, as well as Leeco and
Usinor, that it was halting or considering halting, the fabrication of truck beds in the mining
vehicle program. Leeco now has possession of Creusabro 8000 steel that Leeco was unable to
sell to Caterpillar, although Usinor asserts it has many alternate uses. Leeco took delivery of
the Steel Shipments, and Usinor asserts on information and belief, has used portions of the
Steel Shipments in its operations and/or sold portions to others. Leeco has made a partial
payment on the total value of only one of the Steel Shipments for the portions that it has used
in its operations or sold to others. Leeco has not made a complete and total payment for the
Steel Shipments, and has not returned the Steel Shipments, after demand by Usinor to do so.
Currently, Leeco still owes Usinor at least $988,817.36 of the total value of the Steel
Shipments. Usinor asserts on information and belief that the value of the remaining steel from
the Steel Shipment in the possession of Leeco is worth substantially less than the amount of
money that Leeco owes Usinor. Instead of making complete and total payment for the Steel
Shipments, Usinor asserts that Leeco has instead sought to use its control over the improved
steel to force Usinor to provide Leeco a refund on the steel it had purchased, but not used.

Leeco purchased the Steel Shipment using a line of credit (the «Loan») from LaSalle Bank.
Usinor asserts that Leeco is in default on the Loan and has been urged by LaSalle Bank to sell
the Steel Shipments to pay off any remaining debt owed by Leeco to that lender under the
Loan. Usinor asserts on information and belief that Leeco may be facing insolvency through
its default on the Loan and would not be able to pay any damages that Usinor might recover
from Leeco for breach of the sales agreement.

B. Parties’ positions

Usinor argues that the CISG preempts state law, specifically, the UCC, and that LaSalle’s rights
to the Steel Shipments stemming from Article 2 are preempted by CISG. Looking at Article 4(b)
of the CISG, Usinor argues that the State Department position is that the CISG would not
preempt the law governing property interests in the Steel Shipments arising prior to Usinor’s
sale of the steel to Leeco. Usinor argues that LaSalle had no interest in the Steel before it was
sold, and that LaSalle’s interest entirely arises out of the existence of the sales contract
between Leeco and Usinor, and that contract is governed by CISG. Therefore, Usinor argues,
LaSalle’s rights are also governed by the CISG.

Leeco argues that the UCC, not the CISG, governs the transaction, and that replevin is not a
cause of action allowed to the seller under the UCC, only reclamation within 10 days, and that
those 10 days have passed. Leeco asserts that Usinor has only a reservation of a security
interest, per Section 2-401(a) of the UCC. Leeco states that Usinor never perfected a purchase
money security interest in the steel sold to Leeco, and that therefore, its rights are subordinate
to those of LaSalle, which has a perfected security interest. Leeco argues that the CISG does
not govern because «it has no application to disputes concerning the goods themselves which
are sold in international trade, but governs instead only the obligations of buyers and sellers.»
Leeco argues that since this case involves the rights of two secured parties, LaSalle as a
perfected secured creditor and Usinor as an unperfected secured creditor, Article 9 of the UCC
governs the relative rights of LaSalle and Usinor in the steel. Leeco states that Usinor has no
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right to replevin because, since it lacks a perfected security interest in the steel, it has no title
or right to immediate possession of the steel, and moreover, the UCC does not list replevin as
a remedy available to a seller.

Similarly, LaSalle argues that given that there is no evidence that Usinor perfected its security
interest in the steel, LaSalle’s demonstrated prior security interest remains superior. LaSalle
argues that since Usinor has not demonstrated a probability of ultimately prevailing on the
underlying claim of possession, it therefore is not entitled to relief under the lllinois Replevin
Act.

The conflict that the Court must face in its determination is one between maintaining the
purpose of the CISG and the purpose of the UCC. As Usinor correctly argues, Article 7 of the
CISG states «[i]n the interpretation of this Convention, regard is to be had to its international
character and to the need to promote uniformity in its application and the observance of good
faith in international trade.» Usinor argues that applying Article 2 of the UCC would increase
the burden on parties to examine local sales law, which would not promote the purposes of
the CISG. Application of the UCC, on the other hand, requires parties to bear the burden of
inspecting the local law of wherever the goods involved in the contract might be shipped.

However, the effectiveness of the UCC also depends on courts’ uniformity of application, of
the ability of parties to be able to rely on the dependency of filed financing statements on
record with the Secretary of State’s Office.

Il. Analysis

To recover under replevin, Usinor must have the right to possession, or title, in the Steel
Shipments. The issue of first impression facing the Court is whether the CISG applies to a
transaction between a buyer and seller when a third party has an interest in the goods. The
Court needs to determine whether or not when a third party is involved, if local law, the UCC,
preempts the interest given to the seller by the CISG.

A. The CISG governs the transaction between buyer and seller

The CISG was ratified by the United States on December 11, 1986, and became effective on
January 1, 1988. See 15 U.S.C.A. App. at 332 (1998). The CISG was adopted for the purpose of
establishing «substantive provisions of law to govern the formation of international sales
contracts and the rights and obligations of the buyer and the seller.» U.S. Ratification of
1980 United Nations Convention on Contracts for the International Sale of Goods: Official
English Text, 15 U.S.C.A. App. at 52 (1997). The CISG applies «to contracts of sale of goods
between parties whose places of business are in different States ... when the States are
Contracting States.» 15 U.S.C.A. App. Art 1(a). Here the buyer and seller are parties who place
of business are France and the U.S., both signatories to the CISG.

U.S. federal caselaw interpreting and applying the CISG is scant. See Claudia v. Olivieri
Footwear Ltd., 1998 WL 164824 (S.D.N.Y.). As one court put it, «[d]espite the CISG’s broad
scope, surprisingly few cases have applied the Convention in the United States.» See
MCC Marble Ceramic Center, Inc. v. Ceramica Nuova d’Agostino, S.p.A., 144 F.3d 1384, 1389
(11th Cir.1998). While there are few cases in the U.S. dealing with the CISG, it is clear that the
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CISG governs the transaction between Usinor and Leeco such that if LaSalle were not a party
to this controversy, the resolution would be clear: under the Supremacy Clause of the United
States Constitution, the Convention, would displace any contrary state sales law such as the
UCC. See Sunil R. Harjani, ‘The Convention on Contracts for the International Sale of Goods in
United States Courts’, 23 Hou. J. of Int’l L. 49, 53 (2000).

B. The CISG pre-empts the UCC when there is only a seller and buyer

Many commentators have written that when the CISG applies, it pre-empts domestic sales
law that otherwise would govern the contract, such as Article 2 of the UCC. See, e.g., Richard
E. Speidel, ‘The Revision of UCC Article 2, Sales in Light of the United Nations Convention on
Contracts for the International Sale of Goods’, 16 N.W. J. Int’l L. & Bus. 165, 166 (1995) (stating
that «[i]n the United States, [the CISG] is a self-executing treaty with the preemptive force of
federal law.»). See also Michael A. Tessitore, ‘The U.N. Convention on International Sales and
the Seller’s Ineffective Right of Reclamation Under the U.S. Bankruptcy Code’, 35 Willamette
L. Rev. 367 (1999). At the time of contracting, the parties have the opportunity to opt-out, and
decide that the UCC, or other domestic law, applies. Here, the parties did not opt out of the
CISG in the Agreement.

While even the issue of whether the CISG preempts the UCC in determining which law applies
to a contract between seller and buyer is one of first impression in this district, the Northern
District of California recently concluded that «the CISG preempts state laws that address the
formation of a contract of sale and the rights and obligations of the seller and buyer arising
from such a contract.» Asante Technologies, Inc. v. PMC-Sierra, Inc., 164 F.Supp.2d 1142
(N.D.Cal. 2001). Moreover, the CISG is a treaty, and thus federal law, and under the Supremacy
Clause, it preempts any inconsistent provisions of state law. Illinois is bound by the Supremacy
Clause to the treaties of the United States. U.S. Const. art. VI, cl. 2 («This Constitution, and the
laws of the United States which shall be made in pursuance thereof; and all treaties made, or
which shall be made, under the authority of the United States, shall be the supreme law of
the land.») Thus, under general Illinois law, the CISG is applicable to contracts where the
contracting parties are from different countries that have adopted the CISG.

However, the text of the CISG and analysis by commentators suggest that the CISG applies
only to buyer and seller, not to third parties. Therefore, application of the CISG here requires
a court to resolve an issue for first impression. To wit, the court must determine whether the
CISG governs a controversy if a third party has a security interest in the goods.

i. Article 4 of the CISG

The key provision of the CISG which is at issue here is Article 4, which states that the CISG
«governs only the formation of the contract of sale and the rights and obligations of the seller
and the buyer arising from such a contract. In particular, except as otherwise expressly
provided in this Convention, it is not concerned with: (a) the validity of the contract or of any
of its provisions or of any usage; (b) the effect which the contract may have on the property
in the goods sold.»

Leeco’s argument is that section (b) of Article 4 excludes the application of the CISG to the
case at hand. Usinor’s position is that Article 4(b) means that those property interests placed
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outside CISG’s scope are property interests arising prior to sale, and that here, LaSalle does
not have property interests in the Steel Shipments prior to the sale.

The State Department states of Article 4(b) that «[w]hether the sale to the buyer cuts off
outstanding property interests of third persons is not dealt with by the Convention. This
specific provision illustrates the general rule of Article 4 that the Convention is concerned only
with the ‘rights and obligations of the seller and the buyer’ arising from the sales contract.»
Usinor asserts that the State Department is referring only to property interests that exist at
the time of sale. However, other commentators support a different reading, simply that the
CISG does not govern the rights of third persons who are not parties to the contract. See
Richard Speidel, “The Revision of UCC Article 2, Sales in Light of the United Nations Convention
on Contracts for the International Sale of Goods’, 16 Nw. J. Int’l L. & Bus. 165, 173 (1995),
«[u]nless ‘otherwise expressly provided,” CISG is not concerned with the ‘effect which the
contract may have on the property in the goods sold’ or the rights of third persons who are
not parties to the contract. In essence, CISG is limited to two-party commercial contracts for
sale and assumes that all sellers and buyers have relatively equal bargaining capacity.»
See also Caroline Delisle Klepper, ‘The Convention for the International Sale of Goods: A
Practical Guide for the State of Maryland and its Trade Community’, 15 Md. J. Int’l L. & Trade
235, 239 (1991) («the Convention will not govern issues of contract validity or property title
to goods sold. As a result, a transaction between a United States seller and a foreign buyer
which falls within one of these exceptions will, if the choice of law rules so direct, be governed
by the U.C.C.»)

Similarly, John Honnold writes in Uniform Law for International Sales § 444 (3d ed. 1999) that
«[t]he seller’s right under the Convention to recover the goods is subject to practical
limitations. This remedy is of special importance when the buyer is insolvent; in this setting
the rights of creditors are likely to intervene by levy of execution or by the designation of a
receiver or trustee in bankruptcy. The Convention will not override the rights of creditors,
purchasers and other third persons granted by domestic law; under Article 4, the Convention
governs only ... the rights ... of the seller and the buyer... ». As Honnold goes on to state,
«One question remains: Does applicable domestic law invalidate (art. 44(a)) a contractual
provision allowing reclamation of the goods on non-payment? Such a rule of invalidity is
conceivable but seems unlikely. (He cites to UCC 9-503 and UCC 1- 201(37)). However, as we
have seen, the Convention’s rules are limited (art. 4) to the rights ‘of the seller and the buyer’
and yield to the rights of third persons such as creditors and purchasers.» See id. at 444.1.

The «conceivable» but «unlikely» that Honnold notes is what occurred in the transaction at
hand. The remedy of avoidance under the CISG is not available to Usinor if LaSalle has a right
to the Steel Shipments under domestic law. The remedy of replevin is not available if Usinor
does not have title to the Steel Shipments under domestic law. Therefore, the question the
Court next needs to determine is whether domestic law grants LaSalle such a right, a right to
the Steel Shipments that supersedes that of Usinor’s. Looking to domestic law to determine
the effect of Usinor’s retention of title clause in light of a third party claim is also consistent
with the Australian court case, Roder Zelt- un Hollenkonstruktieonen GmbH v. Rosedown Park
Party Ltd., (No.S6 3076 of 1993; FED No. 1049/95; BC 9501975) (Federal Court, South
Australian District, April 28, 1995) in which the court held that it needed to look to domestic
law to determine the validity of the retention of title provision. While this case is far in distance
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from the present jurisdiction, commentators on the CISG have noted that courts should
consider the decisions issued by foreign courts on the CISG.

ii. Domestic Law

First, the Court needs to determine which domestic law applies, that of France or lllinois.
Under French law, the seller of goods has an absolute right to contract for title until payment,
and therefore the retention of title clause in the Agreement would be determinative.
However, under the UCC, Usinor would only have a reservation of a security interest.

Under the «most significant contacts rule» of the Restatement (Second) which Usinor asks the
Court to apply, and the UCC choice of law provision which Leeco argues should be the
governing test, the Court finds the same result: lllinois law applies.

[...]

Therefore, the Court finds that the UCC governs the determination of whether LaSalle has title
in the Steel Shipments, or, to phrase it in a different way, application of the UCC determines
the validity of the retention of title provision in the contract.

C. Applying the UCC
i. Usinor’s title in the Steel Shipments

Under UCC Section 2-401(a), Usinor has a reservation of a security interest only. Title retention
contracts are construed as creating only security interests under the U.C.C. (See UCC
Section 2-401(a), «Any retention or reservation by the seller of the title in goods shipped or
delivered to the buyer is limited in effect to a reservation of a security interest. Subject to
these provisions and to the provisions of the Article on Secured Transactions, title to goods
passes from the seller to the buyer in any manner and on any conditions explicitly agreed on
by the parties.») Therefore, under domestic law, Usinor’s retention of title in the contract did
not effectively retain title in Usinor. Rather, transfer of title was effected upon delivery to
Leeco. See UCC § 2-401(2) («[U]nless otherwise explicitly agreed title passes to the buyer at
the time and place at which the seller completes his performance with reference to the
physical delivery of the goods, despite any reservation of a security interest ...»).

[...]
ii. Perfection of Usinor’s interest

A seller who retains a security interest by reservation of title under section 2-401(1) must file
a financing statement if the interest is to continue to be perfected. See J. White and
R. Summers, Uniform Commercial Code, § 30-11. Usinor never filed a financing statement, so
it never perfected its security interest.

iii. LaSalle’s security interest

Once title passed to Leeco, Leeco possessed sufficient «rights in the collateral» to give LaSalle
a security interest under U.C.C. § 9-203. This security interest was not perfected, however,
until the filing of the second financing statement on November 15, 2001.
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[...]

At the date of the sale of the Steel Shipments to Leeco, LaSalle did not have a perfected
security interest in the Steel Shipments; its perfected interest arose only on November 15,
2001, after the sale of the Steel Shipments, once it was in the possession of Leeco, and LaSalle
filed the continuing financing statement. Usinor’s Complaint was filed on January 23, 2002,
after LaSalle’s security interest was perfected.

iv. Result under the UCC

Usinor does not have title in the Steel Shipments, only a reservation of a security interest.
Therefore, the remedy of replevin is unavailable to Usinor. See Hannaman v. Davis,
20 Ill.App.2d 111, 115 (2d Dist. 1959) («Replevin» is a possessory action and the plaintiff must
recover, if at all, on the strength of his own title or his right to immediate possession.)

Usinor has a security interest in the Steel Shipments, but it is not perfected. A perfected
security interest prevails over the retained interest of an unpaid seller who did not perfect a
security interest. Therefore, LaSalle’s perfected security interest prevails over the retained
interest of Usinor in the Steel.

Ordered:

Usinor’s motion for replevin is denied. Usinor’s motion to avoid the sales agreement between
Usinor and Leeco under the CISG is denied.

(...)
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