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|. BACKGROUND

A. The Parties

1. The Claimant in this arbitration is a limitedbility company incorporated and existing
under the laws of the People's Republic of Chimadinafter "[Buyer]").



2. [Buyer] is represented in this arbitration hy] of Beijing, P.R. China ("Counsel for
[Buyer]™).

3. The Respondent [and Counterclaimant] in thigration is a company incorporated and
existing under the laws of the Republic of Brahéteinafter "[Seller]").

4. [Seller] is represented by [...] of New York, AN§'Counsel for [Seller]").
5. [Buyer] and [Seller] are together referred tdhas"Parties” in this Award.
B. The Arbitration Agreement

6. The present dispute between the Parties anged a License to Use & Integrate [Seller]'s
Pressure Sensor Agreement (" Agreement") whichomasluded by the Parties in Houston,
USA on 25 April 2002.

7. Article 17 (a) of the Agreement reads as follows

"Any disputes arising out of or in connection wtiilrs Agreement shall be settled
without recourse to the courts by one arbitratbie eaward being final and binding.
The arbitration shall be held in Sweden. The langguto be used throughout the
arbitration proceedings shall be English.

8. In April 2005, after the present dispute hademj the following terms regarding the
administration of the arbitration were agreed betwtne Parties:

a. All disputes between the Parties shafidided by arbitration in accordance with 1he
Rules of the Arbitration Institution of the StoclkimChamber of Commerce ("SCC Rules");

b. The venue of the arbitration shall be Btotm, Sweden;

c. The language to be used in the arbitrgirmceedings shall be English;

d. Pursuant to Article 16(5) of the SCC Rutbs sole arbitrator shall be appointed by the
Arbitration Institution of the Stockholm Chamber@bdmmerce ("SCC");

e. The Parties shall each have one and amytime right to request the SCC to replace
the selected arbitrator without cause within 7 dafysr being notified of the selected
arbitrator if such an arrangement is acceptabtba&CC.

9. It should be noted that in addition to the abageeed terms, [Seller] raised the
requirements before the commencement of these gulowgss that (a) the discovery rules and
laws of the United States of America shall govém drbitration; and (b) any award granted
by the arbitrator shall not include legal fees @sts (although costs associated with payment
of the fees of the arbitrator and the SCC shalideerned by the SCC Rules).

10. In a letter dated 13 May 2005, however, [Buyepcted these two additional
requirements.

11. This arbitration is therefore conducted befbeeSCC in accordance with the agreed
terms set forth in paragraph 8.

C. The Appointment of the Sole Arbitrator



12. On 13 October 2005, SCC notified the Partiasitthad appointed Neil Kaplan CBE, QC,
a national of the UK, as the Sole Arbitrator irsthrbitration. This appointment was accepted
by both Parties.

D. Pre-hearing Proceedings

13. On 1 July 2005, [Buyer] filed before the SCERequest for Arbitration dated 30 June
2005 and thus commenced the proceedings of thiisaditn.

14. On 15 August 2005, [Seller] filed before theCS& Reply to Request for Arbitration,
Set-off Claims and Counterclaims.

15. On 23 August 2005, [Buyer] submitted to the SGEComments on [Seller]' s Reply, Set-
off Claims and Counterclaim.

16. On 2 September 2005, [Seller] filed beforeSKxC its responsive comments on [Buyer]'s
Comments dated 23 August.

17. In November and December 2005, after a sefiesrcespondence and telephone
discussions between counsel for the Parties ardtiét benefit of my suggestions, the Parties
reached agreements on many pending preliminargsssith respect to submissions of
statements of case and defence, use of withessnaats, pre-hearing submissions, etc.
However, the Parties could not agree on the agpéoalles on documents disclosure and
production.

18. However, [Seller] accepted my recommendatioisagreed to adopt the IBA Rules on
the Taking of Evidence in International Commerdidbitration ("IBA Rules") and it dropped
its request to apply the US discovery rules. HoweBuyer] declined to adopt IBA Rules
and suggested that each party shall only be obtig@doduce documents upon which it
intends to rely.

19. Based on this correspondence between the $atie80 December 2005, | issued
Procedural Order No. | which, among other thingsosit a first timetable to be followed by
the Parties in this arbitration and confirmed theties' agreement that the applicable law in
this arbitration shall be the UN Convention on Cacis for the International Sale of Goods
("CISG") with the exception of Article 11 and oth@ovisions related to Article 11.

20. As to document disclosure and production, atste directing that the US discovery rules
or the IBA Rules shall apply, Procedural Order Nstifiulated that both parties shall produce
documents it relies upon and each party has tin tagrequest specific production from the
other party when it is not satisfied with the doemts already produced.

21. On 30 December 2005, immediately after Proaddirder No.1 was issued, [Buyer]
served its Statement of Claim.

22. On 7 February 2006, | issued Procedural Orae? Which, responding to the Parties
applications, extended the deadlines in Procedu@ér No.1 for the Parties to submit their
pleadings.

23. On 24 February 2006, pursuant to ProceduradiOMa.2, [Seller] served its Statement of
Defence, Set-off Claims and Counterclaims.



24. On 10 March 2006, pursuant to Procedural Oxide2, [Buyer] served its Reply to
[Seller]'s Statement of Defence, Set-off Claims @odinterclaims.

25. On 24 March 2006, pursuant to Procedural Oxae?, [Seller] served its Reply to
[Buyer]'s Reply dated 10 March.

26. On 31 March 2006, in a letter from the SCC and the Parties, the SCC confirmed that
upon request made by me, the time for renderingweed had been extended until 1
December 2006.

27. Disclosure and production of documents staaftst Procedural Order No.2 was issued.
In April 2006, each party served on the other doents upon which it intended to rely in this
arbitration.

28. On 30 April and 1 May 2006, the Parties excledrteir first set of document requests.
Production of documents by each side responditigetoequests of the other side followed.

29. On 22 June 2006, [Seller] sent to me a letteaming that [Buyer]'s production of
documents was deficient and inadequate. [Sellehemded in detail [Buyer]'s response to
each of the request it considered to be inadeuattendicated a teleconference between the
Parties and the Sole Arbitrator would be necesadyscuss these issues. [Seller] also
requested the relevant dates in this arbitratioedfiby Procedural Order No.1 be adjusted.

30. On 4 July 2006, [Buyer] responded to [Selle&#PsJune complaints in a letter to me and
[Seller]. In this letter, [Buyer] denied [Sellerfiegation that [Buyer]'s production was
inadequate and asserted that it was in full compéao Procedural Order No.2. [Buyer]
submitted that the requests imposed by [Sellergvienduly burdensome, unnecessary and
mostly impractical'[Buyer] further claimed that [Seller]'s request iimiormation relating to
[Buyer]'s product CDS3I5I was irrelevant to thereat proceedings.

31. On 5 July 2006, after reviewing the correspoddretween the Parties regarding
[Buyer]'s document production, | directed [Buyer]darify the existence of the documents
[Seller] requested and its grounds for withholdiBgller]'s inspection to those existing ones.

32. On 7 July 2006, upon my request, [Buyer] sutadiits detailed response to each
production request [Seller] claimed to be inadegjyadealt with. [Buyer] submitted that it
objected to [Seller]'s first set of document reqsi@s general as it deemed them to be
"overbroad and unduly burdensome, vague and ambigjuo

33. On 11 July 2006, as agreed by the Partieseeot&erence was held between the Parties
and myself to address the pending document pramuidsues. Both Parties were represented
by their legal counsel and each side was giverchdhce to make its respective positions.

34. As a result of this teleconference, on 13 2006, | issued Procedural Order No.3 which
gave the Parties directions on each disputed ptmuequest. It also directed the Parties to
provide quantification of the claims not yet quéad and reset the dates for exchange of
witness statements. The hearing date was alsoa@gligu to 18 October 2006.

35. On 20 July 2006, in a letter to the Partiesj\vised both sides that | had decided to
exercise my power under article 17 of the SCC Rudegppoint Dr. M..., an expert with
relevant expertise, to assist me in this arbitratAfter reviewing the qualifications of Dr.



M..., both parties accepted his appointment. Dr. &tted throughout as an Assessor to assist
me in understanding the highly technical evidenesgnted by both sides. It is important to
note that neither party engaged the services &xpert witness. Dr. M... was only instructed
shortly before the commencement of the hearingtaaelays in payment of additional
deposits requested by the Stockholm Chamber.

36. On 20 July 2006, pursuant to Procedural OraeBNBuyer] submitted its quantification
of its lost profit claim in the estimated amountu $693,797.

37. On 29 July 2006, pursuant to Procedural OraeBNBuyer] served a Statement and an
Explanation and Confirmation by Mr. C..., Vice GaléManager of [Buyer], with respect to
certain document production issues. In the attactmeeMr. C...'s Statement, each disputed
document production request was further addresseédesponded.

38. On the same date and in a separate letterssddi¢o me, [Buyer] complained that the
"extensive discovery is improper for the currerdae@ecause it is costly, time-consuming and
intrusive".[Buyer] also expressed its concern over'ihgalance"between the legal counsel
on each side due to their different levels of faamily with the discovery procedure.

39. On 3 August 2006, [Seller] sent a letter retings two-week extension for submission
of its quantification of its counterclaims. [Se]lafso claimed in this letter that [Buyer] had
failed to comply with Procedural Order No.3 and létéer from [Buyer] on 29 July was
irrelevant to the proceedings.

40. In response to [Seller]'s 3 August letter, okugust 2006, | wrote to the Parties and gave
further directions to [Buyer] with respect to itsnepliance with Procedural Order No.3. The
letter also extended the time for [Seller] to qifsints counterclaimsby 14 days from the

date the protective order becomes effective".

41. On 11 August 2006, a teleconference was helddam the Parties and myself. Further
directions were given by me to move the proceediogsard. Further, at the request of both
parties the venue was changed to London.

42. On 16 August 2006, [Seller] submitted to a esqdior rescheduling the arbitration
timetable. In particular, [Seller] submitted thaedo the heavy burden it bore to translate and
analyze the voluminous Chinese documents recemplyled by [Buyer], an adjournmeior

a significant periodobf the hearing and the submissions thereafter woelldecessary. Also,

at this hearing, it was confirmed by the Partied the venue of the evidential hearing would
be held at [...]'s London office.

43. On 21 August 2006, [Buyer] submitted the withstatements of Mr. C... and Mr. M... to
the Arbitrator and [Seller].

44. On 4 September 2006, pursuant to my directi@wler] submitted its Statement
Quantifying its Counterclaims.

45. On 19 September 2006, [Seller] requested ansixin of the time for submitting witness
statements to 27th September 2006, due to thedmrabie time that [Seller] required to
translate the documents produced by [Buyer].



46. On 21 September, [Buyer] replied with no obgetto [Seller]'s request to extend the
time for submitting the witness statements on 2t&wrber 2006.

47. On 22 September, | agreed to extend the timié o submit the supplemental witness
statements until Wednesday 27 of September 2006.

48. The parties served witness statements as fgllow
The [Buyer]'s witness statements:

(a) C... submitted his statement on the 21st ofust2006.
(b) M... submitted his statement on the 21st of Us1@006.
(c) C... submitted his supplementary statemenher2¥th of September, 2006.
(d) M... submitted his supplementary statemente27th of September, 2006.

The [Seller]'s witness statements:

(@) O... submitted his statement on the 21st ofust2006.

(b) B... submitted his statement on the 21st ofustg2006. Mr. B... amended his statement
on the 11th of October, 2006.

(c) M... M... submitted his statement on the 2Igkugust, 2006. Mr. M... M... amended his
statement on the 11th of October, 2006.

(d) C... C... submitted his statement on the 2fLatugust, 2006. Mr. C... C... amended his
statement on the 11th of October, 2006.

(e) B... submitted his supplementary statemenher28 of September, 2006.

(H) M... M... submitted his supplementary statem@mthe 28th of September, 2006.

(9) C... C... submitted his supplementary stateroarthe 28th of September, 2006.

49. Written opening submissions were served byli¢geain 11th of October, 2006. In
addition both parties served bundles of documepds wvhich they sought to rely at the
hearing

D. The Evidential Hearing

50. The hearing took place at [...]'s London officg in the City of London. It commenced at
10 am on Wednesday 18th October 2006 and compéted 5 pm on Saturday 21st October
2006. All witnesses who gave statements attendeédvene cross-examined and re-examined.
Chinese and Portuguese interpreters assisted thwatigA Livenote transcription service was
provided. Dr. M... attended throughout.

51. The parties were represented as follows: [...].
F. Post Hearing Developments

52. At the conclusion of the evidential hearing/@s agreed by the parties that both sides
would exchange written closing submissions on Ddxad, 2006 and that they would
exchange responsive written submissions on Jardiar3007. It was accepted by both sides
that | could request further clarification of eithgarty and that any time limit for rendering
the award should run from the date of the last sletfication



53. The time for service of post hearing briefs watended to December, 2006. The
[Buyer]'s post hearing brief was dated DecembeR006 and the [Seller]'s dated December
9, 2006. The [Buyer]'s brief contained a statentieait it was expecting a Report from Dr.
M.... By an email dated December 13, 2006 | infairtiee parties that | was requesting a
report from Dr. M... on two issues. The first whs validity and conditions of the various
tests relied upon by both parties. The second westher in Dr. M...'s professional opinion
any similarities in the source codes and sensamdaesign could be accounted for by
coincidence.

54. On December 14, 2,006 the [Seller] noted ijseailon to a Report being sought from Dr.
M... but in the event that a Report was requestedi®t a re-phrasing of the question. On
December 15, 2006 the [Buyer] contended that artahould be obtained and also sought a
re-phrasing. On December 16, 2006 | emailed thiégsawnith my decision that a report would
be requested from Dr. M... and that on the basistia would serve this before Christmas the
parties had until January 10, 2007 to submit writjgestions to him which he would answer
by Jan 15 2007. | specifically statétb'argumentative material will be admitted. Thissinu

be reserved for the written closing submissionillldecide whether any questions are
impropet.

55. Dr. M... served his report on December 20, 26{@8vever, in spite of the clarity of my
Order the [Buyer] served a 42 page document onalgrild, 2007 which was, in effect, a
critique of Dr. M..."s report of December 20 208t surprisingly, the [Seller] complained.
Rather than let the matter escalate and the cogtsase further | decided to ask Dr. M...
whether anything contained in this 42 page documette him alter any of the opinions he
had expressed and if so why. I, further, instru¢tied to ignore any materials referred to in
this 42 page document that had not been placedebefe during the hearing in London. Dr
M... responded to the questions in a written Regated January 22, 2007. Further, at the
request of the [Buyer] and with consent of the B¢l extended the date for service of the
written reply submissions to February 5, 2007.

56. The written reply submissions were timely reedi The [Buyer]'s reply submission ran
to 14 pages and the [Seller]'s to 11 pages.

57. The SCC has extended the time for deliverjnefAward from time to time but lastly
until 31 March, 2007. However both parties agreed iningito extend this date until 5 April,
2007. By letter dated 30 March 2007 SCC confirnieed the date of delivery of the final
award shall be extended until 5 April 2007.

Il. THE DISPUTE

A. Summary of Agreed Facts

58. [Buyer] manufactures and sells a range of pressansmitters in China. [Seller] develops
a line of process control instruments and, amohgrahings, manufactures and sells pressure
sensors to be used in pressure transmitters.

59. In late 2001, [Buyer] entered into discussiamth [Seller] with a view to purchasing from

[Seller] pressure sensors with high accuracy arditgyuvhich were to be integrated and used
on [Buyer]'s new series of pressure transmitters.



60. On 25 April 2002, [Buyer] and [Seller] enteliatb a License to Use & Integrate [Seller]'s
Pressure Sensor Agreement ("Agreement”) in HousiS@.

61. According to this Agreement and among othergsy [Seller] shall supply pressure
sensors ("[Seller]'s Sensors") to [Buyer] and IggfBuyer] on a non-exclusive basis to use
and integrate these pressure sensors with [Bus/egiv products to be sold in Asia. In return,
[Buyer] shall pay [Seller] certain amount of pursbgrices and fees for the [Seller]'s Sensors
supplied, services provided and license granted.

62. In accordance with the Agreement, in June/d082, [Buyer] dispatched a total of four
engineers to [Seller]'s facilities in Brazil to peipate in the Engineering Services and Case
Study in order to develop means for the integratibfgeller]'s Sensors.

63. On 31 July 2002, after a series of performadests jointly conducted by the engineers
from both sides at [Seller]'s Brazilian facilitiesjoint report titled "Validation Test
Conclusions for [Buyer]'s Main Electronic Circuib&d Functioning together with [Seller]'s
Sensors” (July 2002 Report) was submitted to [Buyer]. In this Report, it wasealed that,
in some cases, the deviations in performance exkillny [Seller]'s Sensors used in the tests
in temperature ranges 3 and 4 were outside theatds of deviation set forth in the
specifications for [Seller]'s LD301 Series of prasstransmitters ("Specifications"”).

64. Before further tests could be carried out Jgiby the engineers from both sides, on or
about 1 August 2002, all [Buyer]'s engineers letZll and returned to China.

65. Beginning on or about 6 August 2002, withoutipgpation of [Buyer]'s engineers,

[Seller] conducted further tests on [the] Sensoise sold by [Seller] to [Buyer]. These
further tests resulted in a report titled "Complintaey Test Conclusions to the Validation test
for [Buyer]'s Main Electronic Circuit Board functiong together with [Seller] Sensors from
July 31, 2002" (August 2002 Report). A copy of this August 2002 Report was immediate
delivered to [Buyer] on 15 August, 2002.

66. In this August 2002 Report, it is indicatedttf@eller]'s Sensors performed satisfactorily
in accordance with the specifications.

67. In reliance upon this August 2002 Report andymant to the Agreement, [Buyer] paid
[Seller] US $300,000 for [Seller] Sensors to bevdeed pursuant to the Agreement and US
$129,600 as Lump Sum License Fee

68. In November 2002, the first batch of [SelleghSors was delivered to [Buyer] by [Seller]
in accordance with the Agreement.

69. Upon receiving the first batch of [Seller] Serss [Buyer] notified [Seller] that it found
the sensors delivered could not perform in compkanith certain specifications with regard
to performance under certain temperature ranges.

70. In July 2003, [Seller] delivered to [Buyer] tbecond batch of [Seller] Sensors. After
receiving the second delivery, [Buyer] notified €4 that it had discovered problems similar
to those found in the first batch, in these nevdinegered [Seller] Sensors and requested
[Seller] send personnel to [Buyer]'s facilitiesGhina to conduct a joint test on these [Seller]
Sensors.



71. In response to [Buyer]'s notification and rexjus or around September 2003, [Seller]
dispatched two engineers to [Buyer]'s facilitie€imna. Beginning on or around 22
September 2003, engineers from both sides wereqras a series of performance tests on
the second batch of [Seller] Sensors.

72. The results of these performance tests wereuséh a report dated 27 September 2003
("September 2003 Repol) which concluded that some [Seller] Sensors diperform
within the standards of deviation set forth in 8pecifications for certain high temperature
ranges.

73. Based on the September 2003 Report, by a tted 9 October 2003, [Buyer] notified
[Seller] that [Buyer] rejected [Seller]'s Sensonsl @demanded [Seller] to take back [Seller]'s
Sensors delivered and compensate [Buyer] for tbeewincurred thereby. Such requests were
refused by [Seller].

74. In April 2004, [Buyer] informed [Seller] thatdeemed the Agreement terminated and
demanded a refund of fees paid under the Agreement.

B. Submissions of the Parties
1.[Buyer]'s Case and Claims

75. [Buyer]'s fundamental case, as set forth ilStaement of Claim, is that by failing to
provide [Seller] Sensors that can meet warrantelhieal specifications set out in the
Agreement and failing to cure the material deféatsid in [Seller] Sensors within a
reasonable period of time, [Seller] has fundaménbakached the Agreement.

76. The relevant article in the Agreement upon Whiuyer] relies is Article 11(d), which
reads:

"11. Warranty

(d) [Seller] warrants that the [Seller] Pressure Sen, when delivered to [Buyer] and
properly installed and operated, will perform asdebed in [Seller]'s current user
documentation for such device. Errors reported3el[er] will be handled without
undue delay according to the normal practice ofll8g [Seller] shall not be held
liable for performance or malfunctions of devices manufactured by [Seller]."

77. [Buyer] contends that [Seller] warranted iniélg 11(d) that [Seller] Sensors, when
properly installed and operated, will perform asatied in its current user documentation
for such pressure sensors. However, the first baftskensors delivered in November 2002
could not perform in compliance with certain sigraht specifications as described in user
documentation. The second batch of [Seller] Sergelrgered in July 2003 had similar
problem.

78. [Buyer], also, contends that [Seller] warrantedrticle 11(d) that [Seller] shall resolve
errors reported to it without undue delay. Howewadter [Buyer] timely notified [Seller]
about the defects found in both batches of [SeBerjsors, a substantial time period passed
but [Seller] still failed to provide [Buyer] withng proven satisfactory solution to cure the
reported defects.



79. [Buyer], further, submits that the discoverededts in [Seller] Sensors are of such a
significant nature that they not only impair thersuercial value of [Buyer]'s new series of
pressure transmitter in which [Seller] Sensorg@aige installed, but also may cause users'
safety problems. As a result, [Buyer] cannot intég{Seller] Sensors to its products and
suffered great losses.

80. [Buyer], therefore, claims that by failing terform its contractual obligations and
breaching the warranties given under Article 11{8&ller] has fundamentally breached the
Agreement.

81. A second and consequential claim [Buyer] brougkhis arbitration is the claim for lost
profits or, in the alternative, actual cost andexges incurred for the transaction.

82. [Buyer] contends that a party who suffers daesags a result of another's breach of
contract is entitled to be compensated for theigsrafhich would otherwise have been gained
from such contract if it is duly performed. [Buyarjbmits that it is therefore entitled to be
compensated for the profits it lost due to [Sebdofeach of the Agreement.

83. In the alternative, [Buyer] claims that thedmieing party shall compensate the non-
breaching party for losses caused by its breadb@igviour that could be foreseen by it.
Among other things, [Buyer] claims that it has istezl time and money in developing
auxiliary configurations toolkit and special modypeinting related marketing materials, and
other preparation and marketing works related ¢onew series of pressure transmitters using
[Seller] Sensors. [Buyer] contends that due tolggfd breach of the Agreement, it was
forced to abandon its marketing plan for the nemesef pressure transmitters and all the
time and money invested therein were wasted. ToerefBuyer] claims that it is entitled to

be compensated for the costs and expenses wastdd fieller]' s breach.

2.[Sellef's Case Defence Counterclaims and Set-off Claims

84. In its Statement of Defence, Set-off claims @odinterclaims, [Seller] put forward a quite
different story. Based on its own version of thet$a[Seller] asserts that it has not breached
the Agreement and denies its liability with resgedhe performance of the Agreement in its
entirety. [Seller] also sets out two set-off claiamgl further brings its counterclaims against
[Buyer] for infringement of [Seller]'s proprietagnd confidential technology.

85. According to [Seller] they contractually agreéegrovide [Buyer] the following distinct
and separately priced components:

a. [Seller] Pressure Sensor Integration Engineedignyices ("Engineering Services") at the
price of US $120,000;

b. Case Study at the price of US $9,600;

c. [Seller] Sensors and a license to use such semstimited applications at the price of US
$300,000. (12, Statement of Defence, Set-off Claint Counterclaims).

86. [Seller] claims that during the period of timeJune and July 2002 when [Buyer]'s
engineers were at the facilities of [Seller] in Blao participate in the Engineering Services
and Case Study, [Sellefrained them to integrate [Seller] Sensors withattechnologies”
in accordance with the Agreement. [Seller] alsena$athat [Buyer]'received significant



amount[s] of confidential and proprietary informati belonging to [Seller]"Such
information, as [Seller] claims, fsritical to [Buyer]'s ability to produce and markand its
new line of pressure transmitterd[5, Statement of Defence, Set- off Claims and
Counterclaims).

87. [Seller] asserts that in or about late JulyZ2@Be integration with the hardware and
software selected by [Buyer] was completed[Buyer]'s satisfactionIn particular, [Seller]
claims that [Buyer]'s engineers, through the irdéign process,

"had learned how to connect [Seller] Sensors toitAelware and software selected
by [Buyer] so that the hardware and software cotddnmunicate with and process
signals from [Seller] Sensdrg(16, Statement of Defence, Set-off Claims and
Counterclaims)

88. [Seller] does not dispute the fact that onlaua 1 August 2002, all [Buyer]'s engineers
left [Seller]'s facilities in Brazil and returned €hina. However, [Seller] submits that the
reason they all returned at that time was because

"they had learned what they needed to learn witipeet to the Engineering Services
and Case Study, and they were satisfied with [@sllexplanation for the likely cause
of the deviations revealed by the J8ly, 2002Report".(110, Statement of Defence,
Set-off Claims and Counterclaims)

89. [Seller] does not dispute that, after delivafyhe first batch of [Seller] Sensors in
November 2002, [Buyer] notified it of certain parftance deviations found by [Buyer].
However, [Seller] claims that in its notificatidiBuyer] also expressed its suspicion that the
transmitter flanges it used to mount these [SeBersors could be the cause of such alleged
deviations.

90. [Seller] admits that in the September 2003 Repavas concluded that some [Seller]
Sensors did not perform within the standards ofat®n set forth in the Specifications.
However, [Seller] doubts the validity of the teatsl claims that any deviations exhibited can
only be found in some [Seller] Sensors and onlyigih temperature ranges. Further, [Seller]
submits that before entering into this transactitth [Buyer], it has sold [Seller] Sensors to
"thousands of customerahd never received any complaint of similar dewiadi nor had any
customer ever claimed any problems in practicaliegons attributable to such deviations.
Therefore, [Seller] did not believe the deviatibmsnd are material.

91. As to communications between the Parties f@yer] reported defects in the second
batch of [Seller] Sensor and before [Buyer] dek¢kits notification to terminate the
Agreement, [Seller] claims that in or around Decen2003, [Buyer] sought to classify
[Seller] Sensors as low-end sensors and requeststlation in the price for the [Seller]
Sensors commensurate with lowered specificati@elldr] in response requested [Buyer] to
supply the new specifications adjusted pursuattiedowered classification. (117, Statement
of Defence, Set-off Claims and Counterclaims)

92. However, [Seller] asserts that, the new speatifins it later received from [Buyer] are
"essentially the same as those set forth in theiffagons". [Seller] claims that by
requesting [Seller] to reduce the price but to gotee the same performance of [Seller]
Sensors, [Buyer] was in fact asking for a reductibprice without reducing the technical
burdens on [Seller]'s shoulder. According to [S§llet the same time, [Buyer] also requested



[Seller] to supply [Seller] Sensors without oil aethperature compensation as a further
attempt to obtain a discounted price. (118, Stat¢miDefence, Set-off Claims and
Counterclaims)

93. [Seller] submits that it was at that time [8dlbelieved that [Buyer] was negotiating in
bad faith.

94. Based on the facts it asserts, [Seller] claims[Buyer] is not entitled to any refund of

the fees for the Engineering Services or Case $Saslgll such services were rendered to and
accepted by [Buyer] to ittomplete satisfaction'Moreover, [Seller] claims that [Buyer]
significantly benefited from such services, whinblude, but not limited to, knowledge of the
procedures for integrating [Seller] Sensors andtional equivalents thereof with hardware
and software selected by [Buyer] for the producaad marketing of a new line of pressure
transmitters.

95. In addition, [Seller] claims that [Buyer] istrentitled to any refund of the fees for [Seller]
Sensors, including the license and use there@nyprdamages or costs allegedly arising from
[Seller]'s breach of the Agreement, because:

(a) [Seller] worked diligently in its normal buss®gepractice to investigate and remedy the
deviations reported by [Buyer], all in full compiliee with Section 1l (d) of the Agreement;
(b) [Seller] offered [Buyer] fully-conforming reptament [Seller] Sensors, but [Buyer]
refused to accept them;

(c) the reported deviations are not material,

(d) [Buyer] maintains possessions of a number efl¢f Sensors; and

(e) [Buyer] is in material breach of its obligat®ounder the Agreement by misappropriating
[Seller]'s confidential and proprietary information

96. Besides the defences [Seller] sets out ab®edlef] brings counterclaims against [Buyer]
for its breach of Section 2(c), 3(a)(ii), 3 (b) a#l of the Agreement.

97. These sections or relevant parts of theseosectif the Agreement are quoted below:
"2. Definitions

c. '[Seller] Pressure Sensors License to Use' gieddir to the rights for [Buyer] to use
the [Seller]'s Pressure Sensors to integrate wsthevices and to only resell
separately the [Seller]'s sensors to attend custa@pare parts request. Under no
circumstances shall [Buyer] resell the [Seller]ensors to third parties for
integration with any other devices.

4.[Buyer] License to Use and Market products thatoiporate the [Seller] Pressure
Sensor

(i) [Buyer] has no rights to sub-contract any bktproduct development
and/or manufacturing (i.e. make & modify) to thpdrty sub-contractors
without [Seller]'s written consent, and parts ofujfgr]'s Devices that integrate
the [Seller] Sensors and/or any of [Seller]'s Teslugy are protected under
terms of confidentiality.



b. [Buyer] and its affiliates per definition itemalhave no rights of sub-licensing its
products that contain the [Seller] Pressure Serewit/or any [Seller] Technology
without [Seller]'s written consent.

14. Confidential Information

a. each party acknowledges that in the course dbpming its obligations hereunder,
it may receive information, which is confidentialdaproprietary to the other party.
Each party agrees that it shall obtain no rightause such information except in the
performance of this Agreement and that it shalldistlose such information to third
parties, without first obtaining the disclosing pas written consenilhe parties

agree that separate confidentiality agreementsldi@kexecuted if requested by either

party.

98. [Seller] contends that [Buyer] never had theugee intention to perform its obligations
under the Agreement. In fact, [Seller] alleges {Batyer] entered into the Agreement as a
tactical step to obtain access of [Seller]'s canrftchl and proprietary technology in order to
develop, manufacture and sell the pressure semgoech will directly compete with those
manufactured and sold by [Seller].

99. [Seller] claims that, based on informationtitaaned, [Buyer] had begun to manufacture
and sell devices, including a type labeled CDS-3ifebsure transmitter that incorporates
proprietary [Seller] technology.

100. [Seller] also claims that [Buyer] may haveogisovided another Chinese manufacturer
with access to [Seller]'s proprietary technologhjclh may have also allowed third parties to
manufacture and sell competing pressure transmitteorporating [Seller] proprietary
technology.

101. [Seller] analysed tests on [Buyer] Sensorscamdluded that the signal responses
exhibited by [Buyer] Sensors are identical or sabsally similar to those exhibited by
[Seller] Sensors. [Seller] claims that such idgntit substantial similarity is unlikely unless
[Buyer] Sensors incoporate [Seller]'s propriet@shinology including its software.

102. [Seller] contends that [Buyer] obtained actcegSeller]'s proprietary information.
[Seller], also, contends that [Buyer] may have regd engineered the [Seller] Sensors it had
in its possession.

103. [Seller], therefore, contends that [Buyer],usyng [Seller]'s proprietary and confidential
information to develop, manufacture and sell conmgedevices but ndlin the performance
of this Agreemeritas specified in Section 14 and by disclosing g&mkrmation to their
parties without [Seller]'s written consent, breatBection 14 of the Agreement.

104. [Seller] also contends that by virtue of Sat®(c) of the Agreement, [Buyer] is only
permitted to integrate [Seller] Sensors with itgides and sell [Seller] Sensors as separate
units to customers who require spare parts. Uridesame section, [Buyer] is also expressly
prohibited from reselling [Seller] Sensors to thpatties for integration with any other



devices. However, by manufacturing and selling senthat are essentially identical to
[Seller] Sensors, where such sensors are not ategywith [Buyer]'s devices or such sales
are not to customers who require spare parts, [Bings violated Section 2(d) of the
Agreement.

105. Furthermore, [Seller] claims that Sectiong(8fand (b) of the Agreement prohibit
[Buyer] from (a) subcontracting the development/anthanufacture of devices that
incorporate [Seller] Sensors and/ or [Seller] tedbgy without [Seller]'s written consent, and
(b) sublicensing its products that contain [Sel&ghsors and/or [Seller] technology without
[Seller]'s written consent. However, by providinthad party with access to [Seller]'s
proprietary technology so as to enable that partpanufacture sensors that are identical or
substantially similar to [Seller] Sensors, [Buykals violated Sections 3(a)(ii) and (b) of the
Agreement.

106. In addition to the defences and counterclaetg$orth above, [Seller] also submits set-
off claims against [Buyer].

107. [Seller] submits that due to the fact thaty&u still keeps possession of [Seller] Sensors
worth approximately US $40,000, in the event myraws.in [Buyer]'s favour, the award
should be set off by the amount of US $40,000.

108. [Seller] also submits that although [Selledeived US $429,600 from [Buyer] under the
Agreement, [Seller] was required to remit US $28,060that amount as an introduction fee.
Accordingly, [Seller] submits that in the event emward is in [Buyer]'s favour, any such
award should be set off by the amount of US $25,000

3. [Buyer]'s Defence to the Counterclaims

109. In its Reply to Statement of Defence, Set@&ms and Counterclaims, [Buyer]
vigorously disputes both the facts alleged andrddirought by [Seller].

110. Contrary to what [Seller] claims in paragr&dhabove, [Buyer] submits that although
separately priced, the three components mentidrezginh are indispensable components of
one single business transaction between the Parigemust be analysed as a whole,

111. In [Buyer]'s submission, the Engineering Serand Case Study are integration services
to be provided by [Seller] which requires [Sell@rjdevelop means to obtain information

from [Seller] Sensors and generate a normalizetbsigroportional to the pressure range
within the sensor rated accuracy and specificalithed can be read by [Buyer]'s devices. The
purpose of such integration services is to enatrepatibility and communication between
[Seller] Sensors and [Buyer] devices so that tlsesesors can be used on [Buyer]'s pressure
transmitters. This is, as [Buyer] explains, why Bregineering Service and Case Study are
required and necessary. (14 Reply to Statemenetdrige, Set-off Claims and

Counterclaims)

112. [Buyer] denies [Seller]' s allegations refdrte in paragraph 86 above. [Buyer] submits
that the technical information provided by [Sellddring the integration development process
are limited and most are for the purpose of engldompatibility and communication

between [Seller] Sensor and [Buyer] devices, a$ agelisage, maintenance, calibration and
testing of [Seller] Sensors.



C. Relief Sought by the Parties
1. Relief Sought byBuyer]
113. In its Statement of Claim, [Buyer] seeks frora:

a. declaratory award that by failure to providedgpas warranted in the Agreement,
[Seller] has fundamentally breached its obligatitmfBuyer] under the Agreement;

b. a declaratory award that due to [Seller]'s funelatal breach of the Agreement, the
Agreement therefore be deemed terminated;

c. an award that [Seller] be ordered to take bheldefective pressure sensors already
delivered at its own costs and repay to [Buyer]$380,000 for those defective
pressure sensors as well as the Lump Sum Licereseffé¢S $129,600;

d. an award that [Seller] be ordered to pay to Blign amount equal to the lost profit
which [Buyer] has suffered as a result of [Sekebfeach of the Agreement, or in the
alternative, an amount equal to the actual costeapeénses which [Buyer] has
incurred for the transaction, including but notitieal to insurance premium, freight,
cost of manufacturing module and advertisement, etc

e. an award that [Seller] be ordered to reimbuBss/r] for all costs and expenses
incurred by [Buyer] in connection with this arbtican, including but not limited to
legal fees, arbitration fees, etc.

114. Pursuant to Procedural Order 3, on 20 July 2[Buyer] submitted its quantification of
the abovélost profit" claim in an estimated amount of US $693,797.

2. Relief Sought bySeller
115. In its Statement of Defence, Set-off Claimd @ounterclaims, [Seller] requests that I:
a. dismiss [Buyer]'s claims, with prejudice, initrentirety;
b. set off an award, if any, in favour of [Buyerjdaagainst [Seller] in the amount of
i) approximately US $40,000, due to [Buyer]'s réitamof a number of [Seller]
Sensors; and
i) US $25,000, representing the amount remitteSmtler] as an introduction
fee;
c. enjoin [Buyer], its officers, agents, servaetsployees, attorneys, successors and
assigns, and all persons or entities acting onlbehar in concert or participation
with them or any of them from:
i) unauthorized use and disclosure of [Seller]isficential information; and

i) development, manufacture and sale of sensatsatte based upon [Seller]'s
proprietary technology;



d. direct [Buyer] to account to [Seller] for itsgbits arising from the conduct
complained of herein;

e. award damages to [Seller] in an amount to berchted at the conclusion of this
arbitration proceeding;

f. award [Seller] its costs and expenses, includ@agonable attorneys' fees, incurred
in defending against [Buyer]'s claims and in purgJiSeller]'s counterclaims, in the
event that the arbitrator determines that legad feed costs may be awarded
notwithstanding the parties' failure to reach agrest as to the arbitrator's authority to
grant such relief; and

g. award [Seller] such other and further reliefresarbitrator deems just and proper.

116. In [Seller]'s 4 September 2006 Statement Qiyarg Counterclaims, [Seller] submitted
that the damages it seeks arising from its coulaiens will depend upon whether the Sole
Arbitrator issues an injunction against [Buyer]ttheohibits [Buyer]'from using and
disclosing [Seller]'sconfidential and proprietary technologylf.such an injunction is issued,
[Seller] seeks as damages a minimum amount of U%,800, which [Seller] claims to be
"[Buyer]'s profit resulting from its use of [Sell&]confidential and proprietary technology".
In the event that | do not issue an injunction vifit said effect, [Seller] seeks a substantially
higher amount as damages from [Buyer] in the raagige of US $9.8 million. According to
[Seller], such figure reflects (a) a projectionBtiyer]'s sale revenue of the CDS-31S1
transmitter over the next ten years plus (b) tHeevaf the confidential and proprietary
technology developed by [Seller] atrdisappropriated by [Buyer]“[Seller] further seeks
punitive damages against [Buyer] in an amount tfdegermined by] me. [Seller] also
reserves its right to modify the above figures.

l1l. DISCUSSION
A. The Claim

117. The submissions in this case have been aquntgHy and technically challenging. | have
read and considered them all. | do not proposettowt each and every argument as | have
endeavoured to summarise them above and will défaltkhe crucial ones below.

118. However, despite the plethora of documentssabdnissions in this case, the claim is
essentially a simple one. [Buyer] claims that beeathe pressure sensors delivered by
[Seller] did not comply with what they contend lie tspecification therefor they are entitled to
terminate the Agreement under the provisions oiiches 25 and/or 35 of CISG and recover
the sums they have paid together with their logsrofits.

119. In respect of the claim it is important to t@amind that [Buyer] has the burden of
establishing the claim on the balance of probadslitAlthough this may seem to be a trite
observation, it is not without significance in ttiecumstances of this case. Until | engaged
the services of Dr. M..., with the consent of bpéties, | was faced with no independent
evidence whatsoever. | merely had the rival comestof both parties. | am not suggesting
that the parties are anything but expert in thrakifbut it is unusual, in a technically
challenging case, not to be provided with expeidexvwce on behalf of both parties or, at least,
invited, at an early stage, in the proceedingpfmat an expert on behalf of the Tribunal.



120. Another point to bear in mind is that the oelydence relied upon by [Buyer] in support
of its claim is the result of the various testsvtuich | have made reference above. There is no
other evidence, independent or otherwise, thataipphe claim save the result of tests, the
results of which are not agreed.

121. It was for this reason that I invited Dr Ma.express an opinion on the reliability and
validity of those very tests. If | am to find fd8{iyer] | would have to be satisfied on the
balance of probabilities that | could rely on omermre of these tests. | will now consider
each of those tests in turn;

(i) July 2002 Tests

122. These were undertaken at [Seller]'s premis8sazil. It is clear that these tests were
part of a larger activity than mere conformancérgs It does not appear to be disputed that
these tests were performed in accordance withg@slkest protocol using properly calibrated
test equipment. It is also not disputed that sofrireounits tested showed some deviation.

123. [Buyer] rel[ies] on these test results to lesdh their claim that they were entitled to
reject these goods as not being in conformity Withcontract.

124. [Seller] on the other hand contends that émsars used in these tests were general
laboratory usage samples which had been used ewbjaermitted maximum operating
conditions and that accordingly the test resulteevumreliable. [Buyer] did not positively
assert that the sensors used in this test were thidne as alleged by [Seller],

125. The witness who explained matters most clemaly Mr. C... C... He graduated in
electronic engineering from the University of SauP. He has 20 years experience in
controlling automatic systems. He has worked foyd#ars in the development of field
devices. | am quite certain that his evidence wasful and reliable. He explained why in the
July 2002 tests the sensors used were not newxplaieed that the purpose behind the first
test was to check the software and hardware iniegrao an ordinary used transmitter from
the laboratory was used for this purpose.

126. Dr. M... expressed his view in paragraph 14i®20 December 2006 report that:

'it is certainly the case that, if transducers loé type in this dispute had previously
been subjected to operating conditions outsidéeif specified maximum/minimum,
they might have sustained damage that would ledldetm being unsuitable for use in
performance tests. It would be poor practice ty i@h such samples in any formal
testing procedure although their use in generaggnation testing would be
acceptable.’

127. Accordingly, [Seller]' s evidence is supporbgdDr. M..." s opinion. His opinion, in the
light of the facts as | find them, is that the JROP2 tests were not a reliable basis on which to
establish either conformance or non-conformanck thié specification. Accordingly, any
claim to reject or claim damages based on the 20 tests fails.

(i) August 2002 Tests

128. [Seller] claims that, in the light of the cdaipts made by [Buyer], it carried out further
tests in August 2002 on a new batch of sensoisirtiportant to note that [Buyer] did not



participate in these tests and thus is unabledem®r challenge the results. [Seller] contends
that the tests were successful and the sensorsthesrelelivered to [Buyer]. [Seller] contends
that these tests were performed in accordanceitsifirotocols and the units met their
specifications

129. The evidence from [Seller] as to these tests pvovided by Mr. O.... In his witness
statement the accuracy of which he confirmed Mr. €dated that these tests were completed
by [Seller] on 15 August 2002 using brand new senskhe tests were satisfactory and were
contained in a Report ([Seller] hearing exhibit)ich was delivered to [Seller]. It is
accepted by [Buyer] that they received this Repdotchallenge to his evidence was put in
Cross examination.

130. I am inclined to accept [Seller]'s evidencéoate August 2002 tests but | cannot base
my decision solely on them given [Buyer]'s abseinam those tests. However, if they fit in
with the rest of the evidence they form part of thlevant factual background. However the
important point is that these tests do not supjBuyer]'s case and thus provide no evidence
in support thereof.

(iif) September2003Tests

131. [Buyer] claims that after receipt of a delivef sensors from [Seller] they performed a
number of tests themselves that suggested non+eoityo Discussions took place and in
September 2003 [Seller]'s engineers travelled to&and yet further tests were carried out.

132. Regrettably, the results of these tests atg imodispute. [Buyer] says that these tests
were sufficient to establish that a significantgodion of the tested products failed. [Seller],
on the other hand, relies on certain deviationsftioe test protocols. [Seller] also refer[s] to
the fact that non-[Seller] components had beewdhiced, such as flanges and o-rings.
Further, [Seller] contends that some of the tesdied upon by [Buyer] encountered quality
problems such as leaking test systems. As a refalk of this, [Seller] contends that | should
not rely upon these tests to support [Buyer]'swlas there is good reason to doubt the
reliability of such tests.

133. The evidence given at the hearing on behdti@{Seller]'s withesses was compelling.
Mr. C... C... was carefully and skillfully crossawrined by Mr. C... He had to deal with very
technical issues and it is not surprising thainaés$ the questions and the answers were not
crystal clear. This was then exacerbated by ing¢agion difficulties. However, it became
very clear that what [Seller] was contending was thhen these tests were carried out in
China they were not carried out in accordance {8#iler]'s catalogue. | accept that these
tests were carried out and arranged at [Buyemges by [Buyer]'s people using [Buyer]'s
equipment. Furthermore, [Buyer] was aware of theiant temperature. In answer to
guestions from Dr. M..., Mr. C... C... confirmedthBuyer] arranged everything including
preparing the sensors and mounting them on flaMybat this meant was that [Seller] did
not have an appropriate opportunity to inspectelséng apparatus and decide for themselves
whether they were satisfied with the testing apjpata

134. | accept Mr. C... C..."'s evidence that thesestwere not in accordance with [Seller]'s
procedures. It was not correct to base theseusstg 10C increments instead of the specified
20C increments. | accept that this had the effedbabling the deviations in respect of
temperature drift. It was also objectionable totdtze test at range 100KPa as opposed to
range zero KPa. It also seems more probable thathaiothat there was some leaking that



may have contributed to the unreliability of thés&ts (see [Seller] exhibit 9 and Mr. M...'s
evidence at pp 68/6920 October transcript).

135. Having given this matter very careful thougatcept the [Seller]'s evidence relating to
the September 2003 tests. Based on that evidendd.Ds conclusion that these tests were
unreliable to prove either conformance or non-canfince is a conclusion with which |
agree and accept.

136. In his final written post hearing submission ... takes the point that [Seller] is in
some way estopped from contesting the result afeti8eptember 2003 tests. This submission
did not appear in [Buyer]'s pleadings nor wasfiémed to at the hearing. Accordingly, |
consider it too late to raise it now. However, héamd no basis for such a submission on the
facts of this case. To say that [Seller] agreetttiese tests showed that they were in breach
of the Agreement is a travesty of the evidence.

IV. CONCLUSION
A. The Claim

137. Having considered all the evidence in thigcaseems to me clear that [Buyer] has
failed to establish that, on the balance of prdiiegs, the sensors delivered pursuant to the
agreement were defective and that accordingly [Euy&d no right to terminate the
agreement, nor had it any right to claim damaghs.dlain fact of the matter ibat [Buyer]
rel[lies] upon certain tests, the validity of whit&s not been established to my satisfaction. |
cannot leave this aspect of the case without reimgtkat it seems to me to be most
unfortunate that once [Buyer] thought they had aliguclaim they did not submit the sensors
to independent testing as would be most usuakasa of this nature. To then present their
case without any independent expert evidence amypounded the problem.

138. [Buyer]'s case is based on deviations fronciipations. A point to be emphasised is
that there is some real doubt about the specifinatpon which they seek to rely. As Dr M...
pointed out in paragraph 2.10 of his first Report;

"In this case, there appears to be an absence etaildd specification for the actual
product being supplied by [Seller] (which is a sséi-of the finished [Buyer] product
consisting of sensors, sensor board and one o€®lds) and an absence of a specific
test protocol. However, there is a specificationddSeller] product containing the
[Seller] sensor and sensor boajske [Seller] exhibit 1 tabs 5 andaf}d there is a
[Seller] test protocol for testing that product. i$hs far from an ideal situation, where
a specific product should hove a unique specificatigainst which it can be testéd.

139. In his 22nd January Report in response to ¢gisy42 page critique of his first Report
Dr M... returned to this point where he said abgaaph 2.1.12;

"There was much discussion of the validity of 18@ 20-C increments during the
hearing. | stated in my initial report that it wassatisfactory to have no specific
specification and test procedure for the equipnaent that we were left with the LD
301 brochure and the disclosed temperature test prdtasa fall-back. It should be
noted that the VBO1 brochure defines Temperature Effect over 20C stejpsilarly,

the LD301brochure "Performance Specificatibeection calls for "range starting at
zero". It is very unusual to draw specificationsnfrone document and measurement



methods from another (largely unrelated) documieat,in this case, in the absence of
a single specification and test methodology, it b@sn necessary to interpret both
documents and attempt to establish a technicalhgistent meaning.

140. The fact that there is a real doubt concerthegpecification for the sensors in dispute
makes [Buyer]'s case based on a breach of it ewea problematical. They put their case
fairly and squarely on a deviation from specifioatiFor this, they rely on tests which | have
found to be inconclusive one way or the other. €hgjthus, no evidence before me to justify
a claim for breach of any of the implied warranses out in the CISG. Yet again, the absence
of independent testing and/or evidence to consideh a claim is a major defect in [Buyer]'s
case.

141. It follows, therefore, that [Buyer]'s claimdea on Article 35 of CISG fails. Although
not strictly necessary, it might assist if | brieflave my view on the legal issues raised under
the CISG.

142. Article 35 of CISG provides as follows:

(1) The seller must deliver goods which are of the ¢gtamuality and description
required by the contract and which are containeghackaged in the manner required
by the contract.

(2) Except where the parties have agreed otherwisegdloels do not conform with the
contract unless they:

(a) are fit for the purposes for which goods of saene description would ordinarily
be used;

(b) are fit for any particular purpose expresslyiompliedly made known to the seller
at the time of the conclusion of the contract, pkeehere the circumstances show that
the buyer did not rely, or that it was unreasondiblehim to rely, on the seller's skill
and judgement;

(c) possess the qualities of goods which the ske#dsrheld out to the buyer as a
sample or model;

(d) are contained or packaged in the manner ustiasfich goods or, where there is
no such manner, in a manner adequate to presersi@estect the goods.

(3) The seller is not liable under subparagraphs (afdpof the preceding paragraph
for any lack of conformity of the goods if at thnee of the conclusion of the contract
the buyer knew or could not have been unawaredf lck of conformity.

143. If, as in this case, there is no credible eva# to support the contention that the goods
delivered by [Seller] did not comply with the quglor description required by the contract,
the claim, based on a breach of express termsreéagnt, has to fail.

144. Having concluded that, there is no evidencifiport the claim based on Article 35(1)
that the goods did not match their contractual irequent, the enquiry then proceeds to
consider whether the implied warranties as to isner purpose set out in Article 35(2) of
CISG have been breached. Here, too, [Buyer] hasldgm because even if they had satisfied
me that the goods had the defects about whichdbeaplain the defects themselves are minor
and could be easily avoided by an end user. Itdvas noted that there is considerable case
law on this topic to the effect that flawless goads not required unless specifically catered
for. Various cases were cited to me under the GUsiSprudence which illustrates this
principle. In one case a catalogue was printed atlentire line out of place but the court



held that this did not decrease the value of tivgqu catalogues nor affect the legibility of
the text.

145. Whether [Buyer] can rely on CISG Article 44éD)to avoid the contract depends on
whether the so-claimed defects actually constiwfitndamental breach of the contract. The
concept of fundamental breach in Article 25 hasbearowly construed under the CISG. A
breach must concern the essential content of thigast in order for it to be considered
fundamental. I=CF S.Av. Adriafil Commerciale S.r.1., BGE 4C.105/2000, S&pt2000,
(Switz)[1] it was held that the breach must concern the &ateantent of the contract and it
must lead td'serious consequences to the economic’gmaisued by the parties. The burden
remains on the buyer to prove that due to the nofiocmity, the goods provided were
("substantially"below what was stipulated in the contract. (SeeBG3HZ Jilll ZR51/95,

the "blue cobalt" cas&] where the buyer was unable to demonstrate thast
"substantially deprived of what it was entitled to expect untter contract.)

146. In this case temperature effect is a mindiofaaf all the contributing factors to the error
rate of a pressure transmitter. | accept Mr. C..:Svidence that deviations in temperature
effect have an imperceptible effect on the totedrerate of a pressure transmitter. Further, it
should be noted that it is not alleged that [SEHiesensors failed to meet their accuracy rating.
| was also impressed by the evidence that theedleffect of temperature drift could have
been avoided quite easily by [Buyer] and its eretsipy avoiding measurement of process
fluids i.e. the liquid gases or vapours that ageghbject of measurement at extreme
temperatures. Thus, the deviation from specificati@aimed by [Buyer] has neither
"substantially deprived what [Buyer] was entitled to expect unithe contract, nor led to
"serious consequences to the economic"guaisued by [Buyer]. | am satisfied that no
fundamental breach has been established in thés cas

B. The Counterclaim

147. Itis alleged by [Seller] that [Buyer] copiksl source codes which was a breach of the
confidentiality provisions of the agreement.

148. At the outset, however, | have to deal wittaesgument raised by Mr. C... at the
commencement of the hearing in London. Because fmoties wished to protect their
confidential information during the course of thrbitration, there was much discussion pre-
hearing on this topic. When the hearing commenkkdC... handed in an undated letter
addressed to me and entitl@dinouncement on [Seller]'s serious violation of dhleitration
procedure’ Mr. C... pointed out that when on 10 August 28@6roduced documents to
[Seller]'s Counsel the package contained a contiialéy warning which stated,

‘The documentgl233 pagesgontained in this package are highly confidentiadlér
privileged. The documents are intended to be readewitially by only the legal
Counsels of [Seller]... for the sole purpose ofidbion proceedings pending with the
Arbitration Institute of the Stockholm Chamber ain@nence between [Buyer] ... and
[Seller]... If the reader of the documents in theckage is not the intended recipient,
you are hereby notified that any review, disseniimabr copying of the documents in
this package or the information contained hereiprishibited.

149. Mr. C... then stated that in his communicatbf®4 August 2006 he had stated:



‘The produced materials shall be handled by therSels of [Seller] subject to the
protection of the Stipulated Protective Order. Nitthatanding the above, it is hereby
specifically brought to the attention of the Couasd [Seller] that the documents
numbered froni176to 1233are highly confidential materials on source code
('source code materialsThe Counsels of [Seller] are hereby required NOT to
disseminate, transfer or disclose in any form ssmiwrce code materials to the
employees, officer,) or directors of [Seller] witligrior written consent from
[Buyer].'

150. Mr. C... submitted that it had been the intenof [Buyer] that their source code
materials would be limited to review by [Selletggal team and would not be shown to
[Seller] staff. He stated that it had been thentite that the source codes would be
exchanged simultaneously.

151. [Seller]'s counsel wrote on 16 August 2006@lag that it was necessary for [Seller]'s
staff to review and analyse [Buyer]'s source codéenml. Mr. C... responded to this on 18
August 2006 when he stated as follows:

'Fifth, as to the source code, [Buyer] has clearhnveyed its concern about
protecting its core technology and that the currprdtective order may not be
sufficient to protect [Buyer] rightful interestseMertheless, to demonstrate [Buyer]'s
utmost good faith and to facilitate the procesthefproceeding, we have offered as a
bottom-line compromise that identified [Seller]fétmay be allowed to review the
source code but shall be strictly forbidden fronplédtating and/or disseminating any
portion of the source code. Since external unrelaehnician experts are not subject
to this special restriction except for the gengradtection offered under the
Protective Order, we trust that [Seller] is withetlability to prosecute its counterclaim
if it does have any casésic)

152. In a further communication on 23 August 206, C... wrote:

'We reiterate our request that the source code ipiex’by [Buyer] may only be
reviewed but cannot be copied or disseminatedherotvay even if the intended
recipients have signed the agreement to abide éytbtective Order(sic)

153. Mr. C... then went on to make the point tisaler]'s Exhibit 27 entitlecbource Code
Comparisordated 27 September 2006 prepared by Mr. M... Nated'this confidential

report uses a copy of PDF file from [Buyer] as béise with superimposed [Seller]

equivalent files. He went on to complain about this because he prdguced documents in
paper form and neither he nor [Buyer] ever proviflyer]'s source code to [Seller]'s
counsel in PDF form. Accordingly, he alleged tHayer]'s source code had been reproduced
in e-format and disseminated to [Seller]'s stathaut notification to [Buyer] nor their

consent.

154. All this lead to his statement in the lettet(the violation ... brings the danger and
possibility that [Seller] may have fraudulently resd its source code to mimic those of

[Buyer] in support of its counterclaimThis letter ended with an allegation that [Sélkad
broken the agreed procedure and injured [Buyetgul rights and interests and all their
rights were reserved and on that basis only dig &teend the hearing.



155. Mr. C... raised this matter orally before meages 3-6 of the transcript for 18 October
2006. He contended that what had occurred wasazlhi& the Confidentiality Agreement
and he also stated tHatmakes things blurred, because we cannot knoethén they copy us
or we copy therhl responded to this by saying that we would haweait and see how the
evidence went and | added:

... iIf you think they have broken the terms of@oafidentiality Agreement, then you
have certain rights under that Agreement. If yaakthhat something unfair has
happened, "you can bring it to my attention in doarse, and we will see whether it
has any impact on the way the case is handleched¢nd of the day, | have to deal
with the evidence and decide whether the sensaesiwaccordance with the
contract, and; if not, what the consequence is disduss, and look at their
counterclaim, so why don't we get on with it now?'

156. At page 85 of the transcript Mr. S... respahideMr. C...'s allegations. He told me that
only three people at [Seller] had seen the [Buyequrce code and all of them were present
at the hearing, namely Messrs. C... C..., B...MndM.... Mr. S... then pointed out that there
had been no dissemination of the source codectrfdaver than the number of people who
had signed the Confidentiality Agreement had seand all of these individuals had signed
the Confidentiality Agreement. | then asked whetflerO... had seen the [Seller]'s exhibit
and was told that he had seen it but just at theimg and it had not be provided to him
previously. He further went on to say that Mr. M\.... had not seen it or participated in
dealing with the source code. He explained, asaldedone to Mr. C... at an earlier stage in
the proceedings that he had to deliver the documodmis client in Brazil so that necessarily
this involved some copying and it was sent by P&Rhat it could not be altered and was
password protected and thus could not be manigllatsked specifically where the PDF e-
mail that attaches the PDF files was and it wadicoad that it had been destroyed. Mr. S...
responded that these allegations were extremalyusty. | ended this discussion by
addressing Mr. C... and making it clear to him tietould either respond to what Mr. S...
had said'or you can ask these gentlemen questions ondhis twhen the time come®ir.

C... repliedOK, in cross-examination®P'replied'lf you wish, of course, yeddr. C... replied
'OK, thank you.'

157. It was, therefore, with some surprise thatwie [Seller]'s withesses gave evidence it
was never specifically suggested to any of therhttiey had deliberately changed their
source codes to make it look as if [Buyer] had edgheirs. This, of course, would have been
a very serious allegation indeed and one that shwaNve been put specifically. | accept, of
course, that Mr. C... may not be as used to thexemmlaw procedures as Mr. S... or myself,
but the fact remains that he was specifically edito put these serious allegations to the
[Seller]'s withesses in cross-examination and Hdendt do so until instructed to do so by me.
In order to make sure that | was not being unfaivit. C... 1 wrote to him asking for
references in the transcript where he put this genpous allegation to [Buyer]'s witnesses.
On 12th March Mr. C... kindly replied by referringe to the transcript at day 4 pp 139-146.
At page 140 | specifically asked Mr. C... whethexas his client's case that [Seller] had
altered their source code after seeing [Buyerlsamcode. He replied with typical frankness
"I cannot say for sure yes or nd.asked him whether he thought it a possibility &ed

replied affirmatively. | then invited him to putdhmatter specifically to Mr. M... M... His
guestions then became a little confused so | idvite M... to put the question for him. Dr.
M... said;



"Mr. M... M..., | believe there is a suggestion thaving received a copy of [Buyer]'s
code for CPU A, [Seller] has subsequently made scimeges to its own code in
order that it might illustrate bigger similaritidsetween the two. Are you are aware if
any such changes have been made?"

Answer: 'No, | have never done that, not this one."

158. | have seen and heard the [Seller]'s withemsg$ have formed a favourable impression
of their reliability and honesty. | do not for om®ment accept the allegation that anyone on
the [Seller]'s side copied the [Buyer]'s sourceecimdsuch a way as to make it look as if
[Buyer] had copied [Seller]'s source code. It iswithout significance that [Seller] launched
their counterclaim long before the source code pvaduced. Accordingly, | unhesitatingly
reject this allegation. If Mr. C... thinks that théhas been a breach of the Confidentiality
Agreement, then he has the right on behalf of [Blugetake such steps in relation thereto as
he thinks appropriate. There can be no questionlioly that any of [Seller]' s evidence
should be ruled inadmissible as suggested by Mr. C.

159. I now turn to the substance of the compla[&sller]'s case, as supported by its
witnesses, is that the similarities between thesauarce codes show conclusively that
[Buyer] directly copied [Seller]'s source codesuyBr], however, contends that it
independently developed its own source codes atdatty similarities between the two are
mere coincidence or result from the common usedés provided by Texas Instruments.

160. | have of course looked at the similarities/\aarefully and to a layman it seems quite
obvious that there are substantial similaritieswkelger, having no experience of developing a
source code | thought it essential to invite Dr.b.express an opinion whether, given his
considerable experience, there is any scope fanttidvement of chance or coincidence. He
expressed the view quite clearly that there wagn®hat view also has the effect of
supporting the evidence given to the same effe¢chbySeller]'s withesses, particularly Mr.
M... M...

161. It should be noted that there are not justasrie/o similarities in relation to the source
codes. Dr. M... expressed his expert view thatkthesre no less than ten. In order to make
good the point | can do no better than set outetevant parts of his 20 December 2006
report:

"In its Post-Hearing Memorandum, [Seller] pointstem areas of similarity. These are
analysed individually below:

1. Software structure and modularisation: In myrogin the similarities in structure
are unlikely to be the result of a coincidence @menon use of Texas Instruments
code.

2. Filenames are the same: In my opinion the similsitn file names are unlikely to
be result of a coincidence or common use of Tengtsuiments code.

3.Use of 'SMR' in name: In my opinion the similagtage unlikely to be the result of
a coincidence or common use of Texas Instrumeqis. co

4. Register Definitions: In my opinion the similargien this code usage and structure
are unlikely to be the result of a coincidence @menon use of Texas Instruments
code.

5. Designation of odd and even addresses: In my opjmidile it is possible that
different software engineers might use '0' ordedénote odd and even in a personal



naming convention, it is by no means obvious otagethat they would do so.

6. Commenting changed code: In my opinion the commngpatiit of changed code in
this way is a strong indication that the code cdrmen a common source and cannot
be explained by coincidence. If writing new, unigade, a software engineer would
have no reason for including the two commentedioes.

7. Short-circuit reading value: In my opinion the danities are unlikely to be the
result of a coincidence or common use of Texasum&nts code.

8. Constant value and comment: In my opinion the anitigs are unlikely to be the
result of a coincidence or common use of Texasum&nts code.

9. Duplicated typographical error: In my opinion therglarities are unlikely to be the
result of a coincidence or common use of Texasum&nts code.

10. Reference to odd, unused variable: In my opitie similarities are unlikely to be
the result of a coincidence or common use of Tlxssuments code.

162. There is also an allegation that there ardagitres in sensor board design, Dr M...
reviewed the schematic diagram disclosed by bottiegathe reported similarities produced
by [Seller] and testimony of both parties at théi&kation Hearing and subsequent
submissions.

163. [Seller]'s case is that the sensor board dpeel by [Buyer] substantially copied its
sensor board design. [Buyer]'s response is thasiamjarities are either coincidental or based
on publicly available information such as from cament suppliers.

164. Again | can do no better than quoting fromMDr.'s 20 December 2006 Report.

"To an experienced electronics engineer, it casden from the two schematics that
the two designs are virtually identical in manypests. For example, there are
significant similarities in areas including:

1. EEPROM type and usage

2. Use of transistor-based temperature sensing odeth

3. Capacitance conversion using frequency and &wigcbetween high and low
capacitance measurement

4. Signal transfer using pulse transformer and aaipge coupling

5. Signal isolation and sensor signals from trarigmi

6. Primary Power Supply method and device pin-out

7. Secondary Power Supply method

8. Sensor Signal Interface

In my opinion, it is very unlikely that such similees could be the result of
coincidence or the adoption of publicly availabtdormation. In most of the areas
discussed above there are a number of differengdegpproaches open to a designer
with a clean sheet of paper, so the appearancdesftical design approaches in all of
these areas by way of coincidence is highly unjiKel

165. In relation also to the sensor board the emid®f [Seller]'s witnesses is supported by Dr
M...'s report.

166. | note of course the strong denial by the [Bily witnesses. However, when forced to
choose between the evidence of the [Seller]'s w#e® and the evidence of the [Buyer]'s
witnesses | unhesitatingly prefer the [Seller]'tn@sses. In coming to this conclusion | have



taken into account that both sides' witnesses gawmkence through interpreters and that the
subject matter of interpretation was complex arallehging for both interpreters.
Nevertheless, | believe the [Seller]'s witnessessglevidence on technical issues was
supported in part by Dr M..."'s two reports and las & completely independent expert with
no previous relationship with either party or witlyself.

167. One incident referred to in the evidence givgthe [Seller]'s witnesses had the ring of
truth about it and is not without significance givbe allegations contained in this case. At
the end of July 2002, Mr. M... of [Buyer] was ing&il working with the [Seller]'s engineers,
including Mr. M... M... Mr. M... ... told me (seage 63 of transcript on 21 October 2006)
that there was an instance when there was someuttiffwith the communication between
CPU A and CPU B and he had to use the emulatoe-oug in real time. It was then that he
realised that his laptop did not have enough speedh this de-bug on-line. Accordingly, he
had to use Mr. M...'s laptop to run the de-bug bsedis laptop only ran at a speed of 130
megahertz, whereas Mr. M...'s was running at somgih the region of 600 megahertz.
There then followed a lot of technical evidencegwhihis procedure. | attempted to clarify
matters. Mr. M... M... confirmed that he was in ane room with Mr. M... when this
transfer took place and he confirmed that he wais Mir. M... and Mr. W.... After the
download took place, the problem was detected tands fixed. | then asked Mr. M... M...
what happened when the de-bugging process finistedepliedYou know, when we
finished, knowing it was proprietary software, wsetjasked Mr. M... 'Oh, let us wipe this out'
and then he just saigyes’,| then asked whether he wiped it out there in fifritir. M... M...,
who replied that he did not see that because atitha'we were working in partnership with
all trust in each othetl then asked whether Mr. M... M... had let Mr..Mjo away with his
laptop containing the information which had begoutted and Mr. M... M... repliet'es,
probably it was there in his laptop, it had remalna his laptop.When asked whether he
had ever confirmed that it had been deleted hetsaidas not concerned about that at that
time and unfortunately did not check afterwardsde whether it had in fact been deleted,
Whatever one makes of this incident, it was obJipas opportunity, rather freely offered,
for [Buyer] to receive and keep certain confiddntiformation which belonged to [Seller]. |
think this incident may add some support to thél¢gés claim, but in the main | am forced to
decide this case on the basis of the similarities.

168. In this case it would stretch incredulity faoto conclude that all the similarities were
the result of chance. | therefore conclude thayfBldid copy [Seller]'s confidential
information and that this was a breach of the ages# entitling [Seller] to relief.

C. Loss to [Seller] as a result of misuse of congatial information

169. [Seller] claims injunctive relief and damagésmjunctive relief is denied then [Seller]
claims very substantial damages.

170. However, the damages issue is not as cleasd&eller] would have it. In this case, |
am dealing with technology, which we all know itaat-developing subject. | believe that the
first question that | must pose is whether, withinet unauthorised use of [Seller]'s
proprietary information, [Buyer] would have devetalthe necessary information itself over
a period of time.

171. 1 think it highly likely that [Buyer] would e developed the necessary technical
answers to the problems given a reasonable amétime | think that Mr. M... and Mr. C...



in particular were extremely able and skilled arauld have, so to speak, cracked the code in
any event.

172. So what [Buyer] got by reason of the misuseoofidential information was a head-start
or a springboard. The question is how long dorikhi would have taken [Buyer] to develop
this technology. From what | have learned about tinchnology during the course of this
interesting and challenging case | cannot belibaé [Buyer]'s technical people would have
taken any more than 24 months to develop the nagetechnology. The period of time,
namely 10 years, posited by [Seller], upon whiahrthounterclaim is based is both
extravagant and unrealistic.

173. In those circumstances | must limit the darsdagehat 24 month period. It would not be
a correct exercise of my discretion to grant aanofion because that 24 month period has
long since passed. Having considered all the fafasis case | think it fair to take only 24
months period commencing from 1 January 2004.

174. The appropriate enquiry is -- what profitsén@Buyer] earned during that 24 month
period? | have some sympathy with [Seller] on dagsdzecause | doubt whether full
disclosure has been made but | have to do thd bastusing the material placed before me.
[Seller] elected to proceed despite its misgiviaggproduction. | cannot believe any useful
purpose would be served by putting off the damaggse and requiring [Buyer] to produce
any further documentation which goes to damages.say, | must do the best on the
information before me.

V. DAMAGES

175. [Buyer] has produced some documents whicltateithat between 6 April 2004 and 19
July 2006 sales via [Buyer] of its CDS 151 transanitotalled $911,000. On 13 July 2006 |
made Procedural Order No 3 in which | directed [&ry

'within 14 days of today, the [Buyer] shall produce all itsdices relating to all of its
sales of the CD$51transmitter suitably redacted to exclude the naofats
customers. Unless the [Buyer] also produces itsidwnts showing that such invoices
were not paid it will be assumed that all invoigesre duly paid on or about their due
dates. The [Buyer] is also permitted to produce daguments upon which it wishes
to rely showing the costs and expenses incurr@biaining the gross sales being the
sum total of the invoices produced hereunder.’

176. In response to this Order, [Buyer] produceddbcuments that are now contained in
[Seller]'s Hearing Exhibit 35. At no stage prioraioduring the hearing did [Buyer] produce
any documents showing the costs and expensesédcurobtaining the gross sales the sum
total of the invoices produced. Procedural Ordeo@d not be clearer. Furthermore, it was
preceded by a teleconference in which | made #tafyclear to Mr. C... that he was at liberty
to produce the cost of sales documents but thiag did not, | would, if | had to consider
damages on the Counterclaim, work on the gross Atithe hearing, Mr. C... attempted to
resile from this approach but I am absolutely glead my recollection accords with that of
[Seller]'s attorneys who were present on the sateednference, that | made the above
position perfectly clear to Mr. C... and that hityfuinderstood the situation.

177. 1 should add that throughout this case thdymtion of documents has been a difficult
and sensitive issue. | well recognise the divergaiapproach between the US and UK



common law system, on the one hand, and the emildpproach adopted by China, on the
other. | have tried very hard to steer a fair ceurstween these two systems. That is why |
suggested the adoption of the IBA Rules on theigaki Evidence in International
Commercial Arbitration which attempt to bridge #wdremes and arrive at a set of rules that
incorporate different approaches to this subjeexplained all this to Mr. C... during the
course of several teleconferences and some e-fh@sposition in this case is stark. Unless
[Buyer] produces the sales documents there woultbbeay for [Seller] to be able to
guantify their losses. | permitted redaction oftonger names so confidentiality could not
have been a major problem. It is not enough foyfBto say that [Seller] has to prove their
case. In international commercial disputes of tiaire some form of discovery is necessary
in order to achieve justice between the partigs. particularly important in cases such as this
where it is alleged, and | have found, that onéydaais derived a benefit from the misuse of
another party's confidential and proprietary infation.

178. Accordingly, given the level of discovery mg case | can do no better than rely on the
documents actually produced by [Buyer]. Howevegr¢hwas evidence before me from the
[Buyer]'s witness, Mr. C... that [Buyer]'s firsisanay have been in late 2003 whereas in fact
the first invoice is dated 6 April 2004. Furthermpletters in June 2003 and February 2004
were produced (Exhibit RH1 and RH2) in which custesnwere complimenting [Buyer] on
their CDS3I51. These documents indicate an eavdikss date than any document contained
in [Seller] Exhibit 35.

179. 1 doubt very much that [Buyer] has made adidtovery of the documents to show the
total sales of this CDS transmitter. | was not mimepressed with [Buyer]'s explanation for
the earlier documents, namely that they were bdekidar some promotional purpose.

180. There is no scientific way to assess damamgeases of this nature. It is even more
difficult in this case because of the paucity anceliability of the discovery provided by
[Buyerl].

181. I am quite satisfied on the evidence | hawadhand seen that it is highly likely that
more sales took place than are admitted by [Buyoyever, | think | have to look at the
period from April 2004 when | see that document@ésbegan to take place. Having a

suspicion is not enough. | have to base this Awarduch evidence as to quantum that |
have.

182. The quantification of [Seller]'s counterclanmecessarily depends on [Seller]'s Exhibit 35
which comprises the invoices produced by [Buyehede they total at US $911,000)
however, these invoices contain VAT at 17% andrikh am entitled to assume and do
assume that [Buyer] would only receive the nehat figure. Thus, the US $911,000 figure
has to be reduced by 17% making it US $756,130y¢Blappears to have declined my
invitation to let me know whether any of the saesout in Exhibit 35 are irrelevant for my
purposes. [Buyer] cannot have it both ways. Theseldeclined to be of much assistance on
the damages issue and they thus cannot be heaodnaain if | work on the only evidence |
have on this issue.

183. | have already held that | do not accept 8&di¢r]'s approach to quantification of their
counterclaim which leads to a claim of approximaté $9,000,000. As stated above, |
intend to take only a 24 month period which willfo@m the beginning of 2004 to the end of
2005. One approach may be to take the 2004 and <4005 figures from Ex 35. They appear
to comprise approximately 83% of the total. Howe2€05 was the only full year for which |



have figures. The figures for 2004 only cover ad¢hth period and 2006 only a 7 month
period. It seems to me that a fairer way of lookamghis matter is to take the total sales
disclosed by Ex 35 and work out a monthly averagkthen multiply that by 24 months.
$756,130 divided by 28 = $27,004 x 24 = US $648,111

184. The parties have agreed that | add intereangrdamages awarded. [Seller] wrote to me
suggesting that | apply the New York Civil Practiaevs and Rules which sets 9% per
annum. Mr. C... contested [Seller]'s proposal anthter-proposed the rate applied by the
Chinese Courts, namely 7.56% per annum. | propms&drcise my discretion in a broad
brush manner by taking the rate of 6% from 1 Jan2@66 until payment to be compounded
twice yearly.

VI. COSTS

185. Both sides sought the costs of the arbitrabgether with their legal and other costs
pursuant to the SCC Rules which govern this artiona

186. [Buyer]'s total claim for legal costs is US2ED0. [Seller]'s total claim for legal costs is
US $442,769.

187. It seems to me to have been accepted by thiegpthat costs should follow the event.
[Seller] was clearly the prevailing party as theyehted [Buyer]'s claim and have had a
measure of success on their counterclaim althooghing like as much as they had claimed.

188. Accordingly, | will order [Buyer] to pay [Sell]'s costs of this arbitration.

189. The basic costs of the arbitration are sttéogivard. The problem lies in the huge
disparity between the parties legal costs. [Buyenje $32,500 and [Seller]'s are US
$442,769. Mr. C... tells me that he has charged fixed lump sum basis which is normal in
China and [Seller's counsel] have charged on anyhmte basis which is normal in USA and
UK.

190. Let me make clear that | accept that bothsdidere charged their clients the sums
claimed. The question | have to ask myself is vighéthe proper sum to be awarded to
[Seller], in respect of their legal costs, in tipedal circumstances of this case.

191. It seems to me that | should have regardadatiowing factors in the exercise of my
discretion on costs:

(a) the parties agreed on a SCC arbitration wheretbitration costs are base[d] on
the sums in dispute;

(b) the quantification of the counterclaim turned to be highly extravagant;

(c) the amount awarded on the counterclaim is nbstntially more than the legal
costs claimed;

(d) at first blush there must be something wrongnvi takes half a million dollars in
legal costs to recover a sum less than a millidladoand defeat a relatively
straightforward claim;

(e) the costs in this case were exacerbated hguliies in production which were
mainly caused by [Buyer];

(f) the parties have widely differing expectatioatating to costs;

(9) I have found that [Buyer] did act in breacltlué Agreement by deliberately



misusing [Seller]' s confidential information, bétex by it and denied it throughout;
(h) An award of costs should not be used to puttistpayer but only to make
reasonable re-imbursement to the successful party.

192. | have some sympathy with Mr. C...'s submissio costs where he refers to the
disparity and continued)Ve therefore believe that the legal fees of thédGes
unreasonable and pray for your discretion in thegard. We believe it shall be the core
interests of international arbitration to prevetgelf from becoming another version of
expensive and consuming litigatiagsic) Having given the matter careful thoughttept
Mr. C..." s submission that [Seller]'s legal cadteuld be reduced.

193. It seems to me that justice will be achievethis case if | order [Buyer] to pay [Seller]
US $250,000 only in respect of [Seller]'s legalts@nd expenses.

194. The SCC has fixed and determined the codtiArbitration as follows;

i.  Arbitrator's Fee [...]

ii. Arbitrator's Expenses [...]

iii. M..'sFee]...]

iv. SCC Administrative Fee [...]

195. [Seller] incurred the following expenses ispect of this arbitration apart from legal
fees, namely;

i. Deposits paid to SCC US $32,076
il. Transcription Service Fees 6,282
iii.  Travel Expenses for Counsel 8,671
iv. Interpreter's Fee 1,731
V. Photocopying Charges 6,952
vi. Long Distance Telephone Charges 824

vii.  Courier/Mail Charges 1,384
viii. Computerized Legal Research F 146

ix.  Travel Expenses for Witnesses 17,067
Total US $75,133

196. Accordingly, it seems appropriate to ordenj@iito pay [Seller] the additional sum of
US $75,133 in respect of the costs of the arbiraith addition to paying [Seller] US
$250,000 in respect of [Seller]'s legal costs.

VII. CONCLUSION

197. I, Neil Kaplan CBE QC, sole arbitrator, haviegd all the material placed before me
and heard all the evidence and submissions atréhiénearing heard in Londaro HEREBY
AWARD, ORDER AND DIRECTas follows;

(1) [Buyer]'s claims for monetary and declaratalyef are dismissed;
(2) [Buyer] shall pay [Seller] the sum of US $64B11in full and final settlement of all
[Seller]'s counterclaims such sum to include irdeed the rate of 6% per annum from



1 January 2006 until payment to be compounded tyaeely;

(3) [Seller]'s claim for injunctive relief is demig

(4) [Buyer] shall pay [Seller] US $250,000 in respef [Seller]'s legal costs;

(5) [Buyer] shall pay [Seller] US $75,133 in respefthe costs of this arbitration
incurred by [Seller] in this arbitration proceedng

198. 1 would like to express my thanks to counseboth sides for their assistance and
courtesy throughout this arbitration. My thankaie to the witnesses who travelled a long
distance in order to assist me by giving evidendhis arbitration.

DATED THIS 5" DAY OF APRIL 2007- Stockholm, Sweden

SIGNED

Neil Kaplan CBE QC, Sole Arbitrator

FOOTNOTES

1. Switzerland 15 September 2000 Supreme CourtlPBZ2000] (FCF S.A. v. Adriafil
Commerciale S.r.l. [translation available] [Cite as
<http://cisgw3.law.pace.edu/cases/000915s1 *jtml

2. See BGHZ VIII ZR 51/95, Apr. 3, 1996, (F.R.Gyailable at
<http://cisgw3.law.pace.edu/cases/960403gl Aifkthown as "blue cobalt" case as well as
the cases cited by [Seller].




