Russian Federation arbitral proceeding 98/1998 of 24 November 1998
Trandation [*] by Serge Lapine [**]
1. SUMMARY OF RULING

1.1 Existence in the arbitration clause of the indarabn the friendly settlement of the
dispute before its submission to the Internati@@nmercial Court of Arbitration at the
Chamber of Commerce and Industry of the Russiaeragidn (hereinafter the Tribunal) does
not deprive the Claimant [seller] of the right tanlg suit if the Respondent [buyer] tries to
avoid such friendly settlement.

1.2 The Convention on Contracts for the Internatidele of Goods 1980 (hereinafter
Vienna Convention 1980) is considered to be appléca the case since the parties’ places of
business are located in Contracting States th&®amges to this Convention. Pursuant to
Article 166(1) of the Fundamentals of Civil Lawtbe USSR 1991 (hereinafter FCL 1991),
German law is considered to be applicable as siabgithw being the law of the seller.

1.3 Capacity of a legal person is to be determineceutite law of the country where it is
established. Accordingly, the law of this countgtermines the limits of power which a legal
person can delegate to its employees or other p&rso

1.4 Empowering the representative to bring the clamiehalf of a legal person,
including the right to sign the brief, does not méae transfer of the rights and obligations
under the contract to a third person and accordidgés not require the consent of the other
party to the contract when this contract prohibitsh transfer without such consent.

1.5 A party is not relieved from the responsibilitychese of the circumstance about
which it knew or ought to have known at the timecofclusion of the contract and where it
did not make any effort to avoid or overcome thiswemstance.

1.6 Having violated the principle of good faith ine@nbational trade, the [buyer] made
himself responsible for the consequences of tlukation.

1.7 A legal person bears responsibility for its empley actions which lead to non-
fulfilment or inappropriate fulfilment of obligatics.

1.8 In the absence of proof of the officials' relevaminpetence, the avoidance of contract
is considered to be unaccomplished. Accordinglg,sainctions provided by the contract for
the case of its avoidance cannot apply.

1.9 Since the [buyer] delayed the payment, he is yotpdhe [seller] the fine fixed in the
contract for such cases.

2. PLEADINGS

The suit was brought by a German company [seltgjrest a Russian company [buyer]
because of the latter's refusal to make paymergnthe contract signed by the parties on 28
March 1997 which provided for payment in instalnsefior the equipment.



On 3 April 1997, the [buyer] notified the [sell¢hlat he would not be able to pay the first
instalment provided by the contract in time becafsgrcumstances beyond [buyer]'s control
as he needed a special licence of Central BantkeoRussian Federation but would not be
able to get it in time. That is why [buyer] askéither to postpone the date of the first
instalment to 1 July 1997 or to conclude a contodclelivery to the [seller] of goods
produced by the [buyer].

Later on, by the letters of 11 and 17 April 19%& fbuyer] reaffirmed the existencefofce
majeure and, referring to Article 9 of the contract, daglwith such circumstances, asked the
[seller] to communicate his decision.

By letters of 15 and 28 April 1997, the [sellerpposed to the [buyer] a new schedule of
payments and declared that he could not consigedstiler]'s difficulties aforce majeure.
[Translator's note: this is a typing error; thesitis, of course, to state that [seller] would not
consider [buyer]'s difficulties a case of ¢e majeure.]

By the letter of 7 May 1997, the [buyer] declinée {seller]'s proposals for a new schedule of
payments and declared that he considered thisamrdancelled since the circumstances of
force majeure had lasted for more than a month.

In response to this declaration, the [seller] sernihe [buyer] his claim of 8 May 1997
requiring the [buyer] to pay the fine of 10% of #hem of the contract fixed in its Article 11

for cases of its cancellation as he did not comgiue circumstances invoked by the [buyer] as
force majeure and they were not part of the circumstances listektticle 9 of the contract.

As the [buyer] declined the claim by the letted&fMay 1997, the [seller] seized the Tribunal
with the claim to exact the fine.

The [buyer] produced a testimonial where he as&edject the claim alleging that the
[seller]'s brief was signed by an inappropriatesparand because the [seller] transferred the
right to claim exaction of the fine to a third pemswithout the [buyer]'s consent in violation
of Article 11 of the contract.

At the hearing of the Tribunal, the [buyer]'s reymetative added to the objections contained
in the testimonial reference to the fact that pesseith whom the [seller] had correspondence
were not empowered by the [buyer] either to chahgeconditions of the contract, or to avoid
it, or to settle disputes. In [buyer]'s opiniorg {iseller] did not follow the procedure of

friendly settlement provided by the contract befori@ging the suit before the Tribunal and,
accordingly, the [seller] has no right to bring Isstiit. The [seller]'s representative did not
agree with the [buyer]'s arguments and asked tsfgdihe claim.

3. AWARD
The Tribunal's finding contained the following maiaints:

3.1 The arbitration clause contained in Article 1Gle# above mentioned contract
provided for settlement of disputes arising betwenparties in the International
Commercial Court of Arbitration at the Chamber @in@nerce and Industry of the Russian
Federation. Accordingly, the Tribunal is competentear the present case.



Because of the circumstances cited below, the fiay@rguments that the [seller] has no
right to bring the claim cannot be taken into actou

3.2 Considering the issue on applicable law, the Thradtwook the following position. At
the time of conclusion of the contract betweengasgies, Russia and Germany were
Contracting Parties to the Vienna Convention 128tder Article 1(1)(a) of this Convention
the relations between the parties are guided hyratgisions. Under Article 7(2) of the
Vienna Convention 1980, in determination of the &pplicable to questions not expressly
settled in it which cannot be settled in conformitiyh the general principles on which the
Convention is based, the Tribunal referred to dlmbmf law rule of Article 166(1)(1) of
FCL 1991. This rule provides for application of lafivthe country where the seller is
established. Since the [seller] is establishedemtny, German law must apply.

3.3 The [buyer]'s arguments that the [seller]'s brwaé signed by an inappropriate person
and that the [seller] transferred the right torol@&xaction of the fine to a third person without
the [buyer]'s consent in violation of Article 11tble contract cannot be taken into account.
First of all, the file contains the [seller]'s pyoaf 27 February 1998 giving the person who
signed the [seller]'s brief the right to bring breféhe Tribunal the suit against the [buyer] with
the right to sign the brief. Second, Article 11lpkots "transfer to third persons or companies
of the rights and obligations stipulated in thespra contract without the written consent of
both of the parties.” In the present case, theeveetransfer of rights or obligationader
the present contract. The [seller] gave the proxy of 11 August 1998wittie right to represent
the [seller]'s interests in the present case bef@dribunal to the person who signed the
brief and to another person.

3.4 The Tribunal notes that the [buyer] did not subemtdence of existence of
circumstances relieving him from the responsibilitiy non-execution of his obligations
which fulfilled the requirements of Article 9 ofd@lContract entitledForce majeure”. Under
this Article, the party can be relieved from thepensibility only in case of certain
circumstances "arising after the conclusion ofgtesent contract". However, when
concluding the contract on 28 March 1997, the [lbugaght to have foreseen that for its
execution he would have to get the license of tet@l Bank of the Russian Federation.
This procedure is provided by the Regulation ofl@ly 1995 on the Mode of Execution of
the Monetary Control over the Legitimacy of PaynsantForeign Currency for Imported
Goods adopted by the Bank of Russia and the Staw@s Committee of the Russian
Federation (letter of the Bank of Russia of 15 Noker 1995 No. 208). And it follows from
the [buyer]'s letter of 7 April 1997 that the [bulydid not apply for such licence at all,
referring to the fact that he would have no chaonaget it. Moreover, the [seller] by his fax of
15 April 1997 proposed to the [buyer] the wayswligg to do without the license of the Bank
of Russia, but the [buyer] did not agree with them.

3.5 The Tribunal considers that the argument invokethke [buyer]'s representative that
his employees, with whom the [seller] correspondidi not have power either to correspond
or to make declaration on the avoidance of therachtlue tdorce majeure cannot serve as a
ground for relieving the [buyer] from the respori#pfor non-fulfilment of his obligations
under the contract. First of all, the contract sijiby the parties contained a schedule of
payments which the [buyer] did not even start tblfun accordance with the principle of
good faith in international trade enshrined in¥enna Convention 1980 (Article 7) and with
analogous provisions of German law (8§ 242 of thentaa Civil Code), competent organs of
the [buyer] company should have assured the fudiiihof the contractual provisions, and in
case of difficulties should have contacted theg¢seobn this issue. If they did not do it, then



the responsibility for non-fulfilment of the oblityans lies with the [buyer] company. Second,
the [seller] had no grounds to think that the mgesaent to him on the official form of the
[buyer] company and signed by its employees wetaaions for fulfilment of the

obligations under the contract.

Pursuant to the provisions of the Russian civildiegion, the capacity of a legal person is to
be determined under the law of the country whegegarson is established. Accordingly, the
law of this country determines the limits of powérich a legal person can delegate to its
employees or other persons. Since the [buyertmapany established in the territory of
Russia, relevant rules of Russian civil law carbetisregarded. In this connection, the
Tribunal notes that Article 402 of the Civil Codetlee Russian Federation contains express
reference to the fact that the actions of a deb#ariployees to fulfil his obligations are
regarded as the debtor's actions, and if thesersdied to non-fulfilment or inappropriate
fulfilment of the obligations, the debtor is respiirte for them. Relying on the principle of
"faith and confidence" {Treu und Glauben™) of German law the Tribunal comes to the
conclusion that, bearing in mind the circumstarafebe present case, German law applies an
analogous approach.

At the same time, for cancellation of the contthete is a need for special powers. In their
absence (and the file does not contain any eviddratehe person who signed the form the
[buyer] company faxed to the [seller] on 7 May 19@&d such powers) the Tribunal cannot
consider that the cancellation took place. Sinedltiyer] committed a fundamental breach
of contract (Article 25 of the Vienna Conventior809, the [seller] in accordance with Article
64 of the Vienna Convention 1980 has the rightedate the contract avoided. But while
bringing the suit to the Tribunal he did not use tight thinking that it was the [buyer] who
cancelled the contract. At the hearing of 24 Noveni®98, the [seller]'s representatives
declared that the [seller] was ready to fulfil bidigations under the contract. But the
[buyer]'s representative, refraining from considgrihe contract cancelled, declared that he
had no powers to certify the intent to fulfil thentract.

The fact that the cancellation of the contracthey [buyer] was not recognized does not
absolve him from the responsibility for delaying fhayment. Comparative analysis of the
contractual provisions (Articles 8 and 11) ledhe Tribunal's conclusion that the fine of 10%
of the sum of each payment provided by Article Bdelay in payment is a particular sanction
for non-fulfilment of a concrete contractual pragis Accordingly, in case of violation of the
schedule of payments it is this sanction which nesapplied and not the general sanction
fixed in Article 11.

Bearing in mind that under the contract (its scheadfl payments) the last (5th) payment had
to be made only after the beginning of the explmtaof the equipment, the Tribunal
considered it reasonable and fair to impose oifilthger] the obligation to pay the fine in the
amount provided by the contract (10% from the swie dithin the terms fixed by the
contract).

3.6 The [seller]'s claims to recover his costs foredeling his interests in the present case
are to be partly satisfied according to § 9 of Thieunal's "Arbitration Costs and Expenses
Rules" which provide that "the winning party caaigi to impose on the other party the
obligation to recover its reasonable arbitratiostst




FOOTNOTES

* This is a translation of data on Proceeding 988, @lated 24 November 1998, of the
Tribunal of International Commercial Arbitrationthe Russian Federation Chamber of
Commerce and Industry reported in RozenlgergPraktika No. 66 [232-237]. All

translations should be verified by cross-checkigaest the original text. For purposes of this
presentation Claimant of Germany is referred tfsaker] and Respondent of the Russian
Federation is referred to as [buyer].

** Serge Lapine is a 5th year student at the Lawulg of Nizhny Novgorod and at the same
time at the Interpreters’ Faculty of Nizhny Novagt inguistic University.



