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Developments: CISG - Specific Topics of the CISG in the Light of Judicial Application
and Scholarly Writing, 15 J.L. & Com. 1, 113 (1995); C.M. Bianca et al., Commentary
on the International Sales Law: The 1980 Vienna Sales Convention 314 (1987); Peter
Schlechtriem, Commentary on the UN Convention on the International Sale of Goods
011Ny ,°11°y7 0°022 ((CISG) 477 (Geoffrey Thomas trans., 2d English ed. 2005)
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"Article 40 does no more than sanctions a rule of good
faith."”

"The seller cannot rely on the previous ,73AX% Graveson et al. > ow3I1°d2 03 123
Articles if he acted in bad faith" (R.H. Graveson et al., The Uniform Laws on

DIRQINI NIRIT MWAITAT 127 ,7WATAN ; International Sales Act 1967, at 77 (1968)
TPRNT PR 2% 0N I0INA I2INT I°NON OX °D LRI ANIAT (7K - 1D0IT NU2NIRI
7°Y0 NI IR RIT PR - NNWPNAT NDIPN 7190 INRY P AnLana L2103
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,MDNW - 73°1 NINRD 40 PPYOY ¥a1R Y53 NIDYIXD 1an51 M7 02737 .A73
NITIDT NIAT YY) ART NINRD 40 ROYOY NONIAN AATY,NU1IWD NP2 AnIT ,TI0RD
: (3”73 7poDa PY% 1INy

"At first glance Art. 40 looks like a rule of not
protecting the seller in bad faith, and it reflects a
principle in the CISG which has been taken to be a
general one... namely that of good faith and not
protecting the fraudulent or ill-faithed party" (Camilla
Baasch Andersen, Exceptions to the Notification Rule -
Are they Uniformly Interpreted?, 9 Vindobona J. Int'l
Com. L. & Arb. 17, 26 (2005)).

"The seller has thus an ,713°3 NINRY Enderlein & Maskow 5w ow11°D2 03 XI7 k)

obligation to disclose defects, which is based on the principle of good faith" (Fritz

Enderlein & Dietrich Maskow, International Sales Law: United Nations Convention on

.(Contracts for the International Sale of Goods 163 (1992)

40 7°¥0 °2,An°7 1°2,¥2p] 3927 vOWMa .0 NN 1°7 °P0B2 D3 1°77 XI7 0”72
S.r.l. R.C. v. BV BA R.T., Hof van Beroep ) 2%7 0In 1719py 2w 21w XPR X
ona D’ﬁp?:'? TY931 X373 729 ,([Appellate Court] Antwerp, June 27, 2001, 1997/AR/1554
Deforche NV v. Prins ) @712 Y7 7°0W 0°»3D %Y n117% 1M21n NKX 1210 197
Gebroeders Bouwstoffenhandel BV, Hof van Beroep [Appellate Court] Ghent, Oct. 4,
Larry A. DiMatteo et al., The Interpretive Turn in Q3 IX7 ;2004, 2003/AR/2763
International Sales Law: An Analysis of Fifteen Years of CISG Jurisprudence, 24 Nw.
XYR 7R °Y07 DIWIT °D ,¥ap1 "33 7 poba .(J. Int'l L. & Bus. 299, 401 (2004)
Oberlandesgericht [OLG] [Provincial Court of ) 27 ©In N2I7 NID7 %W *vID 7PN
77°72 77I%2 0031 AR 77 1PV .(Appeal] Schleswig, Aug. 22, 2002, 11 U 40/01

:(SCC) 021771002 NI77I27T DRIV 2w 1°7 poda

"It should be noted that the provision of Article 40 is
intended to be a 'safety valve' for preserving the buyer's
remedies for non-conformity in cases where the seller
has himself forfeited the right of protection, granted by
provisions on the buyer's timely examination and notice,
against claims for such remedies... . Thus, the Article 40
is an expression of the principles of fair trading"
(Beijing Light Automobile Co., Ltd v. Connell Limited
Partnership (Arbitration Inst. Stockholm Chamber of
Commerce June 5, 1998)).
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"which he knew, or of which he could not have been unaware" QIAY7 NM1IAT WI°DY
0% 0°m3D Y¥ 9917 117 X 073w 02Ipn? KD 05,272 R - JUNTA WITN) PIX
WITI7 PWOIT TI0°7 NIAAY 7151 DIL2 LRPYOT IYIY 17 012 DTN 1T X7
TWIDY WA 73090 X2 923THW 397,40 5PY0Y 5031 HRIVXID ONUN1 1IN

Nohhgahisu]

39 0'D0 97 fIUTIN NAN°'1N N2 127013 40 9°D0 - "1 7XI11'X1

WYN IV 25WNT - A0 PRIPEI 40 7YY YXIT ,200 0I0 IpYY 1avn . RV
OR ,ANRNT K 2Y JAN0AY INIDT DR TAR® AIPW YIIP 39 7PYD LIARD 22uPIIN
3T 7RI L1207 NIoRN (NIPR 23Y) 0NIW JIN2 ANKNAN R 2Y AYTIT N1 XY
- DNIY JINA ANKRNT OR DY 7R R AP 0K D ,NIRTIA 17137 19907 NIwDRN
2°IP°WY 03 AR XA NIWYANY MIWR XIT PRI DORPRNN OIRENI PPV
X171 1'R (40 7°¥023) AMRNAT *R? ¥7IM 15197 OX 5 ,7193 37 777 *BY (2 N»R7
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"if the seller could not have been unaware of the defects,
he cannot use the excuse that he did not know of the
defects" (Fritz Enderlein, Rights and Obligations of the
Seller under the UN Convention on Contracts for the
International Sale of Goods, in International Sale of
Goods: Dubrovnik Lectures 133, 175 (Petar Saréevié &
Paul Volken eds., 1985).

DiMatteo et 7> ¥ 797,(1995 NIwn 73717 197aKM2) Ferrari 7> Sy 03 X231 137 7207
:(2004 DIWM 907117 DINARMI) al.

"if the seller knows of the non-conformity and fails to
reveal it, he cannot fall back upon the buyer's failure to
tell him what he already knew" (p. 401).

Oberster Gerichtshof ) 7°9L0IX2 11°2¥7 VOWNA N°2 W 1”7 PODA O3 7371 RIM
YW 07502 ,INR WYY .([OGH] [Supreme Court], Nov. 30, 2006, 6 Ob 257/06x

:Bianca et al.

"In such situations, the seller has no reasonable basis for
requiring the buyer to notify him of these facts” (Bianca
et al., 314).
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("special circumstances") 72%2 N17M1°m N12°01% 7Pyon X 9°2a7% WY 05 1720w WO
VIVIPII 2197 NITAY D ; (“"exceptional circumstances™) 2937 11 NIRXT 0127012 IX

:N92IpM7 WA 71370 03 737 .v73 7p0DA 75717 NI PODI

"Because the buyer's duty to examine the goods is so
basic and fundamental, there is agreement in court
decision and scholarly doctrine that only in very limited,
exceptional, and even ‘'unusual' circumstances should
sellers be precluded from relying on the buyer's failure
to meet its examination/notice obligation. How
‘exceptional’ should those circumstances be is, of course,
a matter of degree” (Alejandro M. Garro, The Buyer's
'‘Safety Valve' Under Article 40: What Is the Seller
Supposed to Know and When?, 25 J.L. & Com. 253, 255
(2005-2006)).
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"With the wording of the provision being what it is, then
it is certainly safe to assume that once the degree of
awareness slows down to a 'should have known' or bonus
pater-assessment, then Art. 40 has lost its relevance.
Linguistically, the concept of reasonableness - and what
the seller could or should have been required to know -
does not encompass the same situation as that where the
seller could not have been unaware. Courts and tribunals
do not, on the face of things, seem to be able to
rightfully invoke Art. 40 where knowledge reasonably
should have been present, but only where knowledge
reasonably can be inferred (if not proven), and it is at
inference that the line should be drawn" (Andersen, 27).
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"The wording ‘could not have been unaware' is defined
by Huber (482) as being a little bit less than cunning and
a little bit more than gross negligence; others treat it is
being equivalent to gross negligence (Schlechtriem, 60;
Welser/Doralt, 113)... The wording of the CISG itself
would, in our view, include simple negligence, which
could also be described as a violation of customary care
in trade" (p. 164).
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W17 °YONW 720 (1995 NIWnM 1I1ARNDI) Ferrari .(“customary care in trade") 197397
N1mnR>Y oW1 D2 Graveson et al. D3 727 ,(gross negligence) 923727 IXMn N7 n11ovwA
n31%wa w17 Schlechtriem °> 0°3°°¥» DIAX Enderlein & Maskow .(77 '1¥) X7
"more than gross negligence” N1 77IA0 W T2 0A* NN XI7 0D M7 X ,°D2Y
DIWH 92717 IAKXRMNI) Garro (478 'NY 2005 DIITAN 5322-321 'AY 1998 NIITNAN)
"Everything seems to indicate, however, that the defects leading :°2 1>°¥ (2006-2005
to the lack of conformity must have been rather obvious for Article 40 to apply" (p.

.257)
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Kipco-Damaco N.V., Hof van Beroep [Appellate Court] Ghent, May 16, 2007,
Deforche NV v. Prins Gebroeders ) 13%¥m 727 naon» 197 ,(2006/AR/47
Bouwstoffenhandel BV, Hof van Beroep [Appellate Court] Ghent, Oct. 4, 2004,

.(2003/AR/2763
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°J ,¥2p1 KD 11’&5 .("are not of the best quality or leave something to be desired")
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"The arbitrators agree... that Article 40 shall only be
applied in special circumstances. | would be inclined to
use the words 'exceptional circumstances' as | consider it
a principle of fundamental importance from the point of
view of predictability that a manufacturer shall normally
be able to rely upon the expiry of an agreed guarantee
time to represent the end point of his liability for defects
(non-conformity). My reading of the requirement for the
seller's awareness is therefore more restrictive. The test
of awareness or ‘conscious disregard' on the part of the
seller requires in my opinion a higher degree of
subjective blameworthiness than the one demonstrated
by [seller] in this instance... ."

N»3102 NP°ITR AVION 20m 1PIBO5W AIpRR PR L,TWANY IRIPW DY LK
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.(Application of the International Sales Law 197-225 (2007)
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"The question whether the ground of liability in question
falls within the scope of the Convention must be
clarified by interpretation and, since the Convention
defines its own scope, it is the Convention itself which
must be interpreted” (Schlechtriem (1998), 371).
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"Domestic rules that turn on substantially the same facts
as the rules of the Convention must be displaced by the
Convention; any other result would destroy the
Convention's basic function to establish uniform rules"
(John O. Honnold, Uniform Law for International Sales
Under the 1980 United Nations Convention 122 (2d ed.
1991)).
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“proof of the seller's lack of due care does not :3 7°°%1 Honnold 7119171 IR - 11977

change the essential character of the claim, and access to domestic law based on such

proof would make it possible to circumvent the uniform international rules established

.by the Convention™ (Honnold, 122-123)
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Peter Schlechtriem, The Borderland of Tort and Contract - Opening a New ) 1988
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"a tort action for property damages caused by defective
and non-conforming goods should not be barred by an
omission to give notice within reasonable time under
Article 39 of CISG... even if the goods themselves were
destroyed by a defect giving rise to a tort action based
on strict liability, the interest protected is basically an
extra-contractual one" (p. 474).
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"The duty not to defraud or intentionally harm other
people exists independently of an agreement of the
parties, and respective interests are not only created by
contract.”

oA NN (TI¥PA 531 /MY 2005 NN 5371-370 'BY 1995 NIITAN) 19DDY .17)
: 719V *N1INR 1277 °0% Ay an Py ona o°KXIn AwiIPw? Schlechtriem

"A buyer's concurrent remedy based on domestic law is
admissible only under three conditions: the grounds upon
which the remedy is based cannot fall within the scope
proper of Uniform Sales Law; the remedy cannot be in
conflict with the regulatory goals of Uniform Sales Law;
and the domestic law itself must permit concurrent
assertion of the remedy" (Schlechtriem (2005), 531).
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"l advocate the opinion that concurrent actions are not
excluded by the convention™ (p. 793).
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.(Understanding the CISG in Europe 56-59 (1997)
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"In stating that, in the cases to which Article 33 relates,
the rights conferred on the buyer by the Uniform Law
exclude all other remedies based on lack of conformity
of the goods Article 34 is not merely intended to
preclude recourse to theories of warranty against defects
in the goods: such recourse was prevented by the simple
substitution of the Uniform Law for the municipal law. It
is in particular intended to preclude the possibility of a
party who has acquired goods relying on a general theory
of nullity based on mistake as to the substance of the
goods. Article 8, in limiting the field of the Uniform
Law, would otherwise have allowed a person acquiring
goods to avail himself of this doctrine, if Article 34 did
not prevent it."
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"The international sales contract thus has the character
of private legislation, made by and for the parties in
privity; this in contrast with delictual obligation and the
law of tort" (Lookofsky (1991), 405).
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"An important reason for arriving at this conclusion is
that a tort action against the manufacturer is... always
available when the manufacturer did not sell the product
directly to the injured party. If that is so, it is arguable
that the same result should prevail if the seller and the
manufacturer are identical® (Bernstein & Lookofsky,
59).
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