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IN THE FEDERAL COURT OF AUSTRALIA
VICTORIA DISTRICT REGISTRY

GENERAL DIVISION VID 141 of 2008

BETWEEN: CASTEL ELECTRONICS PTY LTD (ACN 074 561 087)
Applicant

AND: TOSHIBA SINGAPORE PTE LTD (REG NO 197 401 6882)
Respondent

JUDGE: RYAN J

DATE OF ORDER: 28 SEPTEMBER 2010

WHERE MADE: MELBOURNE

THE COURT ORDERS THAT:

1. There be judgment for the applicant in the sum26$3,127.

2. The respondent’s cross-claim be dismissed.

3. The further hearing of these proceedings be adgalito a date to be fixed in
consultation with the parties for receiving subnaiss on the questions of interest on
the judgment sum and the costs of the proceedings.

4, The time for filing and service by either partysohotice of appeal herein be
extended until the expiration of 21 days from theking of final orders in respect of
the matters referred to in paragraph 3 of this ©Orde

Note: Settlement and entry of orders is dealt wit®rder 36 of thé&ederal Court Rules
The text of entered orders can be located usingraétlaw Search on the Court’s website.

IN THE FEDERAL COURT OF AUSTRALIA
VICTORIA DISTRICT REGISTRY
GENERAL DIVISION VID 141 of 2008

BETWEEN: CASTEL ELECTRONICS PTY LTD (ACN 074 561 087)
Applicant

AND: TOSHIBA SINGAPORE PTE LTD (REG NO 197 401 6882)



Respondent

JUDGE: RYAN J
DATE: 28 SEPTEMBER 2010
PLACE: MELBOURNE

REASONS FOR JUDGMENT
FACTUAL AND CONTRACTUAL HISTORY

1. The applicant, Castel Electronics Pty Ltd (“Casgtelhich was incorporated on
25 June 1996 has, since that date, carried on strélia the business, formerly
conducted by a predecessor company, of a wholesadkedistributor of electrical and
electronic products including television receivensdio products, white goods
including air conditioners and associated goodsa Assult of the introduction to
Australia of high definition digital television badcasting and the projected phasing-
out of analogue television broadcasting, a demaasiareated from about 2003 for
set-top boxes which enabled the digital signalgnaitted by television broadcasters to
be captured and displayed through an analogueidelaveceiver. As well as
effectively converting analogue television recesvieito digital receivers, more
advanced set-top boxes incorporated a recordingitumwhich enabled programs to
be recorded, rewound and replayed in more varmaptex and sophisticated ways
than had been available using traditional VCR reers to record material received by
analogue television receivers.

2. The respondent, Toshiba Singapore Pte Ltd (“TSHiitkvis incorporated in
Singapore is a wholly-owned subsidiary of Toshilmagoration (“Toshiba”) and
Toshiba Home Appliance Corporation (“THAC”) bothwhich are incorporated in
Japan. Toshiba has, for many years, been a laade+s@anufacturer of electrical and
electronic equipment and from about August 199&rayed for TSP to distribute most
of its products throughout Asia including to Rusama the Middle East. Pursuant to
that arrangement, TSP became the supplier to Gafstedny “Toshiba” branded
television products. Many of the products so swggpWwere manufactured by TSP or
by companies to which TSP had contracted their fiaatwre.

The distributorship agreement between Toshiba asieC

3. Before the advent of TSP, Castel had in 1996 edi@te a non-exclusive
distribution agreement with Toshiba. That agreenaeast dated 8 August 1996 and
contained, amongst others, the following provisjons
ARTICLE 4 — INCOMING INSPECTION
(1) CASTEL shall send TOSHIBA a written notice ofyeclaim connected with the defect of
the PRODUCTS, together with a proper evidence tiiehe time to be received by
TOSHIBA within thirty (30) days from the date ofetinelative bill of lading of the
PRODUCTS.
Unless such notice accompanied by proper evidenaeeived by TOSHIBA within such
thirty (30) days period, CASTEL shall be deemetidue waived any claim with respect to
the PRODUCTS concerned. If TOSHIBA, after the exsation of such alleged claim,
acknowledges that any of the PRODUCTS concernddfective due to the fault or
negligence of TOSHIBA or the manufacturer of sSUBCOBDUCTS, then TOSHIBA will at its




option in each instance:

(a) replace, free of charge, such defective PROD®GiTparts thereof.

(b) repair such defective PRODUCTS at TOSHIBA'senxge, or

(c) reimburse CASTEL for the expenses incurred BYsTEL in correcting such defective
PRODUCTS.

THE FOREGOING STATES THE ENTIRE AND ONLY WARRANTYITHER
EXPRESS, IMPLIED OR STATUTORY, MADE BY TOSHIBA WITHRESPECT TO THE
PRODUCTS OR PARTS THEREOF DELIVERED TO CASTEL PURSNU TO THIS
AGREEMENT, AND ALL OTHER WARRANTIES, INCLUDING WITHOUT
LIMITATION THE IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS
FOR A PARTICULAR PURPOSE, ARE HEREBY DISCLAIMED: dTOSHIBA shall not
be liable for any special, indirect, incidentalconsequential damages.

ARTICLE 5 — DELIVERY, TITLE AND RISK OF LOSS

TOSHIBA shall deliver the PRODUCTS to CASTEL, FO&pan. Title to and risk of loss of
the PRODUCTS purchased by CASTEL hereunder shadl faCASTEL upon such
delivery.

ARTICLE 7 — MINIMUM PURCHASE

CASTEL guarantees to purchase at least such gyanttmount of the PRODUCTS as set
forth in EXHIBIT B, attached hereto, as the minimporchase from TOSHIBA. For the
purpose of this Article, the PRODUCTS shall be deeno be purchased when delivery of
such PRODUCTS has been made in accordance wittl&i(DELIVERY, TITLE AND

RISK OF LOSS) hereof.

ARTICLE 8 — SERVICE OBLIGATIONS

(1) CASTEL shall provide its customers with a prarapd proper service and maintenance in
respect of PRODUCTS at its own expense and redpibtysi

(2) For this purpose, CASTEL agrees to stock seelsonable quantity of service parts as is
required to provide such service and maintenancth&®PRODUCTS and agrees to maintain,
and shall cause CASTEL'’s dealers to maintain, gopate service facilities, including a
reasonable number of persons acquainted with iastad and maintenance of PRODUCTS
who shall be trained and qualified by TOSHIBA (gr@ASTEL in case of its dealers).

(3) During the term of this Agreement, TOSHIBA dtsipply CASTEL with any available
service parts required for the purpose of thischetin accordance with the then current price
list for TOSHIBA's service parts, for which pricegay be changed from time to time by
TOSHIBA. TOSHIBA shall maintain the ability to suggo CASTEL its reasonable
requirements for such service parts.

In the event of expiration or termination of thigr@ement, TOSHIBA'’s obligation to supply
CASTEL with such service parts, if any, shall reman condition (and to the necessary
extent) that CASTEL shall provide its customerswgérvice and maintenance in respect of
PRODUCTS sold by CASTEL prior to such terminatiorerpiration; provided however that
in the event of termination of this Agreement bySHIBA pursuant to Article 15
(TERMINATION) (1) or (2) hereof, TOSHIBA shall beleased from its obligation under (3)
of this Article.

(4) CASTEL shall maintain and submit to TOSHIBA outs request, field failure report,
service report and the service records.

ARTICLE 10 — MARKETING AND ADVERTISEMENT

(1) CASTEL shall undertake for its own account negirkg, sales, advertisement and sales
promotions of the PRODUCTS and shall use its bedéavours towards obtaining the largest
sales volume of the PRODUCTS in the TERRITORY.

(2) Any advertisement for CASTEL's sales promotasrihe PRODUCTS shall be made at




CASTEL’s own discretion and expense unless TOSH#gPees in writing to share or pay
such expense.

(3) TOSHIBA agrees to provide CASTEL with a readdiaajuantity of such advertising
materials or other sales support as catalogudtgtieand posters written in English, the
guantity of which shall be decided upon by negmtrabetween the parties hereto. CASTEL
shall bear any freight, insurance, tax, duty, assest and any other charge and/or expense
which may be charged or imposed on such materfi@s@elivery thereof to the carrier at
Japanese port of shipment.

ARTICLE 11 — INFORMATION AND REPORTS

CASTEL shall furnish TOSHIBA with the following:

(a) Quarterly order forecast of the PRODUCTS adtléaur (4) months before the beginning
of such quarter period.

(b) Reports on monthly inventory and sales resaritsforecast of the PRODUCTS in a form
satisfactory to TOSHIBA by tenth (10th) working-dafythe succeeding month.

(c) Information on market conditions and any otinééormation in the TERRITORY which
CASTEL shall collect at any time.

ARTICLE 14 — TERM OF AGREEMENT

(1) This Agreement shall become effective on Jul¥a96 and shall continue to be effective
until March 31, 1997 unless sooner terminated mmnsto the provisions of Article 15
(TERMINATION) hereof or by operation of law or otiwese.

Thereatfter, this Agreement will be renewed on a-yeaear basis if the parties hereto agree
in writing upon terms and conditions for such reakat least one (1) month prior to the
expiration of the original period or any renewedq:

Provided, however, the terms and conditions ofrengwed agreement shall be negotiated in
good faith substantially based upon the curremisestnd conditions of the Agreement.

(2) Any shipment made by TOSHIBA after the expoator termination of this Agreement
shall not be construed as meaning an agreemenD®HIBA to extend or renew this
Agreement.

(3) CASTEL shall not make any claim or demand agfaliOSHIBA for any damage, loss,
expense or cost, if any, including but not limiteccompensation for goodwill, incurred as a
result of or in connection with the expiration amah-renewal of this Agreement.

ARTICLE 15 — TERMINATION

(2) If either party has defaulted in any provisadrihis Agreement and failed to remedy such
default within sixty (60) days after receiving aitten notice from the non-defaulting party,
the non-defaulting party may terminate this Agreetwathout any further written notice.

(2) If there by:

(a) an insolvency of either party or

(b) a substantial change in the control or manageéwieeither party which is unacceptable to
the other party, the other party may terminate Algjeeement forthwith upon written notice.

(5) Any termination of this Agreement under Artidd (TERMINATION) (1), (2) or (3)
hereof shall not prejudice any right and remedylalkke to the terminating party under law,
trade custom or otherwise.

ARTICLE 20 — ENTIRE AGREEMENT

This Agreement supersedes all prior discussionsnaitithgs and constitutes the entire and
only agreement concerning the PRODUCTS betweerepa#nd this Agreement may not be
changed, altered or amended except in writing sidnyeduly authorized representatives of
the parties.




Exhibit B to that distributorship agreement recited

Minimum Purchase Quantity
1. The minimum purchase quantity for the first perfican July 1, 1996 to March
31, 1997:
Color Television Receivers: (1,000 sets)
2. The minimum purchase quantity for the period(s)ssgjoient to paragraph 1
above shall be agreed upon between the parties/r(®@ days prior to the end of
each current period.
4, On 15 July 1997 the distributorship agreement betwikoshiba and Castel
was amended and extended by a Memorandum signkll bghiike, Toshiba’s
General Manager, International Operations — InfalonaEquipment, Consumer
Electronics and Appliances, and by Mr Kwong. Ititexd;
TOSHIBA CORPORATION, a corporation of Japan, havilsgprincipal place of business at
1-1, Shibaura 1-chome, Minato-ku, Tokyo 105-01 adafhereinafter called “TOSHIBA”)
and CASTEL ELECTRONICS PTY LTD, a corporation ofgialia having its principal
place of business at 103-119 Gipps Str., Collinghdwtoria 3066, Australia (hereinafter
called “CASTEL”) hereby agree as the following mnoection with a Distributorship
Agreement dated August 8, 1996 made between thiepaereto (hereinafter called
“ORIGINAL AGREEMENT").
1. The term of the ORIGINAL AGREEMENT shall be renewiedone (1) year
period from April 1, 1997 to March 31, 1998.
2. The EXHIBIT A of the ORIGINAL AGREEMENT shall be vesed to read as
follows:

EXHIBIT A
PRODUCTS

1. Color Television Receivers (including Projection

TVS)

2. CCD Cameras and their Peripherals

3. Time Lapse VCRs

4, Digital Still Cameras

5. Home Appliances
(Washing Machines and Cloth Dryers, Vacuum Cleartgectric
Fans and Ventilating Fans, Electronic Irons and Bayers,
Refrigerators, Water Coolers, Electric Kitchen Apptes,
Accessories of the above Home Appliances)

CASTEL shall recognize that those products addeded®RODUCTS under this
Memorandum are or will be manufactured by TOSHIBASHIBA'’s subsidiary or
TOSHIBA's subcontractor elsewhere in the world. Withistanding the provisions of Article
3 (Individual Order), Article 5 (Delivery, Title @nRisk of Loss) and Article 6 (Prices and
Terms of Payment) (1), the parties hereto may séglgrdiscuss and agree on the terms and
conditions for the ordering schedule, delivery poguotation of the prices (except the
payment by means of a letter of credit) or the fikethose newly added products.
3. The EXHIBIT B of the ORIGINAL AGREEMENT shall bevesed to read as
follows:




EXHIBIT B

Minimum Purchase Quantity
1. The minimum purchase quantity for the period frlom
April 1, 1997 to March 31, 1998:

(1) Color Television Receivers: 1,000 sets

(2) CCD Cameras and their Peripherals: N/A

(3) Time Lapse VCRs: N/A

(4) Digital Still Cameras: N/A

(5) Home Appliances N/A

4. This Memorandum shall become effective on April997.
5. All other terms and conditions of the ORIGINAL AGERIENT shall remain
unchanged and in full force.
5. The distributorship agreement between Castel arstiiba was renewed again
for the period from 1 April 1998 to 31 March 199& explained by a covering
memorandum enclosed with a draft of the reneweedemgent, the changes which it
incorporated were by way of extending the agreemaetit 31 March, 1999, adding
“DVD Video Players” to the products list and dethgtifor the period of the extension
any requirement for minimum quantities to be puseubby Castel of any of the
products in the products list.
6. By a further renewal for the period from 1 April2®to 31 March 2000 of the
distributorship agreement between Castel and Tashitovision for the supply of
electric fans, ventilation fans and air conditicnesas deleted from that distribution
agreement and future supplies of those product€éstel were to be sourced either
from Toshiba Home Technology or Toshiba Carrierpgoation.

TSP becomes the main supplier to Castel of Togtribducts

7. After Castel had been advised in August 1997 thatynof its Toshiba
products were to be supplied in future by TSP, édstiowed a practice of
submitting purchase orders to Toshiba in JaparSét dr Toshiba Visual Products Pty
Ltd in Singapore according to which company wasaghgropriate source of the
relevant product. Payment for the goods to be gupfOB from Tokyo or Singapore
as the case might be, was made in US dollars ter let credit in favour of the
appropriate supplier. Later in the relationshipAmsin Castel as Australian distributor
and Toshiba and TSP as suppliers, a practice wasageed whereby each month
Castel submitted a Purchase Sales Inventory (“R@1i¢h indicated, on a monthly
basis, Castel's projected requirements for Toshibducts for the ensuing six
months, “sales” or actual purchases by Casteh®mntonth in question and sales of
Toshiba products which had been made by Castikisame month. As well, in
another column, were identified Castel’s ordergerensuing month in respect of
each Toshiba product. Another column indicatediteentory” or stock on hand of
the same product held by Castel. Upon receipt ch @@onth’s PSI, Toshiba or TSP,
as the relevant supplier, issued a pro forma ireséoc the goods for which a firm
order had been indicated in the PSI for a partrauanth.

8. In about October 1997, Toshiba advised Castel hiemiceforth, Toshiba colour
television products would be shipped to Castel fingapore by TSP. From that
time, most of Castel’s requirements were met by, E®#Rough Castel continued to
obtain certain smaller volume “Toshiba” brandeddorcis from Toshiba in Japan and
“Toshiba” wide-screen rear projection televisionaiwers from Toshiba UK.



The advent of the set-top box and the developmiethieal 35

9. In order to enable customers in Australia withéResting analogue television
receivers to receive digital television broadcastanufacturers, including TSP,
developed “set-top boxes” which could be positioaedop of analogue receivers and
convert a digital signal to a format in which itubd be viewed using those receivers.
TSP’s first version of a set-top box was the “S@28iich was later followed by its
“S25”. Neither the S23 nor the S25 had featuresiwhiarkedly distinguished it from
competitors’ set-top boxes which were also presarthe Australian market at that
time.
10. By email in September 2003, Mr Ronald So of TSHseatl/Mr Kwong, the
Managing Director of Castel, that TSP proposedhtimduce to the market an
improved version of the “S25” set-top box with hidéfinition capacity. The email
gave details of some specifications of the new rhade invited Mr Kwong to
indicate the price for which Castel expected t@ble to sell it. Mr Kwong responded
by indicating the prices at which competitors’ sgi-boxes were selling in Australia
and suggesting that the “best”, i.e. undiscountezepfor which the new “Toshiba”
unit could sell in Australia would be AUD$999 “omtiioduction in August [2004]".
11. Inthe “Toshiba” colour television manual for 20@85ued to Castel in April of
that year, it was indicated that the J25 set-topvibould be available from October
2004. In July 2004, Mr Kwong of Castel attended\otld Tour” in Singapore
mounted by TSP to promote its forthcoming rangéroshiba” products including
the J35 set-top box and the “DLP” rear projectielevision receiver. In the “Toshiba”
manuals and product brochures, as well as oralMb§o in the course of the “World
Tour” it was represented that the J35 was capdhieceiving high definition
television digital signals in all Australian displormats and was capable of
recording and replaying high definition televisimmadcasts. It was also asserted that
the J35 would be available for sale on the progetaanch date in October 2004 or
“such later date as will allow sufficient time tepdoit the J35’s innovative character.”
12. Also at the “World Tour” in Singapore in 2004 TSkeoed and promoted for
the Australian market the “DLP” range of televisi@teivers utilising digital light
processing (“DLP”) technology which had been depetbby Texas Instruments in
the United States of America and had been incotedia “Toshiba” television
receivers which were already being sold in thantigu Attractive features of the DLP
receivers were that they offered large screen gige$o 72 inches) and incorporated a
“Phoenix” lamp which had a longer life than thahi@wed by other lamps.
13. In December 2004, TSP provided Castel with a sadffpeset-top box and,
early in 2005 issued a brochure containing theipations for a J35 and detailing
what were seen to be its attractive features imetuds 180GB Hard Disk Drive
(“HDD”) which it was said;
... brings you the finest picture quality” and “th@lution of high and standard definition
recording and playback. With such a large capa¢idyp, you can enjoy great convenience
and freedom to capture 18 hours of high definibod9 hours of standard definition of
superior quality just like live screening.

14. Castel placed its first commercial order for I35 WSP for delivery in
January 2005. That was ordered in the PSI formstrdeed af7] above and was for
2,380 units. However, that order was not filledaading to its terms because delays
had been encountered by Zinwell Corporation (“Zilitya Taiwanese company to
which TSP had subcontracted production of the 83 result, only 40 units were
shipped to Castel in February 2005 with the stijptethat they were not to be re-sold



but were for display purposes only. That difficutigzd been foreshadowed in an email
dated 13 December 2004 from Mr So to Mr Kwong o$t€bwhich recited;
Before the field [tests] in progress now in AusaialToshiba and Zinwell engineers did the
evalution [sic] of the HDD-J35 samples in Singapast week. The overall performance is
not so satisfactory which requires a modificatibimardware. 100 sets cannot be produced in
Dec and the subsequent production will likely e@kd, too. Before the final result of
Australian field test, Zinwell cannot give us aaeery schedule. We will keep on inform you
the progress closely.
We apologize the inconvenience caused. We alsoyseelkunderstanding of the uncertainties
and difficulties involved in developing leading beology.

15. Later, on 12 January 2005, Mr So forwarded to Mrokg by email a revised
delivery schedule which provided for delivery 0220 units between 24 and 29
February and a further 2,280 units to be delivatggnd March”. The launch of the
J35 which had been deferred until March 2005 webéu delayed because of the
need to replace the software in the units whichlbessh shipped to Australia. To
enable that to be done, the units were return&intoell and, after re-working were
again sent to Australia in time for a launch onAlstralian market in April 2005.
After that launch, Castel placed with TSP furthetens for commercial quantities of
J35s.
16.  After the release of the J35s for sale in Australianerous complaints about
them were made by retail purchasers and referr€@asbel’s service department.
According to Mr Kwong, nearly every fault reportiedCastel was “generic” in the
sense that it was common to a batch of J35s asrietptw Australia rather than being
a “one-off” or isolated occurrence. The prolifeoatiof complaints required Castel to
divert to responding to customer grievances memiifestaff who would otherwise
have been engaged in visiting retailers and prargaales. Each “generic” fault
required all units in a given batch to be rectifisidtice of the occurrence of the fault
was given to TSP but, as each new “generic” faak wientified, units in each
preceding batch had to be recalled for repair graghe to correct the new fault.
According to Mr Kwong, “at least 54 generic faubfsan epidemic nature” were
encountered over the two years which followed thistfalian launch of the J35.
Mr Kwong acknowledged, however, that many of theidemic” faults were
identified in close proximity to each other so ttteg number of recalls was limited
and faults were rectified in patches. Other “on4@iults in the J35 were identified
from time to time but were not regarded as “epidgnhlevertheless, the volume of
“epidemic” defects revealed by consumer complainisng April and May 2005 were
so large that, on 20 May 2005 Mr Kwong wrote to Wislet Oh of TSP in these
terms;
HDD-J35
Re your email for the above we would not be ableake any more units for May because we
have now stopped sales of the unit, as there aye humber of complaints from both retailers
and consumers on the product. Please refer to yd{pality Control] division as Victor has
been in contact with them over the past weeksoAgtten we can resume delivery will
depend on when we can rectify the problems andwewaddress the units (approx 2,000
units) already in the market.

17.  After further correspondence from Castel, Mr Sdt® 9P indicated to

Mr Kwong by email dated 7 June 2005 that he betighat the major software
problems with the set-top boxes had been solvethlbitCastel’s request “to recover
returned sets of 1,549 from Taiwan by air by midafldune and another deliver of



1,526 by sea at the end of June” could not be m&b ishort a time and that to be on
the “safe side”, Mr Sato would return them onlyaakuly order. By the same email,
Mr Sato agreed to accept payment from Castel ae§Germs for July and August
and indicated that Zinwell would bear the air frgigharges. Despite that reassurance,
Castel continued to encounter problems with theui8& even after they had been
reworked. That prompted Mr Kwong to write on 5 JROO5 to Mr Sato in these
terms;
HDD-J35
After 2 weeks of monitoring of the product in thanket with the “reworked & upgraded”
unit, we now find that we may have a SERIQp&blem in hand. As a precaution | have
suspended all further sales until we can identigy¢ause of the problems mentioned below.
For the past 2 weeks since the “re-release” ofif lst@e been attending, in increasing
frequencies, to “fire-fighting” the complaints inet market re defects in the unit. | enclose
herewith samples of the complaints as illustratedur staff memos etc.
The complaints may be identified as follows: -
a) Drop out of picture
b) Audio dropouts
c.Freezing of picture (some customers are expangmaore freezing than before the
upgrade)
d) Memory loss
e. Interference to picture caused by switching off andf other electrical
products in proximity of the unit.
f. Significant heat generated by the unit causingreghiousing unit to be “hot” -
concern of consumers that unit may spark a fireugih exaggerated) but we did
receive a complaint that a Formica cabinet shalfwarped attributing the cause to
the heat generated by the J35.
At this stage of our preliminary survey it woulcesethat the cause of the above appears to be
heat-related though we received several complainfigezing after only half an hour usage. |
am, of course, no engineer, but from my observatiamuld seem that most of the problems
mentioned above (except perhaps for audio droph $e@ppear when the unit is “heated
up”. This is especially relevant if the J35 is hedisn an enclosed area like a cabinet, and
more so, if other appliances like an amplifier anelosed with it.
During the tests conducted when Toshiba and Zinpexkonnel were here even though tests
lasted weeks the units were then not housed irosedlcabinets - Albeit foams were used to
retain the heat of the units during testing. Noaabrality was found then.
It is noted on page 3, 4 & 5 of the owner’s marthat usage is restricted to operation
temperature of —5°c to 40°c. It has been notedithatost of the faults experienced in the
situations mentioned, the units were in environmexteeding the 40°c -
(in enclosed cabinets etc). | do not know ifte# above faults were heat - related.
On the practical front, someone buying an expernSeteTop Box like the J35, would be
those who have expensive entertainment set upna¢ kolike appliance cabinets etc.
Products like the J35 are normally “hidden” awayhiese cabinets. In such situation, heat can
only build up and if the tolerance level of the &&hnot meet such environment then one can
understand why the faults arose. Also in now reathie user manual (page 5) the term “fan
noise” is quoted. As we now know the fan has béiemreated in the unit. Why? No idea. In
fact in the course of the exercise, Victor wasdhe who requested it) louvers to be
incorporated in the cabinet top ii) heat sync t@tded, but have no idea why the fan was
dropped. However, the above contention is madéemasis that the cause of the faults is
heat related.
The above is not attributing blame but to highlitite situation and circumstances leading to
the release of the unit. It is imperative that mtgemediesre put in place, as it is the




situation has sapped more confidence in the bitaand dnything else in the past.

In the meantime, as a holding exercise, we aresauyall complaints that they should not
house the J35 in a confined environment and to $kerthe result thereafter. Castel is, of
course, conducting similar tests here to deterrtinecause of the faults. There is limit to our
capability in this situation. May | suggest thatauple of senior personnel from Zinwell and
some from Toshiba to come to Melbourne to assigt uwsrking out a solution for this issue -
and we need to attend to this URGENTLY.

18.  After a response by Ms Oh, Mr Kwong again wrotd 8P on 8 July 2005

making, amongst other assertions, this comment®d35;
Until we are able to resolve the technical issuebguell the retailers & consumers
complaints, there is no reason to take any mokksWe have stopped all sales and we need
URGENT attention as to how to resolve these isfitaslt is first a marketing issue on how
and what to inform our customers to calm their @ncThe technical resolution is important
but such can come subsequently. If we cannot resbkr retailers/consumers concern we not
only cannot sell them the J35 but also any othedyets!

19. A meeting was held in Melbourne on 12 July 20054een River Chiang of
Zinwell, Mr Chey of TSP and representatives of €dst evaluate the problems with
the J35 and Mr Kwong hoped to be able, on 14 Jo0b2to make a decision “as to
the on-going sales activities of the J35.” In theamtime, he wrote, on 13 July 2005 to
Mr Sato of TSP requesting him “to hold any morestent of J35 to us — whether we
paid for or opened [letter of credit] for. If thaseto be any reworked such should not
be done here but at Zinwell.”
20. In about mid-September, Castel learned that a praducer of set-top boxes,
Sony, was about to launch on to the market its wevgion of the J35 which was also
to be manufactured in Taiwan by Zinwell. That preegoMr Kwong of Castel to
complain to TSP by email dated 15 September 200hinh Castel expressed a belief
that Toshiba had prior rights to the models whial been developed for Castel in
collaboration with Zinwell and that similar mode¥suld not be available to
competitors until Castel had enjoyed exclusivetsdb sell the models in Australia
for 12 months. Mr Kwong’s email concluded;
As you are aware both Toshiba personnel & Casaffl lshve struggled over the past 9
months with considerable effort expanded to come $tage (only today) to substantially
resolve all the bugs to be able to feet somewhatadable now to sell the J35 — we have
over 5,000 units of the HDD-J35 to sell and pogsariother 3,700 sold into the market to be
recalled and modified. In addition to this we conisd to take the HDC26H to sell. Now on
the back of this problem we now learn that Sony wwaglease its HD—HDMI unit next
month utilizing the same Broadcom chip (BCM - 7Q3&)ich both Toshiba & Castel staff
helped to perfect but which we have not even laad¢iC26H).
Castel is landed with a huge headache and Sonydn the right to sell an equivalent product
into the market! Ronald emailed me today to saytth@main board power supply & cabinet
is different. Of course such have to be differarttthe main brain is exactly the same & so
too is the picture quality. This is very unprofessl on Zinwell’s part. If Sony is to sell the
unit, Castel must have at least 6 months to 1 tgeelear our stocks before an identical
competitor model is introduced here as in the chske S23 & S25.
For your information it is well known that Sony dosot have technical facilities here in
Australia. They have shut off all these years &yothis venture, it would appear that Zinwell
have used Toshiba & Castel’s facilities to do fadl field tests etc and then sell off the
developed product to Sony to compete with us!



| hope you can look into this urgently. We hereagy unhappy over this matter & the lack
of professionalism & morality on Zinwell's part.

21. Mr Sato of TSP responded on 19 September 200%ta#t-mentioned email
contending that the Sony set-top box to be prodbgedinwell would be quite
different from, and inferior to, the “Toshiba J3&it indicating that TSP could not
restrict the use by Zinwell for Sony of a “Broadcol@ chip as that was the property
of the US manufacturer, Broadcom. In the same emaiSato observed:;
As for the Quality issue for J35, | do apology fieany troubles. | have to admit that the
problems are bigger than we expected. However, &iraecepted to have goods returned and
modify them at their expense. As for this produet,suffered lot as a pioneer of this kind of
category and we just started to talk of new STBsI®TVs, which is, in the long run, very
important for us and as | mentioned everything duego to other party. No one can make
same products by just having the same IC.

22. Despite that attempt to reassure Castel, Mr Kwadjdome misgivings about
the extent to which development and improvemenhef)35 had been utilised by
Zinwell for the benefit of Sony. In his witnesststment, Mr Kwong expressed these
misgivings as follows;
| have since learnt, on a further review of thet€ladiscovered material and the TSP
discovered material, that the statement from Mo $atitted important information which
TSP knew about the Zinwell Sony product and appasiearing of intellectual property that
had the consequence that the Sony product bewulfiitian the Castel J 35 experience
resulting in a superior product to the J 35 whidst€l continued to struggle with the J 35
problems. Due to the many faults encountered byeCagth the J-35, two significant
improvements had been incorporated into the Sonjvalgnt unit. These were the
replacement of ribbon cables with wire and the ipocation of an exhaust fan to reduce heat
emanating from the J-35, which did not have an eshtan. Zinwell knew about the need for
such improvements as a result of the complaint$eChad encountered with the J-35 since its
introduction in February 2005.

23.  Notwithstanding the optimism expressed on behalf&®, mainly by Mr Sato,
that the defects which had plagued the J35 had ®escome, faults continued to
emerge after the re-launch of the product, to #terg that Castel estimated that each
unit which it sold had to be re-worked or returi@drectification on average 2.6
times after the first sale. Even with the releas®ctober 2005 of the C-26 set-top
box, similar defects to those encountered withJ®t continued to manifest
themselves. The C-26 set-top box was intendedwe features similar to the J35 but
without the latter’s hard disk recording functi@astel placed orders with TSP for
delivery of C-26 units between September 2005 amguat 2006. The first delivery of
1,000 units was made in October 2005.
24. By mid-2006, Castel had concluded that the comiguieficiencies of the J35
were so profound that the model would never be har@able in Australia. That
followed a visit to Melbourne by Mr Y C Liu of Zingll after which Mr Kwong
emailed Mr Sato of TSP in these terms;

Mr Y.C of Zinwell had been here for a approx a wdaking which | discussed with him

several issues re the update of the J35. Follomygisit to Taipeh, the following additional

faults were detected.

Defects Solutions

1. Hard Disk drive not registering Software prowdde fix issue. This has
been incorporated with the Loader 6.1



discussed in Taipeh.

2. Cable connection defect Y.C discussed this duria latest visit.
Such had contributed with various
failures on units supposedly “fixed” at
Zinwell factory. Zinwell has forwarded a
small quantity of cables for us to swap
over.

3. Minor Intermittent connection problem. Y.C. atdetected some occasional loss
transmission problem which he attributed
to hardware quality issue. He has taken 4
units back to Taiwan for further analysis
& ascertain cause of defect.

The above are 3 ADDITIONAL faults found followinbe 6.1 Loader software. In view of

the above | have asked (mentioned to you in myipusvmemo), Y.C to arrange for 2
technicians, a software & a hardware personndietstationed here for a 3-6 months duration
to ensure that any issues surfacing can be quaskdyysed and rectified. The presence of Y.C
over the past week has proven that such suppahbisiglutely critical for if it had not been for
his presence, we could potentially face anothek{tesh from retailers/consumers re endless
faults with the unit. Please let me know ZinweBpense to this issue.

In view of the above we will need to slightly changur switch to S36 ? and this is because
we are unable to deliver replacement units of d3fustomers with faulty units quick enough.
After all the deliveries made to us, the lateshigehe 200 units received yesterday (which
needed to be checked here due to the cable prohbartioned above), Castel has 392 units
(pus 4 taken by Y.C) in Zinwell. This excludes @0 units now in transit-at-sea due to be
converted to S36. Initially it was intended thatteé 200 units now held in Taipeh and to be
modified with the Loader 6.1 and change of cableyid be air freighted to Perth & Brisbane.
We now require these units to be air freighted ®LIMOURNE instead on 4/7/06.
Additionally, the 192 units + 4 units should be nified as J35 (instead of S36) to be
similarly air freighted to Melbourne as soon asgilale (please provide dates when this is
ready for shipment).

25.  That prompted the laconic email reply from Mr Satisp dated 27 June 2006
that;
| would like to ask Zinwell to buy back all J35 fnathe market again.

26. In similarly apologetic tone Mr Sato wrote on 5yJA006 to Castel's Service
Manager, Mr Victor Hew;
Regarding recent incidents | am sorry for our irmp@ge action. | owe you too much about
field test and this quality checking. | will stubpw to improve and to manage these matters
before releasing the goods.

27. On the same date, Mr Sato wrote to River Chiangmivell who was then
apparently still in Melbourne conducting field iegtof the J35;
Zinwell just arouse the concern about all relatemtipcts and if so, | will step down about
these matters and leave everything between Casteliawell for all matters. | have decided
to freeze all STB projects and delivery. Pleaseyask staff to return to Taiwan. It is just
shame to Toshiba Brand and myself.

28.  Within about two months, Mr Sato left TSP and topkduties at Toshiba’s
office in France. He advised Castel by email oept&mber 2006 of his impending



transfer and that his responsibilities within TSéulWd be taken over by Mr Murakani
as Department Manager, Ms Oh as Sales Manager asb s Manager, Product,
Planning and Marketing with Mr Yamamoto taking oasrGeneral Manager “as
concurrent.”

Mr Hew’s role in developing and modifying the J3WaC26

29.  Mr Victor Hew was the service manager for Casteffrl990 and has been its
Service Director since December 1996. From hispeatsve, the development of the
J35 for sale in Australia began in about Decemb@&d2vhen research and
development engineers employed by TSP and engiregrkyed by Zinwell visited
Australia and carried out field testing of the #&8uding its recording and playback
functions. As defects were identified, they weréfreal to Zinwell in Taiwan which
immediately made recommendations for rectifyingfthdt, usually by means of a
software upgrade.

30. After Castel began selling the J35, numerous coimiglérom retail customers
came to Mr Hew’s notice from about April 2005. ter prepared a schedule of
faults which had been discovered in the J35. Ttla¢dule summarised each of the
faults and what was done by Castel in responsadio eomplaint about a fault. Some
faults were rectified by the software upgrade mibsd by Zinwell and made
available to customers by Castel after approvaldesh obtained from TSP’s research
and development department.

31. Mr Hew calculated that, in the period from July 2@6 June 2006, Castel
received 8569 units of the J35 from Zinwell of whiz,520 were production units and
6,049 were units which had been reworked. As furdedects in the units received
from Zinwell were identified, a red sticker wasaatied by Castel to each affected
unit. That served to indicate that the unit in dueshad been provided with a
software upgrade V70-RV1. Later, red stickers omctvithe marking “CC” had been
made disclosed that the units concerned had bied With a more recent software
upgrade, R71T10. As further faults manifested thedves, the rectifying software
upgrade was identified in a similar manner. Onét fathich Mr Hew considered to be
a serious unresolved defect which was never ovezdoyrany of the software
upgrades, was the “lock-up” of the set-top box.

32. Mr Hew’s definition of an “epidemic failure” was eroccurring in more than
3% of a product line. He characterised the “lock{aplt as occurring in more than
100% of the J35 units because it recurred, somstimge than once, even after a unit
had been returned to Zinwell to be reworked.

33.  On 8 February 2006, TSP advised Mr Hew by emad wfajor production

fault in the circuit boards installed in the J33tsimvhich resulted in a failure rate of
approximately 1.5% of 9,000 J35 units tested. Aditey to Mr Hew, an acceptable
failure rate should have been between 2 and 5vienyel 0,000 units. In his opinion,
the higher failure rate identified by Zinwell shddiave resulted in a complete recall
of all units fitted with the affected circuit board

34. In early March 2005, Castel had received delivgraiofreight of 1,520 J35
units. It was also given instructions by email freinTsang of TSP on 7 February
2005 for upgrading the software of those unitsrafiey had arrived in Australia.
However, it was later discovered, in March 200%f three capacitors in the main
circuit boards of all 1,520 units were defectivel afl had to be returned to Zinwell
for rectification. At the end of March 2005, Casdgteed to the temporary elimination
of certain features of the J35 in order to bringudta saleable product. At that time,
Zinwell's estimate was that solving the extant faur the J35 would require four



more weeks, i.e. to 27 April 2005. Three hundred naits which were sent to Castel
by Zinwell arrived in Melbourne on 27 April 2005t @r new units arrived in
Brisbane and Perth on 29 April 2005.
35. On 28 April 2005, Mr So of TSP advised Mr Hew thatv top covers for the
J35 with holes for ventilation would be sent to €hen 21 April 2005 and that, on 26
April, new software would be released, subjectltaréical problems having been
fixed, and three Zinwell engineers would visit @Hstpremises to rework 1,500 J35s
by downloading new software into them.
36. Mr Huang of TSP arrived in Melbourne on 21 April0®Bbut tests which he
carried out the next day revealed that each of tiegtrJ35s was not performing
correctly. In the last week of April 2005, Casteblan distributing to customers J35s
which it knew to be defective. It expected compmend they came almost
immediately. A new defect in the J35 emerged wheras discovered to be incapable
of recording broadcasts from the “WIN” televisidatson. That was notified
immediately to Zinwell.
37. On 9 May 2005, Mr Hew advised Mr Chey of TSP ofraézing” problem
with the J35. He acknowledged under cross-exanoinahiat some of the defects then
remaining in the product would not have been apgdeeall end users because of the
nature of their television receivers or other emept.
38. On 2 June 2005 Mr Hew, together with Mr Kwong, mvéh Mr Y C Liu of
Zinwell to discuss further development and rewogkoh the J35. Mr Liu undertook to
rework 1,557 units and airfreight them to CastellByJune 2005. On 16 June 2005,
Mr Hew sent to Mr Liu of Zinwell an email in theterms;

Thanks very much for visiting us to solve the ramra problems.

At last, the F.Forward/F.Rewind freezing problersa$ved.

| hope no more problems from now on.

For your information, Mr Chey called me yesterdagniing to know whether you have

completed the rework.

| told him you have completed approximately 80Qtsiand | will continue what is leftover. |

do not know why he called me to ask about the rewide said he would call River.

Anyway, again | thank you personally for all theiasance you have given to me. Hope to see

you again. Maybe in Taiwan.

39. The “approximately 800 units” referred to in thatal had come from Castel's
warehouse. They were sold after being fitted wetv isoftware.

40. At the time of Mr Kwong’s letter to Mr Sato of 51y12005 quoted at [17]
above, all stocks of J35s held by Castel were tigged-urther testing of the J35 was
carried out by Mr Tsang of TSP in September 20@bMnHew noted some of the
test results. Even at the end of that year, Castslstill trying, with Zinwell's
assistance, to remedy defects in the J35 and wauaing to sell those units which it
believed did not suffer from major faults.

41. Mr Hew also recounted faults affecting the “TosHiB26 set-top box which
were similar to those detected in the J35 unite. TA6 was the same as the J35 but
without its HDD (hard disk drive) recording capgciBome of the same defects may
have affected both models.

42.  As aresult of the many complaints received by €dsdm consumers of
“Toshiba” products affected by “epidemic” faultsy Mew deposed that his service
department had to take on 35 additional staff. &f,whe seven existing service staff
members were distracted from their normal dutieglation to other products in the
Castel range and were overworked in trying to cojle the additional workload.



43.  Several of the “bugs” identified in a list suppliedCastel by TSP on 7
February 2005 were previously unknown to Mr Hewr Was he aware, at the time,
of the “bugs” lists which had been created in eafl95 by TSP and Zinwell in
relation to the J35 set-top box as described at][aBd [155] below. He only
undertook the installation of software upgradesmecifically instructed to do so
by Zinwell or TSP. Generally, those upgrades weastailed by Zinwell or TSP
personnel on their visits to Melbourne. Mr Hew gated that his service department,
from time to time, provided facilities and laboordssist the visitors but disavowed
any active participation by Castel in developindield testing the J35. Occasionally,
Castel, on request from TSP, field-tested softwarsample set-top boxes and
reported the results to Zinwell and TSP.

44. The internal classification by TSP of “bugs” as “AA “AA”, “A” etc, was
unknown to Mr Hew until TSP gave discovery in thpseceedings. However, he
knew that, as at the third week of March 2005,dlveere significant unsolved
problems with the J35 although he was unawareeti#tails. That was partly due to
difficulties in communicating with the visiting Aivell engineers who spoke only
Mandarin, whereas Mr Hew’s two languages were Gade and English.

Termination of Castel’s Distributorship of “Toshilroducts

45. By about October 2006, it was apparently seen ¢in fides that the
arrangement between Toshiba and TSP on the one dadiCastel as their Australian
distributor on the other, could not be sustainelgimt of the distress and
dissatisfaction which had been caused by the tabfithe J35 and C26 set-top boxes
and the recurrent lamp problems with the DLP talievi receiver. The termination of
the relationship was first discussed at a meetm§ blovember 2006 at Castel’s
Melbourne premises. That meeting was attended ba&fis, who, from July 2002 to
September 2006 was the Manager, Sales and MarKetifgsP and later became
Chief Specialist in Toshiba’'s Global Production Begment, Mr Yamamoto, who
succeeded Mr Sato as TSP’s Manager, Sales and titaykand Mr Murakami, who,
it will be recalled, had taken over in Septembed@8s TSP’s Department Manager.
46. There was a further meeting in Melbourne on 16 Madwer 2006 attended by
Mr Osumi, a director of TSP. Later, Mr Yamamoto &mdOsumi met two of the
directors of Castel, Mr Kwong and Mr Eric Ho in HpKong on 2 December 2006.
Mr Yamamoto and Mr Murakami attended a further nmgein Melbourne on 11
December 2006 mainly to discuss Castel’'s stockireopents on the assumption that
it would continue to distribute Toshiba productsiludil March 2007. There was also
discussion of price reductions which might be abldwo Castel as it ran down its
distributorship.
47. On 5 April 2007, at a further meeting in Melbouradermination agreement
(“the Termination Agreement”) was executed betw€astel, TSP and Toshiba. The
Termination Agreement recited that, in it, “Toshdrad TSP shall be jointly or
severally called “Toshiba”.” It contained the folling clauses:
1. Castel Electronics Pty Ltd (“Castel”) has untileaty been the
Australian Distributor for Toshiba AV products uma@edistribution agreement
dated 8th August 1996 as renewed and sale andgaet¢ransactions
(collectively the “Distribution Arrangements”).
2. Castel and Toshiba agree that the Distribution Ageanents ended on
1st April 2007. Castel and Toshiba have a numbesoies outstanding
between them relating to the cessation of the bigion Arrangement. They
have agreed to resolve some of those issues maheer set out below.



3. Castel and Toshiba have agreed to resolve all slaimch Castel may
now or in the future have against Toshiba excepthfe following matters : -
a. all claims (including fixture claims) for warrantguality and
consumer issues (including indemnity or claimseispect of liabilities
to consumers under Australian Law) for certainhaf products namely
Toshiba brand television receivers and set top $oxduding but not
limited to J35, STB, DLP and C26 (together withather products in
which epidemic failure (i.e. failure more than 3gqant of such product
purchased from Toshiba) has occurred) purchasé&thbtel from
Toshiba.
a. ongoing warranty costs and fees to be borne byibasir TAP
for Toshiba brand TVs, DVD products and other Adqucts
distributed by Castel on or before March 31, 2@@7ich would be
borne by Castel,
b. the claims against Toshiba that Castel has in octspeall
damages and losses (whosever arising) and expen€estel’s
business arising from the conduct, representatextgyns and/or
omissions, if any, of any of Toshiba (includingitraficers, servants,
agents and subsidiaries) affecting Castel for #reod commencing 1
January 2007 to 31 March 2007.
c.interest on the delayed payments being one oe wicthose matters

comprising Solved Disputes.

(the “Unresolved Disputes”).

Those claims (except for the unresolved disputestalled “Solved Disputes”. Toshiba will

pay Castel :-

a. Outstanding price adjustment of LCD TVs: US$626,

b. Compensation for the termination of the Distribot@rrangements:
US$1,000,000
c.Reimbursement of advertising costs used in 2006BVD products: A$327,768;

d. Reimbursement of costs and fees incurred by Castekolve certain quality
issue of DVD products in the past: US$78,409.
e. Reimbursement of any retrenchments costs (A$90),@00ertisement costs

(A$550,000), and various service claims, (A$363)948%$1,813,946

4. All of the above amounts are to be paid to Castelater than 11/04/2007.
5. Castel will cooperate with Toshiba to ensure a gmt@ansition for the
distribution of Toshiba TV, STB and DVD products.
6. Castel shall provide Toshiba Australia Pty Ltd (‘A with the following
information (and in respect of that informationtttsathe intellectual property of
Castel, which is clearly identified by Castel, onamn-exclusive basis) to ensure a
smooth transition for the distribution of the prothiat latest in respect of items (a)
and (b), 18 April 2007 and for all other matter@,April 2007

(a) customer list, sales price list and sales ¢ad;

(b) trade inventory lists;

(c) after sale service records;

(d) certificates for technical standards;

(e) any other information held by Castel neces&arthe smooth transition, which Toshiba or

TAP reasonably request.
7. Castel shall continue to provide the after salegicse of the products until
close of business 31 May, 2007 and thereafter Dasstiall cause TAP to assume all
future after sales service for the products. lipeesof epidemic failure products
Toshiba shall direct Castel as to the manner ofignag after sales service.
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(a) Toshiba and Castel have agreed for the purdfasatain of Castel's stock which the
parties shall separately identify and indicaterthestings and date of transfer. The list must
be provided by Castel to Toshiba by 10 April 20@d@yment for the stock shall be made to
Castel on 11 April 2007. The stock shall be inspedty Toshiba during the week
commencing 16 April 2007 at a time and place tad¢peed. After Toshiba’s inspection any
adjustment, if necessary, shall be made withinveeek after inspection.

(b) Castel shall continue to hold stock comprispgre parts for products in order to
discharge its after sales service obligations refeto in Paragraph 7 above. Toshiba will
purchase all Castel’s remaining stock of sparespart31 May 2007 at USD300,000.

9.

On receipt by Castel all of the above amounts,iamdnsideration of the

performance of the covenants by the parties, then

48.

a. Castel shall release Toshiba, any of its sharemmld@ectors,
employees, agents, subsidiaries including TAP ditlcated companies from
any and all manner of action or actions, causeuoses of action, in law or in
equity, suits, debts, liens, contracts, agreementsnises, liability, claims,
demands, damages, losses, costs, expenses of éagsmature whatsoever,
known or unknown, fixed or contingent, which theynnhave or may hereafter
have in relation to or arising out of only the Sml\Disputes.

b. This letter may be used by Toshiba as conclusiideece that Castel
accepts those payments in full and final settleswehall of the Solved
Disputes.

It will be noted that cl 3 of the Termination Agreent identified four

categories of disputes (“the Unresolved Disputesiich were not settled by the
Termination Agreement. The Unresolved Disputes wegesubject of a further
agreement (“the Unsolved Disputes Agreement”) died 5 April 2007 which
similarly recited that, in it, Toshiba and TSP “kHle jointly or severally called
“Toshiba”.”

49.

The Unsolved Disputes Agreement repeated cll 12aindm the Termination

Agreement and contained the following further pstms:

C. Castel and Toshiba have agreed to set out the mergassues between
them which are detailed in the following manner:-
a. all claims (including future claims) for warrantyjality and consumer

issues (including indemnity or claims in respecliabilities to consumers) for
certain of the products namely Toshiba brand tsiewireceivers and set top
boxes including but not limited to J35, STB, DLRI&26 (together with all
other products in which epidemic failure (i.e. @@ more than 3 percent of
such product purchased from Toshiba) has occup@ahased by Castel from
Toshiba;

b. ongoing warranty costs and fees to be borne byibasir TAP for
Toshiba brand TVs, DVD products and other AV prdadulistributed by
Castel on or before March 31, 2007, which wouldbme by Castel;

c.the claims against Toshiba that Castel has peaof all damages and losses

(whosever arising) and expenses to Castel’s busarésing from the conduct,
representations, actions and/or omissions, if ahgny of Toshiba (including

their officers, servants, agents and subsidiaa#syting Castel for the period
commencing 1 January 2007 to 31 March 2007.

d.interest on the delayed payments being one oe wicthose matters

comprising Solved Disputes.



(the "Unresolved Disputes").
The above definitions shall not be construed aadmnission of any liability caused by each
item of the Unresolved Disputes.
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4, Toshiba shall pay USD$2,000,000 (“Interim Paymemtofint”) to Castel not
later than 11th April 07 as an interim payment“fdnsolved Disputes”.

5. These arrangements are entered into by the péotiése purpose of
accelerating the negotiations about the Unsolvesppiies only, and is not intended to
constitute and shall not be construed as an admisisat either party is to any extent
liable for any breach of contract or violation aw.

6. The parties agree to negotiate in good faith ireotd resolve the “Unsolved
Disputes” as expeditiously as possible. If desputeh negotiations the Unsolved
Disputes are not resolved within 60 days from taie @f this letter by a binding
agreement in writing, nothing in this letter pretsetine parties from taking such action
as maybe available to them.

(a) If pursuant to Clause 6 the parties reach dibgnagreement on the terms of the full and
final settlement of the Unsolved Disputes speciirethis letter or the Unresolved Disputes
are otherwise determined by whatever other steppdities may take, and if that
determination requires payment by Toshiba to Catteh the Interim Payment Amount shall
be appropriated to the said payment. If such detertion results in Toshiba having to pay
less than the Interim Payment Amount to Castelastél having to pay an amount to
Toshiba, then Castel shall return to Toshiba tleeex or the whole amount of Interim
Payment Amount, as appropriate.

(b) If the parties do not reach a binding agreenrefull and final settlement of the Unsolved
Disputes as contemplated by this letter Castel re&ymn and use the Interim Payment
Amount received pursuant to this letter until timalf resolution of the Unsolved Disputes.

8. Without limiting the generality of any of the for@gg, the parties
acknowledge and agree that upon reaching agreaemehe terms of a full and final
settlement of the Unsolved Disputes, the parti¢lsdocument the terms of such a
settlement by entering into a comprehensive fursletitement agreement embodying
all of those terms.

50. As contemplated by cl 6 of the Unsolved Disputeseggent, the parties
continued further negotiations after 5 April 20Q# ho further resolution was
achieved of the issues outstanding between thenmavidrch 2008 Castel issued the
present proceedings.

CASTEL’S CLAIM AS PLEADED

51. By its amended statement of claim, Castel allegat from time to time, it
purchased substantially all of its requirementslioshiba products from TSP on a
regular monthly basis from September 1997. It mdieged, relevantly, that, from
September 1996 until April 2007, it promoted Toshisoducts in Australia and sold
them to retailers and repaired and serviced théibagroducts.

52. Itwas then alleged in paragraph 14 of the amestiEdment of claim:

On receipt by the Applicant of each pro forma imegialternatively on receipt by the
Applicant of the commercial and shipping documéatseach shipment, a contract for the
sale of goods came into existence between the égliand the Respondent (hereafter called
“a sales contract”).

53. Paragraph 15 of the amended statement of clainked;dy virtue of the fact
that Castel and TSP had their respective placbssihess in Australia and Singapore,



the United Nations Convention on Contracts forltiternational Sale of Goods (“the
CISG”). The following terms were said to be implieceach sales contract by
operation of the CISG:-
(a) that the Respondent as seller was obligedlieedgoods of the quantity, quality and
description required by the sales contract (arB8gl));
(b) that the goods had to be fit for the purposesvhich goods of the same description
would ordinarily be used (article 35(2)(a)); and,
(c) that the goods would have and retain for aaealsle period of normal use by consumers
their specified qualities and characteristics.

Castel then invoked, further or alternatively, wearanties of fitness for purpose and
merchantable quality implied I®y19(a)and (b) of theGoodsAct 1958(Vic) (“the Goods
Act).

54. Reference was next made in the amended statemelatiofto the introduction
in Australia of high definition digital broadcastimnd the demand which that created
for digital television receivers, set-top boxesaiap of receiving digital television
broadcast signals and reproducing them on therssi@&eanalogue television
receivers, wide screen television receivers abtedsive high definition signals and
integrated high definition digital television receis.

55. In paragraphs 23 and 24 of the amended statemetdiof Castel alleged that
TSP had made to it representations about the JiBte teffect that;

(a) it was being developed and would be releasddlyn2004;

(b) it would be capable of receiving high definititelevision digital broadcast signals in all
relevant Australian display formats;

(c) would be capable of recording and replayindntdgfinition television broadcasts;

(d) would be more powerful than the existf®g5set-top box;

(e) would most likely be the “most wanted set-top in the market”;

() would be available by the launch date set b¥? D& such later date as would allow Castel
sufficient time to exploit the innovative characbéithe J35 before competitors could
introduce competing products into the market.

56. Each of the representations set out above wadshiave been repeated by
TSP’s entering into each sales contract for th@lyupf J35s to Castel and causing
them to be delivered in Australia to Castel. Aslwelvas pleaded that, in reliance
upon those representations, Castel made substpuat@iases of J35s from TSP. It
was then pleaded in paragraphs 31 and 32 of thadedestatement of claim that, in
February 2005, serious defects manifested thenmsaivbe J35 as a result of which
the proposed launch of the product on the Austratiarket had to be delayed. The
emergence of further defects after the installatibreplacement software in the J35s
and numerous complaints by consumers from about208% were alleged in
paragraphs 33 and 34.

57. It was next alleged in paragraph 36 of the amerstiément of claim that TSP
made further representations to Castel that thielgmts earlier discovered in the J35
had been substantially resolved and it remainedrsupo competitors’ actual and
proposed products.



58. Paragraph 37 of the amended statement of claimealléhat, in reliance on the
representations set out at [55] above and thedurdpresentations summarised at
[57] above, Castel purchased a further 4,040 J&5s TSP. Paragraph 38 then recited
a litany of further defects alleged to have appdéetween July 2005 and August
2006 in the J35s supplied to Castel by TSP mostath had to be returned for repair
or exchange, some more than once.
59. Paragraph 41 of the amended statement of claimealléhat representation (f)
set out at [55] above was untrue because:
In or about September 2005, the Applicant discavénat Zinwell, the manufacturer of J 35
units for the Respondent, was manufacturing an@lgung a product with similar
characteristics to the J 35 for Sony that was tdireompetitive with the J 35.

60. It was next alleged that each of the representazml further representations
alleged as described at [55] and [57] above wakading and deceptive and that
TSP had no adequate basis for making it.
61. A further set of representations about the TosBibR television receivers
(“the DLP representations”) was to be found at geaph 44 of the amended statement
of claim in these terms;
Between mid 2004 and September 2004 the Resporef@mesented to the Applicant that it
would make available to the Applicant for salehie Australian market a series of digital
light processing television receivers (“DLP’s”) arldat the DLP’s would have the following
characteristics:
(a) they would be large rear projection televisieceivers utilizing DLP technology
developed by Texas Instruments of United Statéswdrica and licensed to Toshiba for the
manufacture of DLP television sets;
(b) they would have a long lamp life; and,
(c) they would be superior prestigious products.

62. As with the J35 representations, the amended stéatieof claim alleged that,
in reliance on the DLP representations, Castelgalacders for DLPs with TSP which
sold and delivered 2,250 of them to Castel betvidarember 2004 and October 2006.
It was then alleged in paragraph 51 that from Jgn2@05 serious faults appeared in
the DLPs supplied to Castel by TSP as a resulth¢mCastel “was obliged to accept
returns of the DLPs from its retailers and refumel purchase prices paid to [Castel]”.
63. It was further alleged in paragraph 53 that the Dépresentations were
misleading and false in that TSP lacked any adedcaesdis for making them.
64. Another set of allegations directed to the C26tgptboxes was introduced by
paragraph 54 in these terms:
Between May 2005 and February 2006 the Respondpresented to the Applicant that it
would make available to the Applicant for the Aaan market a new product (the HDC 26
set top box) in two versions (“the C 26”), and ttiet C 26 would have the following
characteristics: (“the C 26 representations”):
(a) it would be a state of the art set top box \igtitures long awaited by consumers;
(b) it would have substantially the same capacégethe J 35 was meant to have save for a
recording function;
(c) the C 26 would be free of defects; and
(d) it would be superior to a competitive set tax product marketed by Sony with a
Broadcom IC chip incorporated into a set top box.

65. As with the J35 representations and the DLP reptatens, the amended
statement of claim alleged that, in reliance onGRé representations, Castel made



substantial sales contracts with TSP for the pueld 12,000 C26s. It was then
alleged in paragraph 60 that, after delivery, sevidefects appeared in the C26s and
in paragraph 61 that the C26 representations weleaning and false in that TSP
lacked any adequate foundation for making them.
66. A cause of action for contravention®©b20f theTrade Practices Act974
(Cth) (“theTrade Practices At} was next pleaded in paragraph 62 of the amended
statement of claim which alleged;
By making the J 35 representations, the furthéy teBresentations, the DLP representations
and the C 26 representations the Respondent engagedduct in trade or commerce which
contravenedection 520f theTradePractices Act 1974nd the Applicant thereby suffered
loss and damage in Australia.

67. Products other than the J35s, the DLPs and thendith had been purchased
by Castel from TSP were alleged in paragraph @hefmended statement of claim
to be defective at a rate of more than 3% which seéd to have been recognised as a
matter of customary dealing between Castel andas3Re maximum tolerable
incidence of defective products. Those other prtxlwere called “the other epidemic
failure products” and were said to have been dofitheir intended purpose or to have
been of unmerchantable quality. Breaches of thessaintracts in respect of the
various goods already described were then allagétese terms in paragraphs 65, 66
and 67 of the amended statement of claim:
65. Further or in the alternative, the supply by theptedent to the
Applicant of the J 35 products, the DLP produdis, € 26 products and the
other epidemic failure products with the hereinbefoleaded defects was a
breach of the terms of the sales contract reldortge particular goods.
66. The breaches of the sales contracts occurred itraliasby reason of
the products being delivered to the Applicant dreldefects being found there
in purported performance of the applicable saledraots.
67. Further or in the alternative, the supply of ti85Jroducts, the DLP’s
the C 26 and the epidemic failure products withafugesaid defects was a
breach of each of the hereinbefore pleaded impéads of the applicable
sales contracts under the CISG and/or the law ctiovia.
68. The allegation of loss and damage suffered by Casi®to be found in
paragraph 68 of the amended statement of claimhareicited;
In dealing with the defects in the goods the sulpéthe J 35 representations, the further J 35
representations, the DLP representations and @@ r€presentations and the epidemic failure
occurrences on other products the Applicant incusigbstantial costs and expenses it would
not otherwise have incurred but for the said mdilegand deceptive conduct, and breaches
of contract.

69. Paragraphs 69 to 74 of the further amended statemhefaim then advanced
an additional claim for damages sustained by Castealresult of not having
consummated the Harman Option discussed at [79pbloof these reasons. The
essence of that claim was encapsulated in théwagparagraphs of the amended
statement of claim which alleged:
73. In or about June 2004 the Applicant determinedoddke up its
opportunity to acquire the Harman Internationatribsitorship for Australia
by reason that the Applicant was satisfied in cqneace of the J 35
representations and DLP representations as tbilis/ao achieve its profit
projections for the 2005 financial year and subsetjy.



74.  The Applicant lost the opportunity to acquire amdfp from the
Australian Harman International distributorship @my other supplementary
business by reason of relying upon the said migigeahd deceptive conduct
constituted by the J 35 representations and DLReseptations and the
consequences thereof, and thereby suffered fudksrand damage.

THE HARMAN OPTION

70. In 2003 Mr Kwong conceived an ambition, as he pirt his witness
statement, “to extend Castel’s business to audidymts.” That stemmed partly from
Castel’s involvement in the formation of a groupspécialist Hi-Fi retailers known
first as “Australian Consumer Electronics Specialiand later as “AV Specialists.”
Almost all of the retailers who became memberdaf group were strong supporters
of the “Toshiba” products distributed by Castel &mdKwong estimated that at least
75% of the members of AV Specialists would havepsuied “Harman” brand
products had Castel become the Australian distitaftthose products. To further
Castel's ambitions to expand its product rangetélappointed James Chay as
General Manager of a new air conditioning diviseomd Paul Clarke as General
Manager of a new audio division.
71. In September 2003, Mr Kwong, accompanied by Paalkg| visited the
offices of Harman International (“Harman”) in Pankere they met Phillipe
Rinckenberger, Harman’s Sales Director — Distribiarket and Cyril Vincienne,
Harman’s Area Sales Manager for the Middle EasticAfand Oceania. Mr Kwong
and Mr Clarke then made a “presentation” to thentdar representatives on 24
September 2003. That gave details of Australiajsupadion distribution, the market
conditions for selling various types of televisiateivers, DVD, CD and Mini Disk
players and digital still cameras.
72.  As well, the Castel presentation identified keyegaties of the major brands
of audio and video products in Australia and thekatshare enjoyed in various
categories by the major brands. Part of the powant presentation recited “Castel is
interested in distributing the Harman Kardon branthe Australian market. JBL and
Infinity are also of interest.”
73.  As aresult of the meeting in Paris in Septemb@&32Mr Cyril Vincienne of
Harman visited Castel's premises at Preston inoviigtto appraise its resources and
operations in Australia. A further meeting occuraeédHarman’s European
headquarters in France on 13 and 14 April 2004 vitheKwong and Mr Clarke made
a further presentation to Mr Rinckenberger, Mr \¥émnie and several other Harman
executives. That presentation drew attention testrength of the Australian economy
and its prospects for growth. It also emphasisat @astel was “ready for expansion”
and expressed its interest in “Harman Kardon, J&té and car and Infinity home
and car products” saying;

We are prepared to openly discuss any opportunisgture these brands either by direct

negotiation with Harman International or by wayacfjuisition of the current distributor,

Convoy International.

The presentation also indicated the resources whédtel would dedicate exclusively to
selling and servicing the Harman brands in Ausdradis well, it outlined Castel’s general
marketing programs for 2004 and what Castel woftflet ¢tiarman International by way of
improved sales promotion, a leading parts and semvetwork and increased volumes of
sales. That presentation acknowledged the exiptiégence in Australia of Convoy



International (“Convoy”) as a distributor of centddarman brands, and outlined the expected
impact on the Australian market if Castel wereeadme the distributor in place of Convoy.

74. However, after the meeting in April 2004, Harmafeodd to appoint Castel to
be its Australian distributor of “Infinity” brandogakers and car audio products and
indicated its willingness to extend the distribgtop to further brands after Castel had
demonstrated a period of successful trading irfltifenity” products.
75. Nevertheless, Harman was not prepared to displacedy as the distributor
of Harman’s brands, which it was then distributfrigarman, Kardon and JBL). That
had been made clear to Castel as early as 2003 Mh¥imcienne wrote to Mr Paul
Clarke as follows:
Dear Paul,
How are you?
Have you received and reviewed the samples ofitgfoar audio products? If so, | would be
interested to know the outcomes of your investayeti
A proposal was submitted to you on October 22nctcivinas explaining the type and amount
of support Harman was prepared to grant Castalvé Imot heard from you on this specific
topic and would be interested to study your deddiesiness proposal.
Harman already does a significant business on #Blpiwducts in Australia and that we will
not jeopardize. The decision which consists of giremour distributorship will be taken if
the performances of the current distributor aresatisfactory while considering all existing
options. However, Castel is not active on this retiglet and | am convinced that you have an
opportunity to penetrate it very successfully withnity.
Wouldn't it be an exciting challenge for both oftosposition Castel as one of the leading
distribution company in this field in Australia?
| look forward to reading your advices.

76.  Mr Clarke responded to Mr Vincienne’s email of 6Mdmber 2003 by an

email of his own on 7 November 2003 in these terms:
By now, you would have received my email responsgotr proposal sent on 28th October.
With respect to your decision to make only Infingtyailable to us, we decline your kind offer
at this time until we are able to secure anothanthof car audio from which we can plan a
more effective launch strategy. As presented inpbam, we would be committed to invest
significant money and resources to launch car aiedappeal to a larger audience rather than
start in a niche manner.
We respect the business your current distributovigdes Harman, and as mentioned at our
meeting, our interest in carrying the complete Harmange and providing you with an
established distribution network, we propose to, ypanother option.
Regarding the samples, | understand they ararsiibur system in the Netherlands. Could
you kindly arrange to retrieve these as we wouldbearequiring them at this time.
Michael and | thank you for your time to date arelvope we may be able to continue our
discussions in the not too distant future.

77. Harman would only install Castel as distributottsg Harman and JBL
products if a totally satisfactory arrangement ddug reached between Castel and
Convoy.

78.  Mr Kwong thought that, if Castel were limited tsttibuting only some
Harman brands, there would be insufficient incompustify acquisition of the new
line of business. In Mr Kwong’s opinion, an addii@d $20 million in annual turnover
would be needed to justify the acquisition.



79. Inlight of the intimation by Harman that Castelwaneed to reach an
accommodation with Convoy, Castel, on 22 April 208dtered into negotiations with
Mr Mclnnes, the Chairman and Managing Director, BidMatthews the Technical
Marketing Director, of Convoy. At that time, Conveyusiness consisted of the
distribution of Harman and JBL products, princigai New South Wales with
limited activity in other States of Australia. Caywas also a distributor of
“Monster” brand cables in which Castel had no iesérCastel believed that Convoy’s
sales of Harman and JBL products amounted to &®uatillion per annum.
80. At a meeting on 22 April 2004, Mr Mcinnes of Convaglicated that he
regarded the value of Convoy’s goodwill attachethwAustralian distributorship of
the Harman and JBL products as in the order of Hiiom He also stipulated that, in
the event of acquiring that part of Convoy’s bussjeCastel would have to take over
Convoy’s liability to support warranties to purcbhesof Harman products which had
been distributed by Convoy.
81. Mr Kwong regarded Mr Mclnnes’ indication as only‘@apening gambit” and
suggested that Convoy’s goodwill attaching to thustalian distributorship should be
valued independently by one of the “Big Four” aauting firms. Mr Mclnnes rejected
that proposal and suggested that an alternativeldibe formulated by his mergers
and acquisitions advisers. Mr Mclnnes then lefttfalm for Europe where he had
consultations with representatives of Harman. QGrréturn, he advised Mr Kwong
that Convoy would then agree to a valuation ofgbedwill of Harman’s business
being conducted by KPMG (one of the “Big Four” aeeting firms) but would not
necessarily be bound by the figure arrived at lay #aluation.
82. Mr Kwong has deposed that, in or after May 2004h&e estimated that sales
of the Toshiba J35s and DLPs could generate reveinue to $20 million per annum
for Castel, but to achieve that result Castel wdwdde to deploy its sales staff to
servicing the new Toshiba products as well as fiing lines distributed by Castel.
That would leave Castel with no capacity to supparew line of Harman audio
products. As well, he considered that the $5.7iomillvhich he had budgeted for
supporting the new Harman products would have todeel for the promotion and
support of the J35s and DLPs.
83. In his witness statement, Mr Kwong explained abfe$ the thought processes
which led him, between May and June 2004, not taged with the Harman Option;
162. The position reached between Castel and Convdyeagrid of April
2004 was that Convoy was willing to withdraw frogllisig Harman goods for
an appropriate price. | was prepared for Castphioa figure of the order
arrived at by a major accounting firm plus a seleseinount of premium, if
necessary. There was more work to be done to Eg@e®ment as matters
stood at the end of May 2004.
163. Because of the assurances of TSP regarding theniemtiaunch of its
new J-35 and DLP products | took the view that €lastould pursue that
relationship rather than continue to negotiate Witdmvoy. If I had known in
the second half of 2004 or early 2005 that Tosbib&SP did not have a
reliable product of the represented capacity ofJ#3s, Castel would have
concluded a deal with Convoy and Harman to take theedistribution of
Harman products in Australia. | know of no reasdrywuch negotiations
would not have been successful at that time.
164. Castel withdrew from the negotiations with Convoyune 2004 and
committed itself to taking advantage of the J-38 BhPs. | was mindful of
Castel’s long relationship with TSP and the stagaihToshiba branded
products to that point and of the considerable [geraf its proposed products.



If I had known that TSP was not in a position tpp@y essentially fault free J-
35 and DLP products Castel would have pursued andiuded a Harman
distributorship or other distributorships. Thereswa point in Castel taking on
Toshiba TV products which had not been sufficiedityeloped or tested to
meet the digital broadcasting needs of consumetseiiustralian market.
165. Castel’s relations with Harman remained on a frigihasis after May
2004 and in June 2004 Mr Rinckenberger wrote tcomdirming that the
Infinity brand was still available for Castel tcsttibute in Australia.
84. Under cross-examination, Mr Kwong indicated thast€bhad never paid for
goodwill when taking over the distributorship ofew brand but had always started
from scratch. His view was that Convoy'’s businessild, at best, be only marginally
profitable if conducted on a national basis. In prgposal to Convoy, Castel had
suggested that it would allow $100,000 compensdtiddonvoy in return for taking
over its Harman brands but if liabilities assumgdiastel in respect of outstanding
warranties should exceed $20,000, the $100,000 eosgtion would be reduced by
the amount of the excess.
85.  Mr Kwong further stated that Mr Mclnnes of Convadhclaimed that
Convoy’'s margin on its Harman products was $2 onllper annum which led him,
Mclnnes, to suggest a takeover price of three titnasfigure, i.e. $6 million. Castel
declined to entertain any thought of obtaining Gy Harman brands in that way.
Instead, Castel would leave it to Harman to takev@g out of the equation but, if
Harman’s loyalty to Convoy should preclude thatrsey“we understand completely”.
86. On 23 April 2004 Paul Clarke sent an email to MndRenberger and
Mr Vincienne of Harman which recited, amongst otitémgs:-

We felt it important to provide you with a summafyour meeting with Geoff and Alex and a

number of proposals for your urgent consideration.

Before going into a summary, it is important foluyto gain an understanding of the general

tone of how we were welcomed at Convoy and of iteal discussions.

Alex was not in a mood for small talk and asked edmately if Michael was a person who

could make a decision on behalf of Castel, othernthe meeting would not proceed.

After satisfying his question, Alex presented uthvai copy of a confidentiality agreement.

After clarification of a clause, discussions comuoezh

Alex was in a power play mode from the first minute
We were asked to confirm our meeting content asdugisions with Harman to date. Alex
was not looking at me whilst | was talking, ratlkdtically absorbing what | was saying.
We disagreed on some of the points you and | vgrsusand he spoke about prior to our

visiting you, however this was dismissed as unirtgodras interpretations can easily be made.

Alex asked of our intentions.
We suggested we were only interested in HK and sBt. Monster and B&W.

Alex was animated in stating he was of the opimi@were to talk of a takeover of Convoy.
We confirmed we would be interested and that agamsinterpretation may have been made.

We offered to take on his staff and absorb them @dstel.

Alex then stated that Convoy was not for sale, havéhe transfer of the two brands was an

option - at the right price.

Alex suggested Monster and B & W would not wand¢al with Castel anyway without
giving any reason for this conclusion.

Michael made an offer to take on any staff who widaé allocated to JBL and Harman.

Alex rejected Michael’s offer, suggesting that Coypwad growth plans with Monster and B

& W and perhaps in other areas.
Alex expected us to make an offer on the day aswhs what was believed to have been
suggested by Harman.



We explained this would not be possible as we dilkhis company’s financials.

Alex has a figure in mind based on a turnover fgair 50% margin, with no expenses being
allocated or a breakdown of each brand’s contrautOn takeover, Castel would take all
stocks and spares at his landed costs and Casiéd we fully responsible for all warranties
on Convoy sales to date of takeover [3 years labdrparts and an additional 2 years on
parts!

This goodwill figure is unrealistic in our opini@s it is purely based on emotion and not
standard business practices.

Alex was keen to tell us about other agencies Cypimas traded for goodwill in the past.
Alex painted a picture for us from known negotiaiavhere the transfers of agencies were
good and of those not so good, with things likesmarts ending up in the sea, stock issues,
etc.

This perhaps was a subliminal suggestion of howtramsfer should or should not happen.
Michael suggested [as we have discussed with yoil Gonvoy and Castel appoint an
independent accounting firm to ascertain an objecatalue of what goodwill payment should
be made if any.

Initially, Alex was against this proposal as hedldaow could an accountant possibly
understand the goodwill value of his business. Aligkadmit to it being a decision from the
heart!

After a series of exchanges, Alex decided to agigeour proposal provided Castel pay the
accountants. Alex would reimburse half however sththe value be acceptable and the
transfer takes place. Terms of reference howeveitduteed to be agreed by both parties.
Castel agreed to pay Convoy the “fair” value asi@mum.

Alex stated the value presented by the accountantdanot necessarily be accepted and if the
value was below his figure, we would be advisethefshortfall. Castel would then have to
decide if it was viable. Alex suggested that a fdesalternative would be that Harman pay
the shortfall as a gesture of support to the netvidutor. We did not pursue this suggestion,
nor would Castel accept it, if offered.

We will appoint KPMG as the accounting firm, whisle believe is Harman'’s chosen
auditors, should the terms of reference to detegrtfie value of goodwill be accepted by
Alex.

Alex initially was not prepared to consider appamtng the value of the two brands away
from Monster and B&W, nor in taking expenses inbosideration. Towards the end of the
meeting Alex did concede however that if expensexewo be taken into account he
intimated that the allocation of them to the Harrgaoup products would be well below 50%
of Convoy operating expenses!

Reading between the lines, it would appear thax’dldemand would be unacceptable and
perhaps another course of action be taken.

Alex verbally provided us with his SOH number afihed goods and parts [approx A$950]
This number was considered small by Alex in rati€astel’s overall business.

Alex was passionate about how successful an orgmizConvoy was and of their stock turn
ratios and cash flow. Castel would operate diffdyeand hold substantially more stock on
hand to compensate for increased demand.

When asked the terms of your contract with Alexpbmted out the agreement was only by
handshake. Alex did mention he of course has expggtcontacts within Harman at the
highest level. Sidney Harman and his daughter wemeationed.

As you can see so far that Alex was the dominaatiothese discussions, often repeating
Convoy'’s success and how we would have an easy wittr the Harman brands.

Alex stated that Convoy would provide a small wiwdaf opportunity in which to negotiate
the transfer and to have a decision made prioualiplkt 2004, with payment made July 1st
2004. Stocks could be transferred across priaid| i agreed to.



The issue of goodwill is the sticking point foras a business is only as good as it's current
success, not the future, nor the past, as you wapdeciate.

We feel that Castel has approached this propoaedfar of brands in a professional and
understanding manner and our discussions with Halmage been deliberate, but transparent.
In the event that Alex cannot agree on the termefefence to value the brands business and
accept our offer, we respectfully ask Harman's ictmmation and confirmation to one of the
proposals listed below.

Castel would agree to grow the JBL and HK busitgsa minimum 50% over Convoy’s
current purchases by year 3 of our agreement. Adlais Infinity home and cawe would

have an internal target to double the current purchases by year 3.

Proposal 1.

Harman choose to terminate Convoy from July 31dtagpoint Castel as new distributor.
This would mean that no goodwill payment would bedeto Convoy and the transition
would be of an angry nature. We are prepared tefcbis as we have experience in
handling past challenges as we had to do witheranihating Sansui. We would treat any
malice with a positive approach and move on. Tredgall Castel has developed with at least
90% of common retailers would enable us to rideamyt difficult issues. We would work

with Harman closely on stock forecasts and in ggtthe product to market quickly.

Proposal 2

As above regarding goodwill payment is concernesydver Harman to negotiate and
confirm a transfer date of 1st January 2005, wity stockholdings sold and delivered to
Castel by 30th October, 2004. If this is confirniedhe positive, Castel would take on

Infinity home and car audio products immediatelg aopport the brand with an enthusiastic
promotional program. If there would be any chargtheé agreement from the agreed transfer
date, we would return all Infinity stocks and cetmedistributorship.

We would ask for your sensitivity in reading betweke lines of this communication and
once again reiterate our keen desire to markeéethemnds and grow each others business in
the short, medium and long term.

Proposal 3

A third alternative relates to our suggestion uviard to Alex that the two parties could
meet in your presence and try to work out an agbeesis to proceed, but this was quickly
dismissed by Alex as unworkable.

Could you please review at your earliest converaeartd come back with your action plans.
On the subject of working out the terms of refeemnior the independent accountants [in
view of the early negativity expressed by Alex], ma/e second thoughts as to the usefulness
of spending approx $40k for the accountants tchécetaluation. We feel it is not being
viewed seriously by Alex as he has his own “from ieart” value which he seems to want to
hold to essentially regardless of what the accaoustarrived at. We await your advice on this
and your comments as to the next steps to be fakgmal emphasis]

87.  During the first half of 2004, Castel was still eastouring to ascertain the
value of Convoy'’s business as a Harman distrib@or10 May 2004, Mr Clarke sent
a further email to Mr Vincienne which included tipassage:
We look forward to speaking with you tonight ouné to discuss your meeting with Alex in
more detail.
We are more than happy to present a detailed sspian to you and will do so after
discussing the next steps tonight.
In the meantime, we believe we have provided Harmiima good background of our
intentions to date and have summarised the custants of the components of the business
plan [ attached ]. | have also attached a selectigtides which may be of useful background
for our discussion tonight.



In speaking with Cyril on Friday evening, it wasvadus that Alex is still willing to relinquish
the brands, however is maintaining a desire toivea goodwill payment.
As discussed with Cyril, any payment would be basethe due diligence performed by an
independent party and of the value judgement. Wiédvoot need to be privy Convoy’s
operating structure, only the accounting firm anexAvould need to know the finite details
of his operation. We would be guided by the acdogrfirms evaluation.
This would however cost us $70k to initiate.
There are some important aspects to consider dgagwodwill payment;
1. How established is Castel in the market to be tbiaove forward quickly
with minimal assistance from Convoy [ see attactlekbs]
2. The book value of stock on hand - could be hdotests
3. The book value of spare parts - could be hidutests

4. Any undertakings to retailers which may not be pnésd at the time of
transfer
5. Outstanding warranties - as Alex has stated hedwool be responsible for

any warranties from date of transfer
6. Any other liabilities not openly described amd@unted for.
All the above points should be noted and takenactmunt in the computation of a
“goodwill” figure. We would estimate that if the @ is in fact not substantiated these costs
could add up to $200 - $400k! This is based orafs®imption that Alex chooses to relinquish
the brands without further “goodwill” being imposed
Michael Kwong would also ask you to kindly consideother assessment of “goodwill” as
follows;
We have requested access to records by indepeacsnintants and the fact that such is
denied would seem to me that Convoy’s alleged taiofity may not be what it was touted to
be. For your information we had often canvasset wiiher wholesalers in Australia and it is
that if one’s browngoods turnover is less than $Afllion p.a. it is difficult to make a profit.
For a specialised audio brand the number may heceetito $A15, due to the product mix
likely including higher GP products. To be profialat this reduced level, something has to
be compromised, i.e. doing business on a shogstig. hand to mouth stock levels, tight
credit and very low brand exposure [ limited adgernents ]. As we pointed out to Alex, one
can make money out of any volume of turnover betdtiteria is whether such turnover is
representative of the brand image in the market.
Alex mentioned that his turnover on the Harman 8saapproximates $8 million and his
stocks were $A700k [ exc. spare parts ]. At hitest® times annual stock turn rate we would
deduce that his real turnover would be $A6mIllif#Y.00k at 30% GP = $1 m x 6 times is $6
million]. At only $1.8 million GP we cannot see thevould be much left on the bottom line
to satisfy all S.G & A costs. At such turnover explained above, the business will be
marginally profitable at best. Thus the questiofgaiodwill” is really overblown. However,
Castel would be prepared to pay some “compensationsuch will need to take into account
what & how the stocks [to be taken over] is valaed the outstanding warranty and any
provisions for rebates etc & contingent liabilitregating to the Harman brands as conducted
by Convoy at the date of transfer.
Coming back to Friday nights discussion, we thamk fpr the top ten list sent by Cyril,
however we would have expected a more detailetbligtork with, i.e.

1. Unit purchases by Convoy / TDJ of the last serieslets [2003] in Australia

versus Harman sales globally.

2. Unit purchases by new range models [2004] by Coraraly TDJ versus

Harman globally.



3. Harman’s global forecast % by top ten models ferritxt 6 months [ based on
distributor forecasts]. We would expect a globalikrity in the popularity in most
models.
Michael and | will be in Asia from this Sunday uMfednesday the 19th May. If you were
able to confirm your acceptance to Castel becormaglistributor of the Harman brands in
Australia, would it be possible to meet with yoweither Japan or Singapore on the 20th to
formalise the business and marketing plans?
We look forward to discussing the above [ and ttecaments ] during our telecon this
evening [ our time ].

88. Despite Castel’'s apparent inability to agree omswith Convoy for the

takeover of the latter’s business, Mr Clarke, oriviy 2004, sent a further email to

Mr Rinckenberger and Mr Vincienne which recited cagst other things:-
As pointed out in the workings (computations ateabhwe would emphasise that because of
the low volume of Harman business conducted treen® igoodwill to be paid for the transfer.
As a stand alone, Convoy / Harman products woutduarvive as a national distributor.
Castel will be prepared to take on the distributimgether with Infinity audio and car sound
as its infrastructure will be able to absorb vasifixed costs and thus their costs’ impact will
have little effect on Castel. More important howev¥er Harman as well as Castel, is the fact
that it is our desire to increase the $ turnoveablgast (50%) within 3 years (guaranteed)
with our own in-house target to be 100% increaghiwthe same period. At these volumes
therefore we will then be able to see some retarimeestment.
We recognize that Convoy has helped to developithied, though it is arguable whether they
have done enough. For this, as mentioned in eadi@munication with you, we have
allocated $500K to “compensate” Convoy as welloagromote the Harman brands over the
next 6 months. Because of the fact that there igawalwill due and in order to effect a
smooth transfer, Castel will offer $100,000. Sucloer will mean:

a. That Harman outstanding warranty at Convoy at haeddate will not exceed
$20,000 but if it so exceeds the compensation paymi be reduced accordingly.
b. That all stocks on hand will have a value when saltlyield Castel a net GP

margin (average) of not less than 32.5%.

c). That all spares are being valued at cost lbsslescence and depreciation.
d. That Convoy will assist in a smooth transfer otksand its service personnel
will provide one week’s training at Convoy’s preessor 2 of Castel’s technicians.
e. That Convoy will transfer all service manuals aiterature etc to Castel upon
transfer.

f). That Harman will assist in a smooth transfethaf distribution.

We would also respectfully ask if it would be artiop that the above offer be effected

through you rather than for Castel to make a dioffetr to Convoy.

Should the offer be accepted, we would like torageaa telecon asap to work through the

process and discuss the next steps in driving salgsiickly as possible.

| look forward to hearing from you once you have hiene to digest the material.

89. Under cross-examination, Mr Kwong explained thasage as an assurance
that Castel, if granted the Australian distribubgpsof the Harman Kardon and JBL
brands, would increase turnover on those brantstiseen $7.5 million and $8
million in three years. That would allow Castel'@ébout break even” whereas, to
generate a return on its investment, it would reedhcrease in sales of 100% to $12
million over three years.

90. It seems that, shortly after the date of the enfa25 May 2004, Castel
abandoned any thought of purchasing Convoy’s tistorship of the Harman Kardon



and JBL brands because Mr Clarke wrote in an etm&ir Rinckenberger of 28 May

2004
By now you may have read an e mail from Alex givaiggail of his telephone discussion with
Michael at 2.45pm today our time.
Before | discuss the above, Alex may have forwangmda copy of an e mail sent to Michael
earlier today at 11 am. In this e mail, Alex susprgly came round to our way of thinking and
states “To be completely honest, we have absoluteiglea as to the value of the agencies
which is why we have suggested to go down the tofi¢ke latest proposal we have made to
you, which we agree, substantially reflects thesgabn principles in your original proposal
to us.”
Back to the 2.45pm telephone call.
Alex claimed his margin is $4 million per annum,igthhe stated $2 million is made on
Harman brands. He stated to Michael as this is&lse he wants 3 years value of profits -
ergo $6 million!
As you would appreciate, this was duly declinedvbghael.
We now have concluded any thoughts of obtainingtaeman brands via this option.
Gentlemen, we leave it to you. As stated many timeswould be very excited to manage
your brands in Australia and build your business.
We would consistently argue we could do a betteith@n is currently being done by
Convoy.
If you decide to come with us, it would be greaydur loyalty to Convoy continues, we
understand completely.
It has been a pleasure dealing with you to datelodleforward to hearing from you in due
course.

91. On 4 June Mr Rinckenberger replied by email:
As you can imagine, we spent a lot of time to revadl risks and opportunities of both
alternatives.
The decision was not easy to take but at this steggare still thinking that moving all our
Brands from Convoy to Castel Electronics preserdsemisks than opportunities as the
conditions of a smooth transition are not fulfill&hsed on this statement and on the fact that
Harman does not have, at this stage, the dedig#tadtructure to offer you shortly all
needed support in terms of training and marketupgpsrt, we prefer to maintain the current
Distribution structure.
However, we learned a lot and we are still thinkimgt both companies are sharing the same
culture and philosophy. If you might be interested,are ready to grant you the Distribution
Rights of Infinity Home and/or Car. By getting tiBsand in Australia you could demonstrate
your ability of developing an Audio Speaker Branustching perfectly with the new screen
generation. If you should not be interested, weldromderstand and accept your position as
well.
Whatever your decision will be, we really enjoyld time we spend together and at all
discussions related to the business we had. Ddbgitiact we are not ready to move totally in
the direction you were expecting, we think thatskeuld keep in touch in the near future.
The truth of today is not always the reality of tmnow.

92.  On 4 June 2004 Mr Clarke sent this final email toRihckenberger:
As mentioned in my previous e mail we would respyectr decision either way.
We have also enjoyed the meeting we have heldtey dawever are obviously disappointed
the decision was not in our favour.
Regarding Infinity, we would accept this brandaheehow you could possibly OEM [original



equipment manufacture] part of the HK range anddgk selected models as Infinity.
We really must have an electronics brand to supgperspeaker packages and ranges.

93.  When cross-examined about that end to the discussietween Castel and
Harman, Mr Kwong indicated that it would be far &xpensive for Castel to pay
between $2 million and $3 million dollars to acgu€onvoy’s business on top of the
$5.7 million which he had allowed for spending stablish the new business and
introduce the resources necessary to sell andceeitve Harman products throughout
Australia.

94. Inthe light of the whole of the evidence aboutldaman Option, | am
satisfied that it was foreclosed to Castel by edwiye 2004 because Castel was not
prepared to pay anything, or anything like the amiovhich Convoy was asking, for
the goodwill attaching to its Harman distributopshnd Harman was not prepared to
terminate that distributorship or transfer it tos@h without a payment of
compensation acceptable to Convoy. | am not peesutitht any of Castel, Convoy or
Harman contemplated, after 4 June 2004, the rewivildle Harman Option upon
payment to Convoy by Castel of $6 million or angestamount.

95. Itis significant in this context that no eviderwas called on behalf of Castel
from Mr Paul Clarke who, it will be recalled, haddmn specially recruited to manage
Castel's proposed new audio division. It emergeeMidence that Mr Clarke was no
longer employed by Castel, but there was no evielémindicate that he had been
deployed to assist in the conduct of some othestieg, facet of Castel’s business, as
would have been consistent with the assumptionGaatel had foregone the Harman
Option in reliance on some representation by TS .vidis any evidence adduced
from any representative of Harman or Convoy thatHlarman Option could readily
have been revived after June 2004 had Castel thdiigh any event, neither

Mr Kwong nor anybody else on behalf of Castel gavielence to suggest that, at any
time after June 2004, it gave any thought to reqgjthe Harman Option.

WAS ARTICLE 4 OF THE TOSHIBA — CASTEL DISTRIBUTORSH IP
AGREEMENT IMPORTED INTO THE DISTRIBUTORSHIP AGREEME NT
BETWEEN TSP AND CASTEL?

96. On behalf of TSP it was contended that, in 1995t€agreed to deal with
TSP on terms substantially the same as those sét the distributorship agreement
between Castel and TSP, including Article 4 whheproduced at [3] of these
reasons.

(i) Evidence of Mr Majima

97. TSP’s contention was said to be borne out by thdeeee, first of Mr Majima,
the Chief Specialist of Toshiba’'s Corporate AudiiBion. Mr Majima had seen a
signed distributorship agreement between Castelrastiba in or about June 1997.
That agreement, Mr Majima said, was renewed andhdateon 15 July 1997. Later in
1997, Mr Majima claimed, he told Mr Kwong that, witecessary modifications, the
Toshiba-Castel distributorship agreement would yapptespect of all TSP’s dealings
with Castel from 1 October 1997. According to MrjMe, Mr Kwong said that he
understood and did not object.

98. Mr Majima next attested to a meeting with Mr Kwomg 29 August 1997 at
which he reminded Mr Kwong that TSP had taken dwshiba’s Asian Headquarters
and that, from 1 October 1997, Castel should da#dts orders (except for projection



colour television sets) to TSP and should providathnly PSIs to TSP in respect of
the products so ordered. Mr Majima further clainteat, at that meeting, he had
reiterated that the Toshiba-Castel distributorstmpild apply, with all necessary
modifications, between TSP and Castel to which MioKg replied that he understood
and agreed. Under cross-examination, Mr Majimaejteat he had no occasion in
the ten years since 1997 to recall his converssiiothat year and that he had no
notes of those conversations. He also acknowlettgedt was part of his duties with
TSP in 1997 to negotiate the terms of distributiprslygreements as he had done with
other distributors in Israel and Indonesia. Eacthofe agreements had been for a
term of one year with renewals to be negotiatedhattibeen prepared by Toshiba’s
Legal Department in Tokyo. Each had been signea i®presentative of TSP at the
level of director or higher. At that time, Mr Osumas a director of TSP. Although a
distributorship agreement between Castel and Tadio been renewed in 1997 until
March 1998, and had been signed on behalf of CastelToshiba, Mr Majima
thought that it covered supply of all Toshiba pradyincluding by subsidiaries such
as TSP, and no other agreement was needed. Thatheeclaimed, was shared by
Toshiba’s Legal Department and had been affirmedifmy Majima, to Mr Kwong.
99. Mr Majima acknowledged that he had seen Mr Kwomgite of the meetings
of 29 August 1997 and had handed it to a suborélitiatcheck the details”. That
note, which was headed “Minutes of Meeting HeldTAshiba Singapore’s Office
9.00am to 11.00am On 29.8.97", recited:

PresentMr Majima

M Kwong

Mr Majima mentioned that from 1.10.97 he would esponsible for the sales & production

of Australian requirements, besides other countniéke region.

He pointed out on the followings:

1.2170RA

New 21” CTV which will replace the 2160RE. Pictuyeality will be better than the 2160RE

with New IC. Tooling for this new model is readytivsample being produced in November

1997.

Sound will be Mono — 5 RMS

Indicative price is US$195. AV Stereo

The 2175 model is stereo and this is mainly fordars& Japan markets — stereo comes with

20 RMS.

2.2970 — AV Unit

2975 — Stereo & Text

New Prices are US$490 & US$530 respectively.

Both are likely to be available (Asian Edition)Nlovember 1997.

3. Commercial film for TV Commercial will be available in October ‘97

100. Mr Majima had seen, in draft, in June or July 188 document signed by
Castel on 15 July 1997 which is reproduced at lpbjva@. He was not consulted by

Ms Yanagisawa about the amendments made to thahdd. He, Majima, had never
had a conversation with Mr Kwong about arrangirsgparate agreement between
TSP and Castel. He merely told Kwong of his vieat tine existing Castel-Toshiba
agreement would cover products to be supplied by fiSCastel. Mr Majima also
acknowledged that the only overseas companiesohwt Toshiba “World Tours”
were existing distributors.

(ii) Evidence of Ms Yanagisawa



101. Ms Yoko Yanagisawa was, in 1996, a Group Manager éshiba. In April of
that year she was involved in negotiating with Mvdtg a distributorship agreement
between Toshiba and Castel. Her recollection waisttie main points of contention
were the place where any arbitration of a dispwe t@ be conducted and the mode of
payment by Castel. Ultimately, agreement was rehene embodied in the document
dated 8 August 1996 which is partly reproduce@papove. That agreement was
renewed by an amended document expressed to ranfance for one year from 1
April 1997 to 31 March 1998. The amendments pravifbe the extension of the
distributorship to new products with no stipulatmiminimum quantities to be
purchased by Castel of those products.
102. In August or September 1997, Ms Yanagisawa met Wokg in Tokyo and
told him of the transfer of Toshiba’s Asian operat to TSP in Singapore. As well,
she advised Mr Kwong that henceforth orders andr&&irts should be directed to
TSP and letters of credit for purchases shouldhbaviour of TSP. According to
Ms Yanagisawa, she also told Mr Kwong that nothetsgg would change because the
terms of the agreement between TSP and Castel beullde same as those already
existing between Toshiba and Castel. She furthdrteat Mr Kwong agreed to deal
with TSP on that basis or did not disapprove ofpfaposal and she confirmed the
arrangement by the following fax dated 25 Septerbéi7;

As we explained Mr. Kwong at Tokyo, we will transtegmost of all Tokyo business function

of CTV business to Toshiba Singapore Asian Headt®uan coming 1st Oct. According to

that big changement, |, Yanagisawa, am newly asdigis Manager of “Overseas Sales &

Marketing Group/Visual Imaging System Department”.

Since 1st Oct. Mr. Majima whom you know well wik lin charge of Oceania business. Could

you please communicate everything with Mr Majimavasdid. If you need some information

from Tokyo, Mr Majima will transfer all to whom coarned in Tokyo.

Especially for PSI, could you please inform youe$ with the sales result of the previous

month by every 1st weekend to Mr Majima.

If you have any order for the products made in dapiee shipment will be arranged directly

from Japan and ask you to open your L/C directlyapan. Since 1st Oct. MS. Ghieko

Yabashi/Deputy Manager of Regional Operations-Axiaup will be in charge of shipment

from Japan.

(Thus, she is waiting for your L/C information fidov shipment)

Also Ms. Yabashi will arrange ENC documents and@amand you can ask information for

the time being.

| appreciate very much for your warm and kind tietahip.

In Overseas Sales & Marketing Group/Visual Imadgiygtem Department. | will be in charge

of LCD projector sales in Asia & Oceania.

| am happy as | will have lots of opportunity teiviyour country again and am looking

forward to seeing you soon.

Thank you very much again and see you soon.

103. A copy of Mr Kwong's notes of the meetings in whidls Yanagisawa
participated was sent to her and noted, amongst things that exclusivity was “not
practical”, that there should be “6 months Promtt# 3 months order — Japan 6 —
(CRT - 3 months) Singapore 4”. Agreement was atdechas having been reached on
a warranty period and “share of advertisement”.

104. Ms Yanagisawa acknowledged under cross-examindtairthe distributorship
agreement negotiated with Mr Kwong had to be apguidw a General Manager,

Mr Akimura, and such agreements had to be in vgitor a term of twelve months,



usually from 1 April to 31 March of the followingegr. She believed that the same

rules applied to TSP’s distributorship agreements.

105. On 14 May 1997 Ms Yanagisawa had sent a memoramoliin Kwong

which explained as follows the transfer of the Asiperations to TSP;
We decide to transfer our Tokyo function to Ase@ctéanian market to Toshiba Singapore in
Oct so that we can act quickly to the emerging mtarkokyo function means that
budget/sales, product/business plan, PSI, shipam&htnarketing.
To start in Oct. Mr Majima will leave for Singapanext weekend. He must be busy as he
should build up system and routine as soon aslgess&ip to then, naturally, we like to
support him.
As Mr Majima will take responsibility for price sse Oct. we can not confirm now however
could you please plan at the same price level agrmi At this moment unfortunately we
cannot find any seed (sic) to reduce our produatmst as the source of materials are not
changed.

Anyway we have enough time and will continue temi how we keep communication and
the matters which we should transfer to Mr Majima.

106. In June and July 1997 Ms Yanagisawa prepared avedraggreement with
amendments for execution by Toshiba and Castedr Afhad been agreed, she passed
it to Mr Hagino. Ms Yanagisawa recalled speakiniyttoMajima about the draft
version of the distributorship agreement noted.@0] above and told him of her
discussions with Mr Kwong. She took part in a nregbetween Mr Kwong and
Mr Hagino in Tokyo on 27 August 1997 and a secoregtng on the same day
involving Mr Yajima, Mr Kwong and Mr Hagino. Mr Kwgg sent her a copy of his
notes of those meetings which she found to be “slraccurate”. The notes were in
the form of typed minutes, the first head&dshiba-Castel Meeting Co-ordination
Division — Minutes of Meeting Held on 27.8.97 9.80a10.00 a.m.’and the second
headedToshiba-Castel Meeting CTV Division Minutes of Meg Held At Toshiba
Tokyo Office On 27.8.97 10.00 a.m to 11.30 a.m (Redting 5.00 p.m to 5.30 p.m).”
The first set of minutes recorded the presence ¥slsumoto, Mr Hagino and
Mr Kwong and recorded discussion of the distributad VCRs in Australia by
Brashs/Deo Deo, the existing agency for projeatoier the auspices of Toshiba’s
Imaging Department and a “CES” show apparentlyetdéld at Las Vegas in the
United States from 8 to 11 January 1998. The sesenhdf minutes recorded the
presence of Ms Yanagisawa, Mr Hagino and Mr Kwdrtat second set of minutes
recorded the discussion between the participarislasys;

1. Reporting-Function & Production Deadline

YY explained that effective 1.10.97 all CTVs (inding PJs) will be handled out of

Singapore under Mr Majima who will report directbyJapan. PSI for September due no later

than 4.9.97 should be forwarded to YY. This willthe last PSI to Japan. Subsequent PSls

should be directed to Singapore by 4th of each monteadiness for Singapore to determine

Its production at meeting on the 7th of each month.

2. PJ Prices & CTVs

MK stated that Toshiba PJs continue to have sicaniti market share - 20% to 25% even

though it is the most expensive brand in the cquidven with the proposed reduction of

prices for the 48PJ5UE (later 48PJ7UA) to $6999 d@ver 40% higher than the Philips unit

marketing between $4599 to $4999.

MK also mentioned that 9 months ago Australian reavkas only 150 units of PJs per month

and Castel was selling 40 odd units. Total Julyn@fket was 350 units while Castel’s share

was 79 units. Such increase has been the restitieajper intrants such as Philips and the




greatly reduced prices of previous market leaden&gr (70% of market share) of its 50” PJ
from $10,999 to $6999. Samsung has also entereddhieet with 2 models viz, 46" & 52"
3.CRT CTVs Programme For Next 12 Months.

a/. 3370 — 100 Hz (81cm)

Available in March / April '98 with an approximafeice of US$1000 (Retail A$3299) —
Made In Singapore.

b/. 3770 — 50Hz (94cm)

Available in June / July '98. Made in UK. Priceyad unknown but hope to have retail of
$4499 to $4999.

c/. 2170 — (Replacement for 2160RE)

Sample unit available in November with productinrMarch '98.

d/. 2160RE

Production will cease in September. It is possiblsecure some additional units form
Singapore. Would need to follow up with Majimaufch is needed for Australia.

el. 2988UE

This model will be discontinued as production fiagihas been shifted from Japan to China,
specifically for the Chinese market only.

fl. 2989UA

This model will continue to be produced in SingapdK said that Victor Hew has
forwarded his comments of small “quality” concemamainst the German brand “Metz” to
Sato. YY said that she was not aware of this byiested MK to forward copy of such report
to her to follow up.

g/. 2980DE

This model has also been discontinued and insteadbinet will be used to house the new
2975 model which will have only 2D or 3D picturenancement quality. Details will be with
Mr Majima. Production will commence for Asian codes in October '97.

The new low end model 2975 is to be used to compighePanasonic new Sofia serie &
Sony’s E&J serie.

h/. 2999-100Hz

A new high end model will be produced with samplaikable in September. This unit will
have centre speaker, which will considerably enbatoice sound as against the muffled
sound of current stereo units. It will also havditidnal 4 speakers.

Made in Japan this unit sample will be availabl®©utober and will have super Crystal Tube
—costing approx US$1200 (Retail A$3999!) — It viadl a Flag ship model. It will have colour
temperature of 7000 to 10000. This unit is to bedus show Toshiba’s technology / quality
and sell of other units from it.

2nd Meeting With CTV Division

Present: Mr Yajima

Ms Y. Yanagisawa

Ms Hagino

M. Kwong

MK explained the Australian market which he said haen down (retail sale dropped) with
the government reducing interest rates 5 timesS$fo(per occasion over past 12 months to
stimulate economy.

MK said that while CRT CTVs prices have contradi@olto 20%) PJ sales have been good
though prices have also dropped (about 10%) deetrants of cheaper products viz Philips,
Samsung & reduction of prices by Pioneer & GE.

Mr Yajima & YY said that they would like Castel ttear its CRT TVs stocks by end of year
so that the new models could then be introduced.



MK said that to counteract the perception of “loweslity product” due to the shift of
production venue from Japan to Singapore of thes€ffes, Castel would increase its
warranty from 12 months to 2 years. Additionallynay need to reduce its prices as follows;

Original PJSUE (July) PJ7UA
$ $ $
48" 8999 7999 6999
55” 10999 9999 8999
56" 11999 . 9999
61" 11999 10999 9999

YY agreed to adjust the “7” series prices as foow
PJ5UE (July) PJ7UA

US$ US$
48" 2000 1900
55" 2550 2450
56" 3100 2750
61" 2900 2700

MK said that while PJ margins are good this willphia defraying the exceptionally low
margins now for the CRT CTVs.

YY also said that Japan has decided to abandosetvelopment of 71” PJ as requests for
same is not sufficient for the capital outlay. &t it has decided to enhance the present
range to include LCDs and hopefully to add anothedel size ie. 44” to the present 4. All
such products will be available from mid 1998 tol ¢998.

YY said that she would forward the new circuitrycdments to Victor Hew by the end of
August so as to enable him to secure EMC appravdht “7” serie.

YY also suggested to MK to ask Majima for the cagales for the new “7” serie.

(iif) Evidence of Mr Hagino

107. Between May 1996 and April 1999, Mr Hagino was Ogganager of
Toshiba’s International Operations and Appliancesdibn (“IOIA”) which was
responsible for co-ordinating Toshiba’s internagibnusinesses, including
arrangements with international distributors. Haged Mr Kwong'’s visits to Tokyo
and became friendly with him. In October 2000, Mxgiho was transferred to
Malaysia where he remained until March 2007. Duthrg time he met Mr Kwong
several times at “World Tours”. Mr Hagino was resgible for the renewal and
amendment of the distributorship agreement betWweshiba and Castel. Mr Kwong
consented to that renewal by fax on 10 June 1987aer signed the document.

108. Mr Hagino also attended parts of the meetings ikydavith Mr Kwong on 27
August 1997. He heard Ms Yanagisawa explain to MpKg the effect of the transfer
to TSP of Toshiba’s Asian operations. She requeStedel to send future PSI reports
to TSP for goods ordered from it and to open Isttércredit in favour of TSP.

Mr Hagino also claimed that he heard Ms Yanagisexyaain that “nothing else
would change because the terms of the agreememde{T SP and Castel would,
with necessary modifications, be identical to theseout in the Distributorship
Agreement” [between Castel and Toshiba]. Accordmiir Hagino, Mr Kwong said
words to the effect that Castel would deal with T®Respect of Toshiba’'s CTV
products on the basis, and in the manner, whiclydfsagisawa had described.



109. Mr Hagino was involved in arranging annual reneveald amendments of the
distributorship agreement between Toshiba and Casteconsulted with Mr Majima
of TSP about them, including the minimum produatchase quantities and amounts.
The draft renewal and amendment for 1 April 1998dVlarch 1999 was sent to

Mr Kwong by fax on 21 April 1998 and he faxed b&ik acceptance of it. It was later
signed on behalf of Toshiba and Castel. Some ptedlgscribed in paragraphs 2-6 in
the box concerning Exhibit A to the agreement weree supplied by Toshiba
whereas those described in paragraph 1 in the barmolour television receivers
including projection television sets) were to bp@ied by TSP. On 2 February 1999,
Mr Hagino sent to Mr Kwong a draft renewal with ardments of a distributorship
agreement to expire on 31 March 2000. That wasisetgr cover of a memorandum
which recited “we talked with related divisionsTaishiba and concluded that we
would like to extend the agreement with the sammadeand conditions of current one
except some minor changes as follows ....”. Acaggdo Mr Hagino, his reference to
“related divisions of Toshiba” included TSP. Themmandum summarising the
renewal of the distributorship was dated 30 Marg@9land signed on behalf of Castel
by Mr Kwong and on behalf of Toshiba by Mr Yuchijkbe General Manager of
Toshiba’s I0IA Division. Mr Hagino claimed that ghacts of the kind described in
item 1 of Exhibit A to the renewed agreement werbéd supplied to Castel by TSP.
110. On 15 May 2000, Mr Hagino sent Mr Kwong a fax dtiag a draft
memorandum for amendment and renewal of the digtibhip agreement for the
year ended 31 March 2001. That memorandum redied'€ TV Div (TSP AHQ) and
DVD Div would like to set the ‘minimum purchase anm¢’ as follows; ... ...".

111. By a further fax message on 30 May 2000, Mr Hagideised Mr Kwong of

his (Hagino’s) consultations with TSP. The memotane&mbodying the 2000
renewal with amendments was later signed in Juf® 2@ behalf of Castel and
Toshiba.

112. In his oral evidence Mr Hagino acknowledged havexgived Mr Kwong’s
minutes of the meeting of 27 August 1997 noted @6] above and confirmed that
those minutes contained no misstatements or mstédeefurther claimed that the
renewal expressed to end on 31 March 2001 was peolpo be subject to a minimum
purchase amount of $US 10 million and that Mr Kwevanted the “world target”
reduced to US$7 million.

Resolution of the issue

113. Counsel for TSP contended for a finding that Aetidlof the Toshiba-Castel
agreement had been imported into the distributpragreement between TSP and
Castel. They urged the Court to prefer the evideridédr Majima, Ms Yanagisawa
and Mr Hagino to that of Mr Kwong which they saigdhbeen shown to be faulty in
significant respects, and dependent on his hawfrgshed his memory from
correspondence and his minutes of the meeting éf@just 1997.

114. It was next argued on behalf of TSP that, from t@0er 1997 until the end
of its relationship with Castel, the relationshgdbeen conducted on the basis that
the terms of the distributorship agreement betwieeshiba and Castel operated
between TSP and Castel. This was said to be exiedphy Castel's provision of PSI
reports as provided in Article 11 of the agreemreptoduced at [3] above and the
performance by TSP of its marketing and promotiatdigations under Article 10(2)
of that agreement. Similar conduct at the end efrélationship was said to be
constituted by the recitals of the Termination Agmnent which is set out at [47] of
these reasons.



115. According to Counsel for TSP, the effect of the artption of Article 4 into

the agreement between TSP and Castel was to eXctudesach contract between
those parties for the sale of goods the impliechseof merchantability and fithess for
purpose arising from the CISG ®11.90f theGoods Actlt is clear that a formal
written distributorship agreement like that whiclbsisted between Toshiba and
Castel was never brought into existence betweetelCasd TSP. That was obviously
contrary to the practice usually followed withiretfoshiba organisation to which

Ms Yanagisawa and Mr Hagino attested and whichfaragistributorship agreements
to be renewed annually with any necessary amendnagict executed by an
appropriate high-ranking executive in a form prepasr approved by the Toshiba
Legal Department. That TSP was not usually excéresd that general practice is
evidenced by the fact that Mr Majima on behalf &Prhad concluded standard form
annual agreements with distributors in Israel amtbbhesia as noted at [98] above. In
the absence of a formal distributorship agreentbatterms of the contract to which
TSP and Castel were each a party is to be gatlpartlgt from oral statements made
from time to time on their behalf, partly from cespondence and other documents
and partly by implication. The only oral statementsch even approach an agreement
that TSP and Castel were to be bound by the termatatis mutandisof the Toshiba-
Castel distributorship agreement are the statenvemtdh Mr Majima ascribed to
himself and Mr Kwong as set out at [98] above ahittv Ms Yanagisawa said she
made orally on August 1997 as set out at [102] aland the response attributed by
her to Mr Kwong.

116. The making of those statements received some sufppor the evidence of
Mr Hagino noted at [108] of these reasons. Howevam unable to find that the
statements were made in the terms suggested avittence or, if they were, that they
were intended then and there to have binding ccuiahforce. In my view,

Ms Yanagisawa and her colleagues in August 199@ated, consistently with the
corporate practice outlined at [98] and [104] ahdkiat a formal written
distributorship agreement would be brought intsence between TSP and Castel.
Moreover, it is likely that they expected that sachagreement, when executed,
would be in a form similar to that already subsigtbetween Toshiba and Castel and
contain some of the same terms and conditions.

117. However, those expectations, whether effectivelyressed to Mr Kwong or
not, did not suffice to incorporate by referend®e iany partly oral contract between
TSP and Castel a term to the effect of Article 4hef Toshiba-Castel distributorship
agreement. (It is to be borne in mind in this cebtkat the latter agreement was
ambulatory in the sense that it was expected tebewed and varied each year.
Accordingly, it would have been necessary to safmiin any oral agreement for the
Toshiba — Castel agreement to govern the relatipristween TSP and Castel, not
only that it was subject to any necessary modificet but also that what was being
incorporated was the Toshiba — Castel agreeasergnewed and varied from time
to time.)

118. 1 also regard it as improbable that there was aalagreement to the effect
contended for by TSP because no reference was todde Mr Kwong’'s minutes of
the meetings of 27 August 1997 or in any other nooress contemporaneous
document brought into existence on either side.dwe | been able to discern
anything in the conduct of the parties before terahugust 1997 to support the
implied importation into any contract between T3HE €astel of any term to the
effect of Article 4 of the Toshiba-Castel distribtghip agreement. There is no
evidence that claims made for defective goods segjply TSP to Castel were ever
processed within the time limits imposed by Artidler otherwise in accordance with



that regime. Finally, | do not regard the provisadrthe termination agreements of 5
April 2007 as impliedly recognising that any prawsty existing contract between TSP
and Castel contained a provision to the effecticke 4. It is true that the recital to
those agreements stipulates that “TC [Toshiba] T shall be jointly or severally
called “Toshiba”.” However, the collective referena the plural to “the
Distributorship Agreements” in cl 1 of those agreais, | consider, clearly recognises
that the parties, or at least Castel and TSP, waargactually bound by provisions
arising from “sale and purchase transactions” whiehe outside the “distribution
agreement dated 8th August 1996 as renewed” niiesitioned in cl 1.

119. For the reasons outlined in this section, | haveckaed that no limitation or
exclusion to the effect of Article 4 operated tegude Castel from relying on any
implied warranty of merchantable quality or fithésspurpose arising by force of the
CISG ors 190of theGoodsAct

CASTEL'S CAUSES OF ACTION ESTABLISHED BY THE EVIDEN CE
(a) Breach of contract

120. Itis common ground that, on the issue by TSP afroercial and shipping
documents after acceptance of an order from Castéloshiba” products, a contract
for the sale of goods (a “sales contract”) came @xistence. Acceptance of that
proposition led Counsel for TSP to contend at Bao#their written submissions;

For Castel to succeed upon its claims in respeetofi relevant contract for the sale of goods

made between TSP and Castel, it must establish:

(a) what the terms of the contract were;

(b) in what respect, if any, the terms of the cacitiwere breached;

(c) what loss, if any, it suffered as a consequearicke breach of that contract;

(d) that the loss was, or ought to have been,arctimtemplation of TSP at the time of

conclusion of the contract; and

(e) that it (Castel) took such measures as wessredle to mitigate that loss.

121. It was also not disputed that, to the extent thatis capable of applying to
them, the CISG governed the terms of each saldsaobnCounsel for TSP expressly
referred taRoder Zelt-Und Hallenkonstruktionen GMBH v Rosed®ark Pty Ltd &
Anor (1995) 57 FCR 216@vhere von Doussa J said, at 222:
The parties were agreed that the contract fordhed the goods was one to which the
Convention applied. That Convention has becomegsahe law of Australia, and, relevantly
for the purposes of this case, part of the lawicfdfia by virtue of th&sale of Goods (Vienna
Convention) Act 198/ic). The Convention applies to contracts for sade of goods
between parties whose places of business areferefit contracting States (Art 1). Both
Germany and Australia are contracting States. Dentéts affidavit expresses his opinion
upon the application of the Convention to the faftthis case as disclosed to him in
correspondence and affidavit material most of whvels introduced into evidence at trial.
However in so far as the contract is governed byGbnvention, which is now part of the
municipal law of Australia, the meaning of that |amd its application to the facts, is to be
determined by this Court. It is not a matter fopest evidence. The Convention is not to be
treated as a foreign law which requires proof &t
However the Convention governs only the formatibthe contract of sale and the rights and
obligations of the seller and buyer arising frorolsa contract;




122. Similarly, Australia and Singapore have, at all enial times, been
“Contracting States” within the meaning of the CIS®at has the effect that the
CISG governs the rights and liabilities of Casted &SP under each sales contract to
the exclusion of any operation which tBeods Acimight otherwise have; s&immit
Chemicals Pty Ltd v Vetrotex Espana[3804] WASCA 109.
123. The provision of the CISG which is principally ajgable to Castel’s claim is
Article 35 which provides, so far as is relevant;
(1) The seller must deliver goods which are ofghantity, quality and description required
by the contract and which are contained or packagdte manner required by the contract.
(2) Except where the parties have agreed othertfisggyoods do not conform with the
contract unless they -
(a) are fit for the purposes for which goods of $hene description would ordinarily be used;
(b) are fit for any particular purpose expresslynopliedly made known to the seller at the
time of the conclusion of the contract, except whée circumstances show that the buyer did
not rely, or that it was unreasonable for him ig,ren the seller’s skill and judgement;

Those provisions have been treated by Australiamts@s imposing, effectively, the same
obligations as the implied warranties of merchaletgnality and fithess for purpose arising
unders 190f theGoods ActseePlaycorp Pty Ltd v Taiyo Kogyo L{@003] VSC 108at
[235], Ginza Pte Ltd v Vista Corp Pty LEA003] WASC 11 at [189]-[191] andSummit
Chemicals Pty Ltd v Vetrotex Espana[3804] WASCA 109.

124. The goods the subject of the sales contracts weti® aisual products,
particularly television receivers including DLP sand set-top boxes including the
J35 and C26 models. Goods of that description worddharily have been used for
receiving television and audio signals in all aalié Australian formats and
reproducing them with sufficient clarity and souqlity to be reasonably acceptable
to an ordinary viewer. As well, the J35 and C26teptboxes would ordinarily have
been used to receive digital television and audjpads and convert them to a form in
which they could be viewed and heard with reasanalalrity on an analogue
television receiver. An ancillary use to which &85 and the C26 set-top boxes would
ordinarily have been put was that of recording siading digitally transmitted
television programs so that they could be replagdnd when required by the
viewer, again with reasonable clarity of picturel guality of sound.

125. Another particular purpose within the meaning ofide 35(2)(b) which | find
was expressly or impliedly made known to TSP atitihhe of the conclusion of each
sales contract was that of Castel’s selling thedgday wholesale in Australia to
retailers who usually sold goods of that descripfar use by members of the public.
126. | find that there were clear, persistent and remirbreaches by TSP of the
implied warranties imported into each sales contiaaliscussed at [123] to [125]
above. Indeed, Counsel for TSP did not serioustyeral that the goods in question
were generally fit for the purpose for which goadshe same description would
ordinarily have been used. Nor did they submit \aitly force that goods in the
relevant categories were generally fit for saleClaygtel by wholesale to Australian
retailers who normally dealt in goods of that dgxmn.

127. The reluctance of Counsel for TSP to contest ariijtb the effect just
indicated is entirely understandable because tlieerege in support of such a finding
was overwhelming. Nor was that evidence gainsaidryyof the witnesses from
within TSP’s own ranks who were intimately involvieddeveloping or selling the
“epidemic” products or endeavouring to put thena icondition in which they would



be fit for resale in Australia. To make good thlaservation, it is convenient at this
point to review the evidence of the three principdahesses called on behalf of TSP
who gave evidence of that kind.

Evidence of Mr Sato

128. Mr Sato, a Chief Specialist in Toshiba’s GlobaldRrction Department, who
was Manager, Sales and Marketing for TSP from 20082 to September 2006, gave
evidence that, in May 2005, Castel had to stopngell35s until the defects which had
been discovered in them had been substantiallyvedoSimilarly, Castel declined to
take any deliveries of the C26 until all problenasi lbeen fixed. Mr Sato also recalled
that a development schedule for the J35, preparatl & August 2004, provided for
mass production in December 2004. Mr Sato was ehsgld by that schedule because
he wanted the product on sale in shops in tim¢h®iChristmas selling season. He
was told, presumably by engineering staff from B8R Zinwell, that production had
to be delayed until safety testing could occur.

129. Mr Sato acknowledged that he was aware of a gepexatice whereby TSP
maintained “bugs” lists of defects in products undievelopment in which problems
were sorted into categories designated AAA, AA & & descending order of the
urgency of the need for rectification. After he vealvised by TSP engineers in
January and February 2005 that problems kept angygp with the J35, Mr Sato
learned that a “recovery plan” prepared by Rivera@ of Zinwell provided for mass
production runs of the J35 in February 2005. Spttaxes being sent to Australia at
that time, Mr Sato realised, were not fit for dalg were for display purposes only.
There were major “bugs” remaining in the J35 ak Barch 2005 which Zinwell was
promising to fix by 11 March 2005. However, Mr Sattknowledged, Mr So had no
confidence that would happen and he, Sato, sharesiod distrust of Zinwell’s

ability to meet deadlines. A new deadline of 29iAP005 was imposed but Mr Sato
concluded, in the light of experience, that thdrewd have been more testing of the
J35 before it was sent to Australia for sale. IneJR005, Mr Sato wanted Zinwell to
buy back all the stock that was then in Austrdfia.also acknowledged that, even in
November 2005, problems were still being encoudter¢h the J35.

Evidence of Mr So

130. Mr So has been employed by TSP since 2003, firahakssistant Marketing
Manager and later as the Assistant Department Maradr SP’s Consumer
Electronics Department. In the latter capacitydyorted, first, to Mr Sato and, after
September 2006, to Mr Yamamoto, TSP’s Director @ederal Manager of Sales and
Marketing.

131. From mid 2003, Mr So was involved in the planning aevelopment of the
J35. That work included consultations with Casbeld the price for which the new
product could be sold in Australia. Mr So also siegl, in October 2003, in producing
TSP’s CTV Manual for 2003-2004. That Manual, helsdid not furnish a production
schedule or specification chart for the J35 “beeaietails of its development and
production remained uncertain.”

132. Also in October 2003, Mr So participated with Mit&a a meeting with River
Chiang of Zinwell after which Zinwell was commissed to “design, manufacture,
test and supply” the J35. Discussions between TRZawell continued until the
end of 2003 when Mr So advised Mr Kwong of Castehe Australian retail price



proposed by TSP for the J35 and asked him whetheruld be marketable at that
price. He also advised Mr Kwong of some of the gmations of the J35.
133. Mr Kwong asked, among other things, what the FGBepio Castel of the J35
would be and, when he was told that it would be 4¥®% he replied that such a price
would be far too high for Castel to market the umifustralia. Later, after some
negotiation, TSP extracted an offer from Zinwelti®velop and supply the J35 for
US$340 per unit. That apparently enabled an acbkpEOB price to be put to
Mr Kwong and Zinwell indicated in March, and agairMay, 2004 that mass
production of the J35 would begin in October of tyear. Accordingly, Mr So
included details of the J35 in TSP’s CTV Manual2604 which was issued on 16
April 2004. He also promoted the J35 at TSP’s “Warbur” on 23 July 2004 which
was attended by Mr Kwong. Mr So claimed that adl $tatements made to that date by
way of promoting the J35 “reflected accuratelyitifermation which I had received
from Zinwell, the developer and manufacturer of Hi2D-J35 set-top box, and which
| believed.” He also expected, on the basis of 2itiesproposed commencement of
mass production in October 2004, that the J35 wbaldvailable for sale in Australia
by November 2004. Later, Zinwell revised its praitlut schedule to provide for mass
production of the J35 to commence in November 2004t was reiterated to Mr So
by River Chiang of Zinwell on 4 October 2004.
134. Mr So acknowledged that, in an email which he read o Mr Kwong on 10
October 2004, he had stated that the maximum fifeeolamps in Toshiba’s DLP
television receivers was 6,000 hours, if used enl20 watt setting and 8,000 hours,
if used on the 100 watt setting. That assurancebkad based on information obtained
from Masao Daikuhara of Toshiba in Japan.
135. Later, in October and November 2004, Mr So adv(Sasttel that the launch of
the J35 was then expected to occur in December @@@hgent on the success of
field tests to be conducted in Australia with tlssistance of Mr Hew of Castel. Mr So
also acknowledged sending Mr Kwong the apologetiaieof 13 December 2004
which is set out at [14] above, and advising hiro tiays later of a revised schedule
culminating with the production of 1,880 units dhRebruary 2005 to be delivered on
25 February. Mr So later, on 11 January 2005, Berifwong a further revised
schedule indicating that production would commemt6 January and result in
production of 2,280 sets “around 25” March for dety “End March”. Despite the
optimism of that email, Mr So was forced to concetda further email to Mr Kwong
of 26 January 2005 that “During the field test inséralia just now, our engineers still
found out quite some bugs”. Later, on 3 Februags2®r So sent a further email to
Mr Kwong advising him of the sending of a maximufl0 sets for demonstration
purposes only.
136. Eventually, on 2 March 2005, Mr So sent Mr Kwongeamail of 2 March 2005
regretfully advising him that the launch of the Jfl to be further deferred because
“some critical bugs cannot be solved at the momeXftér acknowledging
Mr Kwong's request on 5 April 2005 for perforategs to be fitted to all J35s
including those already in Australia, and his, Scégjuest to Mr Kwong on 25 April
2005 to send back “1,520 sets and 1,600 top cduwerl@nwell asap”, Mr So claimed
that “it was Castel’s decision alone to launchToshiba HDD-J35 set-top boxes on
the Australian market in April 2005. Castel did dotso with my approval.”
137. On 27 April 2005, Mr So received from Mr Kwong amail which recited,
amongst other things:

HDD — J35

Thank you for your emails on the 26/04/2005 an@®2&/005 on this subject. It has been

rumoured that Topfield will be releasing its equ@rd product in June though my belief is



that it is likely to be a couple of months latenwever, if the competition is in the market in
June, it is important that we should push for thie sf this unit as hard as possible. Some
10% of the sale to date has been coupling the JBSowr visual products.
To enable us to maximise the sale of the produaiuld like you to assist in implementing
the followings (sic): -
a. The balance 1,425 units which were to be sent byrsgght should now be
air-freighted to us as follows: -
1. To Brisbane 220 units
2. To Melbourne 1225 units
1425 units
Because of the already late arrival etc, | wouldyasu or Zinwell to pay 50% while Castel
will pay 50% of the airfreight cost.
b. The un-modified stocks we have on hand here of 16468 will be loaded on a
40ft container to return to Zinwell with vessel ‘itan Sepykh” sailing on 8th May
and arriving in Keelung on the 25th May. On theibé#sat the factory takes 5 days to
rework them we would like you to also airfreighéth to us - Again on the shared
50/50 basis on the airfreight:
Please note that we will try to stack as many efrtw covers in the container as possible
with the balance sent back by LCL.
c.The 760 units ordered for May production. Itisagpointing to not know when the
units were to be produced. We would need thesentlygend Castel will pay for them
to be air freighted to us. Please advise wheneigthduction date for these.
Note: At this stage both the lots b) & ¢) abovelgtide airfreighted to Melbourne unless new
instruction are given prior to dispatch.
d. We would like to confirm the following NEV@rders to be placed for late May
production
i) 760 units to be shipped to Perth
if) 760 units to be shipped to Brisbane
i1.1520 units (or more if such can be fitted idt0ft container) to Melbourne.
Thus a total of 3040 units plus for May productiorarrive in Australia no later than mid
June. Please note that this 15/06/05 date is vegyat as if we cannot make it by then
generally, retailers will not want to take stockdre 30th June (Australian financial year).
This non arrival will also affect sales of LCD/Rie&/DLP end for June.
Please confirm this. Thanks.

e. For June production, if the above (d) can be corgd, we will order 1520
units (or more if such can be fitted into the 4@tainers).
f. We will need your confirmation for a) to e) abowfdre we can provide you

with July and August requirements.

138. Under cross-examination, Mr So accepted that T$Fbkan responsible for
finalising the specifications of the J35 and timat timetable for its development had
been worked out by TSP and Zinwell in conjunctide.had seen the “bugs” list in
which the “bugs” had been ranked “A”, “B” and “Cubhe lacked the technical
expertise fully to understand it. Mr Chey had keipt informed of progress in
developing the new product which was expectedke tize months.

139. Mr So recalled telling the Toshiba “World Tour” erence in Singapore on
27 July 2004 that the J35 “will be likely the mesinted set-top box in the market,”
that it had a unique recording function and waseetgd to be launched at the end of
2004.

140. Mr So further conceded that, by October 2004, he emcerned that Castel
“in the worst case” might seek compensation fronP TBy the beginning of 2005, he
was aware that major and minor “bugs” were stilhgeencountered in the J35 and he



arranged for all units to be shipped to Melbourierg Castel had workshop facilities
for carrying out the necessary upgrade of theimgk. He arranged for a commercial
invoice for 500 J35s to be raised against Castdl brarch 2005 and one for a further
720 units on 2 March 2005. Both invoices were fgidetter of credit. By mid-March
2005, Castel had lost sales of the J35 and hadithawvay expenses of advertising it
at a time when it had no saleable units.

141. Mr So acknowledged that TSP was not happy with Zitigirevised timetable
for production of the J35. Indeed, TSP’s Managimg&or, Mr Ozaka, was “very
angry” but TSP had to “accept the reality” and peekfor the model to be delivered to
the market by the end of April 2005. Even when Ri@hiang of Zinwell advised
delivery of 900 units to Melbourne, Perth and Baisé by air on 27 and 28 April
2005, Mr So knew that there was still work to b@elon those units but thought that
it could be done using a laptop computer withoatrieed for a workshop.

142. Mr Chey told Mr So on 27 or 28 April 2005 that Gasvas beginning to sell
the J35s which had newly arrived in Australia. ls®dold him that the software in
those units was not ready but he, So, did nothibayit. As a result, Mr Kwong of
Castel ordered more J35s on 29 April 2005 but, ¢lven, was not told by TSP that
the units were not ready for the Australian market.

Evidence of Mr Chey

143. The principal witness called on behalf of TSP ilatien to technical matters
was Mr Chey Ching Kwong, the Assistant Manager ®PE Asian Department. To
avoid confusion with Michael Kwong, the director@dstel, | shall refer to Mr Chey
Chung Kwong as “Mr Chey”.

144. Mr Chey confirmed the evidence of other withesbas, in March 2004,

Zinwell had proposed a development and productibiedule for the J35 which
projected the commencement of mass productioneitetiter half of October 2004.
That was later revised to occur in November 200¢e®further revision allowed for
the first Australian field tests between 10 andDEtember 2004 with mass
production to commence on 22 January 2005. Afteresiimited field testing in
Singapore had disclosed “some problems with piaquiadity”, further significant
defects were revealed by the Australian field tbstsveen 11 and 14 December 2004
which, Mr Chey suggested, Mr Hew of Castel had “itaoyed and was involved in”.
145. Mr Chey recalled that, on 11 January 2005, Mr S0P advised Mr Kwong

of Castel by email that production of 80 J35s wardchmence on 26 January
followed by larger amounts in February and MarcB20@n the same date, Mr Tsang
of TSP requested the assistance of Mr Hew of Castadrifying that certain

problems, which had been identified with the J3gimeering samples, had been
solved. Mr Hew replied by detailing various defestsich had been found by one of
Castel's sales managers to exist in the J35 andgsdythink the two samples are not
ready for performance test. Do you agree?”

146. Mr Chey further attested that, on 2 February 200550 of TSP pressed

Mr River Chiang of Zinwell for 50 J35 sets to bats® Castel by air within the week
as demonstration models which, he acknowledgedd it have been sold to end
users but had to be reworked either by Castelmwll. On 7 February 2005,

Mr Tsang of TSP sent to Mr Hew of Castel an emdihfour attachments, one of
which was a “list of known problems” with the J35.

147. On 14 February 2005, Mr Chey advised Mr Hew th&iGteey], had heard

from River Chiang of a “major bug” in the softwdog the J35. Castel also discovered
for itself various defects in the demonstration eleaf the J35 which had been sent



to it by Zinwell. Although shipments of large quiiet of the J35 had been arranged
to occur from 1 March 2005 onwards, Mr Chey ackreaiged on 1 March 2005 to his
TSP colleagues that “there are major bugs [whicldéetified] remaining.”
Presumably, that acknowledgement led Mr So to advisKwong in terms of this
email dated 2 March 2005;
We regret to inform you that the launch of HDD-J&s to be postponed for some more time.
The main reasons are some critical bugs cannatlisedsat the moment. The most critical
bugs are, but not limited to, listed below.
- Long hours recording causes the STB to hanglaatHDD to be formatted which leads to
contents loss.
- Playback of long file is not smooth and beconmésrmitent (sic).
- Index Playback is not functioning.
- HDCP is not fully working which output unencrygteontents.
We cannot release the goods into the market, otbeythey may end up to be recalled which
will spoil Toshiba’s brand image. Although Zinwglomise to fix the problem by the end of
next week (11 Mar), we really have no confidencehmm after so many times of broken
promise. If possible, please discuss with yourlesato postpone the launch for another
month. In the meantime, we will push Zinwell to speup the completion of software as the
soonest time. ...

148. Despite intensive reworking in March 2005 by Mr YLD and other Zinwell
personnel of the J35 software and continuing fieids undertaken during the same
month by Mr Henry Huang of TSP, Mr Chey noted that;
From Mr Huang’s reports to me it became appareatt #ven in the last week of March, the
HDD-J35 set-top boxes were suffering from significanresolved problems.

The major “bugs” were summarised in an email ofV&kch 2005 from Mr Chey to Mr River
Chiang of Zinwell to which was attached a list afl femaining bugs.” Mr River Chiang
responded by email of 3 April 2005 proposing ag¢hreek timetable for remedying, between
4 and 29 April 2005, the remaining problems wita #35.

149. On 18 April 2005 Mr Chey sent a further email to River Chiang expressing
disappointment at Zinwell’s lack of progress in maning the problems and
appending a list of “bugs” which Mr Chey then retgd as remaining unresolved.
After the discovery of the three defective capasitwoted at [34] above, the
rectification of the J35s was delayed by the neeshtp all units back to Zinwell for
repair. Although 300 units were sent by ZinwelQastel by air on 26 April 2005 and
Mr Hew was able, on 27 April 2005, to email to Mn&y that “the major bugs saga is
over” he noted some other “very important issuekicl still required attention. In
that email, Mr Hew asserted that “we all agreetaatelay in delivery to our
customers any longer.” However, Mr Chey claimed tleahad not authorised Castel
to commence selling any J35s because both he amteMrknew that they were not
free of defects. Mr Chey further claimed that, frbfay 2005, “Castel often
communicated directly with representatives of Ziliina respect of attempts to
remedy defects in existing and revised versiontt®{35 and arrangements for, and
details of, shipments of J35 and C26 set-top b&moes Zinwell to Castel. Copies of
direct communications between Castel and Zinwetkvedgten supplied to Mr Chey
during the remainder of 2005.

150. Under cross-examination, Mr Chey conceded that sieery promise made
by Zinwell about the development of the J35 hadhb®@eken. Mr Chey kept Mr So



informed to that effect. By November 2004, Mr Clkegw that there would be no
field testing of the J35 although he had been &dviy/ River Chiang on 3 November
2004 that “Jonathon” the Zinwell engineer was prtijy mass production to start on
22 January 2005. TSP began testing for “bugs” ouabecember 2004 and Henry
Huang of TSP compiled a “bugs list” in light of thasting. Although River Chiang
was a sales director of Zinwell, and not an enginee made clear to Mr Chey the
difficulties which Zinwell was facing which had beereated by use of the new
7038IC instead of the 7035 chip which had been osetthieS25set-top box.

151. The first J35s for testing were received in Singapo early December 2004
and were brought to Castel’s premises in Melbofonéesting. At that time, Mr Chey
was concerned to “avoid Castel from seeing thepetdre quality and unstable J35.”
The model which TSP tested in December 2004 dichawé an operative recording
function. The report of the test went from Henryardg to Mr Chey and disclosed that
the software was unstable, but these matters wetreomveyed to Castel through

Mr Hew.

152. On 12 December, Mr Chey was aware that Ronald S8avnisten to River
Chiang of Zinwell saying that it was impossible Tarshiba to accept a further two
month delay in development of the J35 and, on ®Béer 2004, that it was “a
tragedy.”

153. In Mr Chey’s experience there are always somenmpgions in the progress of
any development project. He did not seriously dabetcompetence of Zinwell which
had performed satisfactorily for TSP on two majmj@cts in the past. Because the
hardware of the J35 was not ready, the unit coatda sent for safety certification.
As at 13 December 2004, the problem was with thévirare and it was regrettable
that the main circuit board had not been made staypthat date. The driver in the
7038IC needed to be released in stable form fod33eto work.

154. Mr Chey differentiated between “performance testiagd “engineering
testing”. He regarded the testing which had beenechout at Castel’'s premises in
Australia as performance testing despite his vigat the J35 was not ready for it. He
considered that performance testing has to be aietpbefore a unit is ready for
mass production and performance testing of thendsbstill being carried out in 2006.
When referred to Mr Huang'’s “bugs” list of 31 Ma@@5, Mr Chey indicated that “A”
category bugs had to be eliminated before masauptioth. He acknowledged that
TSP had never acquainted Castel with the engingerimblems in the J35, as distinct
from performance problems, but maintained that thiese hard to distinguish. He
accepted that Castel had never been in a postieaaluate for itself whether the
engineering problems were hard or easy to solve.

155. Mr Chey recalled a meeting of TSP sales and teahp&rsonnel on 28
February 2005 at which it was revealed that, desgpitintention to ship 1,320 J35s to
Melbourne, they were still subject to critical “®igArrangements were made to send
the whole delivery to Melbourne because that wasre/iCastel’s workshop was and
there were no sufficient workshop facilities in &rane or Perth. Mr Chey recalled
that a revised “bugs” list dividing them into AAAA and A etc, had been prepared
on 14 February by Mr Tsang and that Zinwell hopetettify all AAA and AA
category “bugs” together with A category “bugs”®dWarch 2005. Later, on 11
March 2005, “bugs” were reclassified as “L” (lowi)” (medium) and “H” (high).

“H” category bugs had to be solved before massymwtoh. The “bugs” list was
maintained for TSP by Mr Tsang and communicatedinavell. In Mr Chey’s view, a
product suffering only from “L” level “bugs” coulde released onto the market.
However, he acknowledged that, on 14 March 2005Skto had sent an email
suggesting that the project might have to be restdrom the beginning. On 31



March 2005, Mr Chey supplied River Chiang withst 6f all remaining “bugs” and
the date on which each had been found. There wajer rfbugs” in the J35 which
only Broadcom, as the supplier of the Integrated@i could resolve. New “bugs”
were still being found up to the end of March 2085 .at 13 April 2005, the sets
which had been sent to Castel had to be returngahteell and on that date Mr Chey
emailed Zinwell that “our MD (Mr Ozaka) is very agg Some software was
received by 15 April 2005 but it did not solve greblems and there was no basis for
thinking that, by the end of that month, Zinwellwa have fixed all the problems.
The three faulty capacitors had been discoverembont 23 April 2005. Fixing them,
Mr Chey thought, would solve the recording and p&ok problems but that could not
be done by Castel; it would have to be done by Zlhin Taiwan. An email from
River Chiang to Mr So of 25 April 2005 suggesteat time J35 was ready for delivery
on 26 and 27 April with consignments to be splitneen Melbourne, Perth and
Brisbane.

156. On Mr Chey’s understanding, the new stock being e@astel would have
new capacitors and it was contemplated that altAfi¢evel “bugs” in the “bugs” list
as at 25 April 2005 would be fixed in the new proiton to occur in May. On 25
April, TSP was still testing the software but thewnstock was being airfreighted to
Australia so that TSP’s testing was going on eg&tha units were being sold.

157. Mr Chey understood that the mass production conaegbfor the end of

April and beginning of May 2005 was of the hardwimning part of the J35. He was
hoping, at the end of April, that the software wbnbt be distributed to retail users
but did not tell Mr So of that hope. On 26 Aprédsting was taking place at Castel's
premises on units which had the new capacitorse@ement notes were transmitted
electronically to TSP in Singapore by Henry HuaRgose notes showed that, even
with the new capacitors, the J35s were not readyetease to the market. Mr Chey
refused to make TSP’s list of defects availabl¥ © Liu of Zinwell because it was a
“check list” which was Toshiba property and not eren“bugs” list.

158. In Mr Chey’s view, there were other critical issagmrt from the
recording/playback problem which had to be resobeidre the J35 could be released
to the market. One such issue concerned the Lidgel2 input. Mr Chey did not
regard that as an “A” bug. Testing continued attermorning of 27 April, although
Mr Hew of Castel had told Mr Chey that Castel wamg to start selling J35s.

Mr Chey denied having told Mr Hew after 27 Apribtithe “major bug saga” could
not be regarded as over. In the various lists af¥3 exchanged between TSP and
Zinwell, there was always at least one “A” bug &Atlbugs were never completely
eliminated from the J35.

159. Mr Chey recalled that testing of the J35 had oexliat Castel’'s premises in
June 2005 when everybody approved its releaseetmtrket. Problems were still
surfacing with the J35 and C26 in November 200% OB86 was sent to Zinwell for
further evaluation. Although Mr So was insistingtthwhatever we release from now
on must be in perfect condition”, that never hagaen

Conclusion on the existence of breaches of contract

160. The comprehensive evidence of Mr Kwong and Mr Hewctv | have
rehearsed between [15] and [44] above has beetastilbdly confirmed by the
evidence adduced on behalf of TSP from Mr SatoSMand Mr Chey. The totality of
the relevant evidence establishes to a very highegeof satisfaction that the J35 was
never developed to a point where it was reasorfdlity be offered for sale to
Australian retailers or in the Australian retailnket for set-top boxes. Although less



comprehensive, the evidence also establishesdosiderable degree of probability
that there were similar breaches of the impliedrargtres in respect of both the DLP
television receivers and the C26 set-top boxes.

161. There were tentative suggestions by some of theessées called on behalf of
TSP that Castel had contributed to the breachesitth | have just referred by
inadequate efforts itself to rectify the “epidemproducts, particularly the J35, or, by
insufficient monitoring of the attempts by TSP atidwell engineers to correct the
defects. However, | am satisfied by the evidendgloHew, who was a careful and
impressive witness, that Castel personnel did neerti@n facilitate the work of the
visitors from TSP and its contractor, Zinwell. Sianky, | do not regard decisions by
Castel to launch the “epidemic” products, espegidié J35, on the Australian
wholesale market as prompted by anything other éhdesire to keep faith with its
retailers and protect the reputation of the “Toahifrand. Castel’'s endeavours in this
respect, although largely unsuccessful, were reddgiseen as likely to mitigate the
damage flowing from the breaches which | have folu8& to have committed of the
successive sales contracts. In my view, the deitigs in the J35 and the other
“epidemic” products were essentially attributaldetdesire by TSP, understandably
encouraged by Castel, to be among the first irAtgralian market with an advanced
set-top box having a capacity to record and plak e television programs which it
converted from digital format. However, that desirethe part of TSP was not
tempered, as it should have been, by a proper @ppion of the need to develop,
before mass production, a prototype demonstratezkbgiustive testing to be
completely effective in Australian conditions. Talesence of an appreciation of that
kind was, | consider, the main factor contributinghe breaches of the sales contracts
which | have found.

(b) Representations in contraventiorsd@2of theTrade Practices Act

162. Counsel for Castel indicated in written submissithva its claim for loss and
damage was put on two alternative bases; a claimdimages for breach of contract
(“the expectation claim”) and a claim (“the reli@ndaim”) for damages caused by
misleading and deceptive conduct in contraventiom %2 of theTrade Practices Act
Extensive submissions were made about the effagipoésentations alleged to have
been made by TSP about the J35, the DLP and theltG2és contended on behalf of
Castel that they were continuing representationstwiiad been made with respect to
products which had been developed and tested 5P and partly by Zinwell on
its behalf. Counsel for TSP on the other hand,amied that, to the extent that they
had been made, all the representations allegedabielOnvere as to future matters and
attracted the application ef51Aof theTrade Practices Acand so were not to be
taken to have been misleading if TSP had reasomgabiends for making them. Some
of the alleged representations, it was said, wexeerpuffery which should not be
elevated to the status of potentially misleadingdtet; sed’appas v Soulac Pty Ltd
(1983) 50 ALR 23]1at 234.
163. It was further contended on behalf of TSP thatntlag&ing of some of the
alleged representations was conduct outside Austiareby attracting the
application ofs 5of theTrade Practices AcfThat section extendd®hrt Vof the
Trade Practices Adb the engaging in conduct outside Australia Imypagst others,
bodies corporate incorporated or carrying on bussingthin Australia. However, sub-
ss (3) and (4) of 5provide;

(3) Where a claim undesection 84s made in a proceeding, a person is not entidedly at

a hearing in respect of that proceeding on conghuathich a provision of this Act extends by




virtue of subsection (1) or (2) of this section epcwith the consent in writing of the

Minister.

(4) A person other than the Minister, the Commis@othe Director of Public Prosecutions is
not entitled to make an application to the Courtgio order under subsection 87(1) or (1A) in
a proceeding in respect of conduct to which a @iowi of this Act extends by virtue of
subsection (1) or (2) of this section except whth tonsent in writing of the Minister.

164. In reliance on those sub-sections, Counsel for d@fended that Castel was
not entitled, without the prior consent of the Niteir, to rely at the hearing of this
proceeding on extra-territorial conduct allegedirgialr SP. That point was not raised
in TSP’s amended defence.

165. In my view, it is unnecessary to resolve any ofdbetroversies which have
been raised about the application of Tnede Practices Adb the facts of the present
case. That is because the representations in gngestany of which are co-extensive
with the implied warranties of fithess for purpasemerchantable quality arising
under the CISG, are relied on only in support efaliernative reliance claim. For the
reason explained at [94] above, the alternatiiameé claim cannot be made out
because the Harman Option ceased to be availaladtel on 4 June 2004 before the
making of almost all of the alleged J35 represéontat the further J35 representations,
the DLP representations and the C26 representaimhindependently of any act or
forbearance by Castel in reliance on any of thepeasentations. It follows that an
assessment of Castel’s claim for damages mustrifened to its primary expectation
claim in respect of the alleged breaches of thessabntracts.

THE MEASURE AND QUANTIFICATION OF CASTEL'S EXPECTAT ION CLAIM
FOR DAMAGES FOR BREACHES OF THE SALES CONTRACTS

166. Theprima faciemeasure of damages where goods do not conforntheth
contract, whether as a result of a breach of th@i@n warranty of fithess for purpose
or merchantable quality or for some other reasothe difference between the value
of the non-conforming goods at the time of delivang the value which they would
have had at that time had they conformed with theract. Thus, Article 50 of the
CISG provides:
If the goods do not conform with the contract arftether or not the price has already been
paid, the buyer may reduce the price in the sampqgption as the value that the goods
actually delivered had at the time of the delivieears to the value that conforming goods
would have had at that time. However, if the sekenedies any failure to perform his
obligations in accordance with article 37 or a€tidB or if the buyer refuses to accept
performance by the seller in accordance with tlawteles, the buyer may not reduce the
price.

167. However, Article 74 recognises that damages reederfor breach of a
contract are not confined to the loss of profitle@ non-conforming goods but extend
to consequential losses. The same article impogaeseeability test by way of
limiting the damages, whether represented by lbpsadits on the goods or
consequential losses, to those which were reaspfaigiseeable at the time when the
contract was concluded. Article 74 provides;

Damages for breach of contract by one party con$iatsum equal to the losacluding loss

of profit, suffered by the other party as a consequenceedirtach. Such damages may not

exceed the loss which the party in breach foresamught to have foreseen at the time of the



conclusion of the contract, in the light of thetéaand matters of which he then knew or ought
to have known, as a possible consequence of tlaelbid contract [emphasis added].

Mr Acton’s analysis of Castel’s claimed loss

168. Mr Acton, a financial and management consultant Was the degree of
Master of Business Administration from the StanfGmduate School of Business, is
a Fellow of the Institute of Company Directors anBellow of the Australian Institute
of Management. He has served as a company diracfarstralia and has held
corresponding positions on other boards and advizanels and committees. He
divided Castel’s alleged losses as a result ofaihere of the “epidemic” Toshiba
products into two claims, the “Expectation Clainmtathe “Reliance Claim” to which
reference has already been made at [162] and Hlfbje.

A. THE EXPECTATION CLAIM
(i) The cost of dealing with defective products

169. Mr Acton quantified this aspect of the alleged Ibgsmputing the “increased
costs” incurred by Castel in dealing with the défecToshiba products. He then
calculated an amount said to represent the effeabieccost of dealing with the
“problem” products on sales by Castel of other patsl. In addition, he took into
account the estimated gross margin which Casteldioave earned from sales by
Castel of other products. To that he added thenas#d gross margin which Castel
would have earned from sales of the “problem” patsitnad they not been defective
and compared it with the gross margin actually eduon those products in the
relevant period.

170. Thus, for the year ended 30 June 2005, Mr Actooutailed the costs to Castel
of rectifying the J35 set-top boxes at $663,54Qhnsucceeding two years he
assessed the same costs at $2,445,666 and $2 24228t g a total for the three
years in which those costs were regarded as hégag incurred of $5,352,163.
Similar calculations were made in respect of thé €&-top boxes and the DLP
television receivers making a total increased 06%$7,431,843 for all of those three
products in the three years in question.

171. Thirteen other “Toshiba” products were identifigdMr Acton as having
resulted in Castel’s having incurred additionatifeation costs as early as the year
ended 30 June 2003. Other such costs were idehtiffecach of the succeeding
financial years up to and including 30 June 2008kinyg a total for all of the thirteen
other products of $1,280,097.

172. Mr Acton’s calculations which | have just summadiseere based partly on an
estimate of the amount of time spent by Castel&sssstaff in visiting customers and
retailers to rectify problems as they were discesleand the non-salary costs such as
motor vehicle expenses referable to that actiityother integer in this calculation
was the estimated cost of time spent by Castesnal service staff in rectifying
units, returning them to Zinwell as required antim@éng the reworked products to
consumers. A different method was applied to calig) the cost of the time of
service staff devoted to rectifying “epidemic” ptmtis other than the J35 and the C26
by assuming that each service job on one of thosdupts required the same amount
of time.



173. A cost was attributed by Mr Acton to handling opigemic” problems by
Castel’'s warehouse staff by expressing the totalusrnof extra time devoted to
handling those products as a proportion of thd tptantity of products handled in
Castel's warehouses. As well “fixed costs that [dpoot be explicitly attributed to
particular products or activities” such as offipase, depreciation and the like were
allocated “according to the role of these actigiiie a representative year” which was
selected by Mr Acton as the year ended 30 June. Zifkertising and promotional
costs were not allocated because they were notdegjas attributable to specific
products.

174. | accept that the costs of rectifying defectivanon-conforming goods can be a
head of damage under Article 74 of the CISG, eile@ause they operate to reduce
the profit on the goods or because they are induasea consequence of the breach.
However, such costs are only recoverable if theyld/oot have been incurred but for
the breach. Costs which would have been incurreshynevent as a necessary incident
of the purchaser’s business cannot be claimeditecesthe profit which would have
been derived had the goods conformed with the aontfhus, the fact that sales staff,
who were part of Castel’'s permanent business estaént, spent time in visiting
customers and retailers to rectify or recover defegoods does not mean that the
value of that time is a cost, in the relevant seageectifying the goods. The
hypothesis that it is such a cost rests on thengsson that the time of the sales staff,
if not devoted to the defective goods, would hagerbspent on other, profit-making
activities. That assumption has not generally beade out on the evidence in this
case.

175. However, | except from that observation the expgimseurred in putting on
extra staff or using outside contractors specifyca rectify the defective goods. In
this context, it is to be remembered that Mr Hewegavidence, recounted at [42]
above, that Castel’s service department had tadreased from seven to 35 to handle
complaints generated by “epidemic” faults.

176. Also to be excluded from any calculation of thetsad rectifying or handling
defective goods are costs of extra time spent efidpidemic” products by Castel’s
warehouse staff and the “fixed costs” such as effigace and depreciation which

Mr Acton allocated to this component of Castel'sndges. That is not to say that
extra costs incurred in “non-profit” centres of @&dis business like the warehouses
should not be recovered if it can be demonstrdtatithey were incurred only because
of the need to handle defective goods. | instaas@n example of an “extra cost” of
this kind, extra wages paid to warehouse stafbf@rtime which would not have been
worked but for the demands of handling the defecgioods, returning them to Taiwan
and receiving them back into Castel’s store.

177. The evidence does not permit a precise calculatidhe difference between
the extra expenses of handling and rectifying dafegoods and the cost imputed by
Mr Acton to time spent on those activities whichulebhave been incurred by Castel
in any event as an expense of maintaining its peemibusiness establishment.
However, a difficulty in apportioning expenses, @efhhave clearly been incurred,
between amounts properly allowable as damageshaseé which are not does not
excuse a court from making the apportionment.

178. As a Full Court of this Court observedimzed Holdings Ltd v Wynthea Pty
Ltd [1984] FCA 373(1984) 57 ALR 167at 183:

Counsel for the appellants relied on a number loéioauthorities to which we do not find it
necessary to refer. The principle is clear. If¢bart finds damage has occurred it must do its
best to quantify the loss even if a degree of dadionm and guess work is involved.
Furthermore, if actual damage is suffered, the dwaust be for more than nominal damages.



We should add that we can see no reason why timsifple should not apply in cases under
theTradePractices Actas well as in cases at common law. We emphasizeg\rer, that the
principle applies only when the court finds thatd@r damage has occurred. It is not enough
for a plaintiff merely to show wrongful conduct the defendant.

In support of that proposition the Full Court citédllaghan v William C Lynch Pty Ltd
[1962] NSWR 87liwhere a Full Court of the Supreme Court of NewtBdMales pointed out,
at 877;

Many cases illustrate that uncertainty in the gdiaation of damages, either in cases of
contract or tort, does not prevent an assessmeided that some broad estimate can be
made.

179. In ajoint judgment ilCommonwealth v CornwdR007] HCA 16 (2007) 234

ALR 148, the High Court cited the classic exposition @& frinciple inChaplin v

Hicks[1911] 2 KB 786 when observing, at [65]:
It shows that, by reference to established law,vagltlunderstood methodology of
assessment of damages the respondent did in faetahameasurable valuable interest which
he lost by 1977. There was, in short thereforegsmessable, irretrievable loss sustained by
the respondent by 1977. The so-called “statutongingencies”, of incapacity or early death,
or retirement, each giving rise to a different, babetheless better financial consequence for
the respondent if he had not been misled in 19@5na different in kind from the
contingencies with which the courts necessarily diéghe time. Indeed, practically nothing
is certain or can be guaranteed in life or huméearaf This is why courts must do the best
that they can, and assess damages, well undersgatihdit exactitude will usually be
impossible. That it is not possible provides nousecfor failing to do itChaplin v Hicks
[1911] 2 KB 786at 792-3, 795-7 and 798-9].

180. In Chaplin v Hicks Vaughan Williams LJ observed, at 793;
In the case of a breach of a contract for the dgfiwf goods the damages are usually
supplied by the fact of there being a market incllgimilar goods can be immediately
bought, and the difference between the contrace@nd the price given for the substituted
goods in the open market is the measure of dam#gdsule has been always recognized.
Sometimes, however, there is no market for thequdar class of goods; but no one has ever
suggested that, because there is no market, trere@alamages. In such a case the jury must
do the best they can, and it may be that the anafuheir verdict will really be a matter of
guesswork. But the fact that damages cannot besss$eavith certainty does not relieve the
wrong-doer of the necessity of paying damagesitbieach of contract.

181. Mr Magee QC, who appeared with Mr A Young of Couriee TSP
trenchantly criticised the formulation of CastdEgpectation Claim. He argued that
each of the separate sales contracts should havetlhe subject of a separate claim
and the loss claimed to have been suffered asthdt of a breach of each such
separate sales contract should have been allegegravided with precision. In
support of this contention, Counsel citedssis v Kalfu§2001] NSWCA 460where
Hodgson JA, with whom Powell and Heydon JJA agrebderved, at [89]:
A large factor in causing the trial to miscarry a&®n the lack of precision in the appellants’
pleading. It is not acceptable to plead a seridg@dches occurring over many years, and
then to make a global pleading of damage caused biye breaches. While it may be
appropriate to bring a claim arising out of an angaelationship, involving a number of




breaches occurring over many years, and whileuldcbe productive of complexity and
repetition to require each individual breach teekplicitly linked to allegations of damage
caused by that breach, a pleading should enahilitdef, in a way fair to both parties, of
issues concerning breach, causation and quantalanaége in relation to each cause of
action relied on. It may be possible to group caugeaction where the damage involved in
each of them are substantially the same, so lotigimsan be done without obscuring issues
of causation and quantum of damages arising itioal¢o each of them. The pleading in this
case was grossly inadequate in this regard, anmtyiapinion would be liable to be struck out.

182. However, in the present case the series of breatitie®t occur over many
years. Rather, there was, relevantly, a singleecatiaction in breach of contract.
Accordingly, it was permissible, in my view, to ggclaims in respect of a number of
different sales contracts because the damage dllegaused by each breach was
substantially the same and the grouping did notwtesissues of causation and
guantum of damage in relation to each breach.
183. | consider that a global approach to quantifyinmeges was justified in this
case because, amongst other reasons, goods tkeetsaftjpne sales contract were
intermixed with goods from another when they wearesold to retailers and when
they were sent back to Taiwan or worked on in Methe in an attempt to rectify
successive defects as they emerged. The so-cétledl gpproach was consistent with
that taken by Barker J i@inza Pte Ltd v Vista Corp Pty L[g003] WASC 1land by
Hansen J ifPlaycorp Pty Ltd v Taiyo Kogyo L{fd003] VSC 108In the latter case his
Honour, at [290] described the plaintiff's claim@eaded by noting;
In the statement of claim endorsed on the writy@gp claimed $10,621,260 as damages in
the nature of profits lost as a result of the teation of the distribution agreement. That was
the sum which it would have earned as profit if digeeement had run its course from April
1996 to 31 December 1998. Playcorp advised of enrease in the amount claimed to
$11,792,617 in further and better particulars d&téthy 1998. It was alleged that that sum
represented the aggregate of the loss of profitherfinancial years ended 1995 to 1997
inclusive, and the six month period ended 31 De@zrmib98.

184. In the present case, the claim for the cost of lnagydrepairing and replacing
faulty goods was built up by Mr Acton first ideryiig what he called “directly
incurred costs paid to third parties such as freiglexcess of that normally required
to deliver products and contracted service centdsth he said could “be readily
identified from payment records”.
185. An examination of worksheet CB3 in which Mr Actomadysed these directly
incurred costs reveals that some were variousbstiad as “Admin”, “Castel
Service”, “Field staff”, “Warehouse Castel” and “Bted Warehouse”. As well, some
of the costs analysed by Mr Acton under this heatkvincurred in the financial years
2002-2003 and 2003-2004 before there were any paeshof J35s and before
problems were encountered with that model or therdtepidemic” products.
186. Mr Acton explained his methodology in calculatihg damages claimed by
Castel under this head which are referable to stdgsby saying, at p 10 of his
principal report:
2. The principal resource impact of the product protdevas on staff in
the sales and service areas. To calculate the @rnbtime spent by theales
force on these products, | have referred to time-shddtseeqeriod explicitly
identifying time spent visiting customers and fetai to rectify problems. This
significantly understates the diversion of resosiiogolved, since, rather than
selling more product, sales staff had to spendiderable additional time



restoring damaged retailer relationships by teleghend in writing, as is
evidenced in correspondence | have been shown.iddyskions with sales
staff suggest that at least half as much time agasspent in this necessary
but unproductive manner, so these times have lmeeeased by 50%
(Attachment Ten)Costs of the Sales Department have been allotated
epidemic products in total on the basis of the amofitime spent on them in
relation to total time available. They have bedaocalted to individual products
on the basis of service department activity (séevijeas this gives a good
indication of the relative incidence of failur@sttachment ElevenY his
includes non-salary costs such as motor-vehicldsaiowances, since these
costs are clearly incurred in line with the staffiaties that are being
measured [original emphasis].
187. For the reasons explained at [174] above, | doegdrd the costs attributed by
Mr Acton to “Field staff” (which | take to be salespresentatives) as extra expenses
which would not have been incurred but for the disfen the J35 and the other
“epidemic” products. It follows fortiori that | also disallow the amount which results
from Mr Acton’s inflation of this part of the claitmy 50% as described in the extract
from his report quoted at [186] above.
188. In respect of the expenses claimed under the hgé@mstel Service”,
Mr Acton, at p 11 of the same report, offered tplanation of his methodology:
3. For theinternal service staff,the methodology is complex and for the
purposes of clarification it is set out schemalycel a chart alAttachment
Twelve The calculations assess the number of hours spesach product and
express this as a percentage of the total of dlail&orking hours in the
service area. This percentage is then appliedrtaceedepartment costs to
establish the costs for each product.
We have records for the J35 and C26 of how manguymts needed rectification in each
period. The J35 also incurred costs in returniragipct to Zinwell as shown iAttachment
Thirteen.As the problems were largely the same ones in easd, Castel's Service Manager,
Mr. Victor Hew, has estimated the average timenaike each occasion. Calculations of
Service Department time on the J35 are showkttiachment Fourteeand on the C26 in
Attachment Fifteenin addition, service time was spent on both thpeducts when they
were returned directly to Castel by consumers higdis calculated ikttachment Sixteen
For other epidemic products, including DLPs, | haateulated the number of service
incidents for each product from job records, tattenService Manager’s estimate of the time
taken for each product jqAttachment Seventeed)s service incidence is difficult to allocate
to years, it is allocated according to the lendthaxh periodAttachment EighteenThe sum
shows total time spent on these other epidemicymtscand service department costs are
allocated accordingly.
It should be noted that the second method (thdtezpio products other than the J35 and
C26) is simpler but makes the assumption thateallise jobs require the same amount of
time. For the sake of accuracy, | have taken theerdetailed approach in respect of the two
major problem products [original emphasis].

189. Were it not for the evidence of Mr Hew, noted &][dbove, that Castel had to
take on 35 additional service staff to deal witstomer complaints about the J35 and
other “epidemic” products, | would have been digabt® take an approach to the
claimed expenses of the service department likentbid above in respect of “Field
staff”. However, in the light of Mr Hew's evidendehave treated as an allowable
expense 80% of the figure calculated by Mr Actaniiernal service staff. | have
also allowed in full his calculation of expenditure “Service agent / Parts” which |



have assumed to be referable entirely to expemdanrexternal service contractors
and spare parts used in attempting to rectify ¢aJ®8b and the other “epidemic”
products. Likewise, | have allowed in full the cafor freight which Mr Acton
identified as “in excess of that normally requitedieliver products.”
190. Mr Acton appears to have made some apportionmethiecdxpenditure
claimed in respect of expenses incurred in handpigemic products. He explained
that apportionment as follows, at p 11 of his ré&por
4, The time spent on these productsaarehousing staffhas been
calculated on the basis of their product volumeistéyd for their failure rate
since failures required double handling. For exayjitachment Twenty-Two
shows that the J35 product was handled 63,905 twiake without an
abnormal level of failures, it would have been Hadd 7,534 times. This
adjusted sum is then expressed as a proportidredbtal quantity of products
handled in Castel's warehou@gtachment Twentygnd in its bonded
warehousgAttachment Twenty-One).
Confidential Attachment Fowghows the total equivalent number of staff thas dewvoted to
the problem Toshiba products. In all of these daltans, staffing levels are expressed as
fractions of a full-time person for one year. Inmpaituations this might not reflect
management reality and full-time staff numbers @aly consist of whole numbers of staff. In
the case of Castel, reasonably high turnover amdeular use of part-time and casual staff
enables management to tailor its resources mopispig to its needs [original emphasis].

However, that explanation does not demonstratethieatvhole of the warehouse staff costs
referable to the “epidemic” products would haverbaeoided, eg, by “regular use of part-
time and casual staff” had the defective productdarmed with the contract. | have
therefore reduced by 50% the amount attributed byAMon to “Warehouse Castel” and
“Bonded Warehouse”.

191. For the reasons explained at [174] above, | haeeted Mr Acton’s assertion
that administrative costs should be taken into aetm calculating the profit which
Castel would have made had the “epidemic” prodootdeen defective. Nothing has
been established in the evidence to found the gasumthat TSP’s breaches of
contract caused Castel to incur extra expensdeeifotm of interest. Moreover, as
noted at [209] below, | consider that any allowaforanterest can more appropriately
be reflected in an order undeb1Aof theFederal Court of Australia Act 197&th)
(“the Federal Court Ac). | have therefore similarly disallowed that paftthe

claimed costs of dealing with the defective Toshgbaducts.

192. Inthe result, | have assessed Castel’'s damages timd part of its expectation
claim as follows:

Castel Service 2004/05 113,789
2005/06 349,383
2006/07 628,986
1,092,158

less 20% 218,432 873,726
Freight 2004/05 15,959
2005/06 235,586

2006/07 148,023 399,568



Service agents / Parts 2004/05 176,164

2005/06 126,925

2006/07 43,321 346,410
Warehouse/Castel 2004/05 36,327

2005/06 49,048

2006/07 13,058

98,433

less 50% 49,217 49,217
Bonded Warehouse 2004/05 31,190

2005/06 67,521

2006/07 ~13,910

112,621
less 50% 56,311 56,311

(i) The cost impact of epidemic products on otGastel sales

193. Mr Acton identified the gross margins which hadrbesceived by Castel on
sales of other brown goods before the problems thighl35, the C26 and the DLP
manifested themselves, noting that “the Gross Mapgi these products in 2000/01 to
2003/04 (before the product problems arose) wasfggntly higher than that
experienced once the problems were known in th&ehatace”. He excluded from
his calculations of gross margins, sales and mamgfiair conditioners. In the light of
the calculations just described, Mr Acton conclutteat Castel’'s gross margin on
sales of the relevant goods declined from 24.92003-04, to 20.5% in 2004-05 and
16.4% in 2005-06 before rising in 2006-07 to 19.4%.explained as follows his
methodology in attributing a figure to the lossdsia be represented by these
fluctuations in gross margins;
Prior to the product problems in 2003/04, margwveraged a little over 25%. | understand
this is higher than typical in visual products aedulted from Castel’s strategy of limited
distribution and premium positioning based on pgtica of quality. After the problems were
known in the market place, the margin was signifigalower (16-25%, average 20.3%). The
vast majority of these sales during this period wfaBoshiba brand product. In 2004/05
another brand, Orion, accounted for around onettbiithis category, and the following year
one sixth before ceasing altogether. Castel casoede high-end Macintosh product as well
but this accounted for less than 1% of the salatyaed above, and the remainder carried the
Toshiba brand. As Orion products were generallyelomargin than Toshiba their withdrawal
should have tended to increase average margingdtuseyeriod. In the absence of any
evidence of a market-wide decline in margins fastproducts at their normal price points,
it is reasonable to infer that this decline in niargas caused by an unsuccessful product
offering and the need to win back Toshiba busitieatswas deterred by the problems
experienced with product performance. This wouldehiaken the form of extra discounts,



free product, cash incentives and additional dispiaterials, all of which costs would have
been reflected in a reduction in Gross Margins important to emphasise that this cost is not
an opportunity cost. The sales in question actualk place but it seems they only did so at
the additional cost of abnormal discounts.

Gross Margin lost comes directly off profits, sirtbe costs of generating the revenue are
unchanged by the discount on them. Had Castel’'giman Toshiba products remained at
25%, profits would have been significantly highgiving rise to additional cumulative lost
profit to Castel of $8,404,217.

194. | accept that it was foreseeable at the time ofdhmation of each of the
relevant sales contracts that recurrent failuessalts and delays in supplying
replacements of the “epidemic” products would hiaze a repercussive effect in
reducing Castel’s margins of profit on other “Tdsii products. Mr Acton’s inference
that some of the erosion of the profit margin om lon-epidemic “Toshiba” products
was attributable to extra discounts, free prodeash incentives and additional display
materials is borne out by the evidence of Mr Midhda|.
195. Mr Hall recounted in a summary way the defects wiiastel had encountered
with the J35 and noted,;
In total, there were some 54 faults that occurrét the J35. The associated software in the
units had to be replaced several times.

196. Mr Hall also summarised the difficulties which Gadtad encountered as a
result of defects in the DLP television receivard ¢the C26 set-top boxes. He ended
his witness statement by saying;
46. The continuing problems with the J-35s, the DLR$ thie C-26s did a
great deal of harm to Castel’s reputation wittrétsilers according to my
dealings with them. The difficulties in selling #eeproducts increased as
competitors (such as Sony) introduced less troobéescompetitive products.
47. In this period retailers often rejected my salésmapts by referring to
fault free competitive products and stating theeference for those products
over those of Toshiba.
48. As sales of J-35s were often packaged with DLPso#metr digital
products (such as flat panel TVs) the failure ef dh35s as one of the
components had a serious effect on our sales dnera
49. In many cases consumers requested and were gileeftunds of the
purchase price of defective products and in tuenrétailers, who had sold
them the products concerned had to receive a refuadme benefit to offset
the sales cost.
50. In order to maintain some goodwill with its retadi€Castel had to
provide various incentives and “sweeteners”, sigchx@hanging other
products and providing bonuses (free or discoupte products), to retailers
to maintain their support.
197. However, there is an absence of quantitative ewieleh the effect on the gross
margins on non-epidemic products of the sales agpexito which Mr Acton and
Mr Hall have referred. Confidential Attachment 29Mr Acton’s report shows a very
significant decline in the gross value of salesnfiibe 2001 and 2002 financial years
to the 2003 financial year when gross profit ndwedss reached a peak of 27.7%.
Values of sales were then comparatively stable &&tw2003 and 2006 before
experiencing a significant decline in 2007. Thelsenomena can be discerned from
the following table on p 13 of Mr Acton’s principagdport;



Castel's Gross Margin on Brown Goods Products
(Excluding J35, C26, DLPs) — ($ millions)

2000-01 | 2001-02 | 2002-03 2003-04 2004-05 2005-06062F

Sales 549  |509 467 | 320 | 378 | 369 | 252
Gross Margin [12.8 146 [129 |80 | 77 | 60 | 4.9
Gross margin

%

20.5 ‘ 16.4 ‘ 19.4

23.3 ‘ 24.4

27.7 ‘ 24.9

(Note that sales and margins of air conditions hlagen excluded from this analysis).

198. Itis notable that there was a decline in grossgmaron non-epidemic
“Toshiba” products which occurred in 2004-2005 Ibefthe epidemic products could
have had a significant impact and when, as Mr Actoted in the passage quoted at
[193] above, the lower margin “Orion” products aacted for one-third of Castel’s
relevant sales. | therefore prefer the infereneg tie decline was attributable rather to
the contraction of the Australian brown goods mafian 2003 and increased
competition between participants in that marketltexy in substantially greater
discount by wholesalers. This inference is suppldoiethe increasingly pessimistic
descriptions of Australian market conditions whidhKwong gave in his monthly
PSI reports from 2003 onwards. It is also reinfdrbg evidence from Mr Michael
Hall to this effect;
11. Inthe 2002-2003 year Castel had to meet increasingpetition in the
digital field especially in relation to plasma semetelevision receivers, such as
Fujitsu, Panasonic, Pioneer, NEC, LG, Samsung.
12. The plasma television receivers supplied by thepBedent suffered a
cost disadvantage in the Australian market as coedp@ competitive
products supplied by Samsung, Panasonic and Sbteyprice differential was
in some lines more than a thousand dollars. Asaltreg was difficult for
Castel to sell the Toshiba branded sets againspeting brands.

18. By June 2005the problems with the J-35 were adversely affgc@astel’s
sales of other Toshiba products, such as LCD Tslaws [emphasis added].

199. Evaluating the evidence to which | have just reférin conjunction with

Mr Acton’s concession under cross-examination tieathad no particular knowledge
of, and had carried out no investigation into, ¢hextronic brown goods market in
Australia, | find that his estimate of the reperius effect of the “epidemic” Toshiba
products is unduly high. In my view, a more reaisistimate is that, but for the
presence of the “epidemic” products, Castel’'s nrergin its other Toshiba products
would have averaged 20% in each of the years 200%;2005-2006 and 2006-2007
instead of the 25% “hypothetical gross margin” itgouby Mr Acton. Accordingly,

on the hypothesis which | prefer, there would hia@en no loss of margin attributable
to the “epidemic” products in 2004-2005 when thisakcmargin was 20.5% and a
correspondingly small loss of margin in 2006-200¥wthe actual loss, according to
Mr Acton’s calculation was 19.4%. | therefore calesithat the damages recoverable
by Castel under this head should be confined toneg the actual margin calculated
by Mr Acton for 2005-2006 as 16.4% to the hypott@tmargin of 20% which |
regard as more consistent with the evidence thaAd#lon’s 25%. That requires an
increase above the actual margin for that yearamnapidemic products of $2,195,720
(rounded up).



(iif) Loss of margins on defective products

200. Mr Acton assumed that by contrast with marginstendther products
described at [197] above, the new J35, C26 andwsaiDLP models, having been
presented as innovative “should have faced lesgpettion for the first few months,”
enabling them to be sold at significantly highergmas. However, he detected a rapid
erosion in margins on the problem products as thefects became known. That
erosion, he said, was illustrated by the followialgle;

Product Gross Margins by period (%)

IPRODUCT | Months 1-3| Months 4-6 | Months 7+ |  Average
IDLP — 52JM 1 38.3 | 34.7 | 22.8 | 300
DLP — 62CM 137.9 | 33.0 | 34.3 | 347
DLP — 62JM 133.3 | 33.0 | 185 249
DLP-72CM | 39.0 | 33.0 | 29.7 | 33.9
IC26 H 110.7 | 20.1 | 227 | 19.7
(C26HB 110.7 | -84.4 | 10.6 | 6.5
J35 134.9 | 33.6 6 | 24.3

201. By comparison with the decline in margins which leadurred with other
Toshiba television products over a similar peridd Acton inferred that margins on
the problem products should not have declined brertttan 1% after the first three
months in which they had been introduced to theketaBy taking into account the
actual gross margins in fact derived from salethefproblem products and setting
them against the gross margins which could have bepected to have been achieved
had the products been problem-free, Mr Acton adrigethis estimate (to which | have
made some arithmetical corrections) of the lostasued by Castel as a result of
diminution in gross margins:

‘PRODUCT ‘ Actual Gross Margin ($ $Expected Gross Marg [Margin Loss ($)
($)

DLP — 52JM | 553,204 740,101 | 186,897

IDLP — 62CM | 355,474 378,222 | 22,748

DLP — 62JM | 818,445 1,133,901 | 315,456

DLP — 72CM | 615,924 714,597 | 98,673

(C26H 828,930 877,153 | 48,223

\C26HB 117,038 276,427 | 159,389

J35 11,162,617 2,507,822 | 1,345,205

TOTAL 4,451,632 6,628,284 2,176,591

202. Counsel for TSP contended that Mr Acton’s analgsite loss claimed under
this head was flawed because it assumed that thal asargin or profit which Castel
expected to make on each category of the epideonidggremained constant from the
date of the first relevant sales contract untilldst of the goods in that category had
been sold. Instead, Counsel argued Castel’'s expmcta the profit to be derived by



it from sales of each consignment of goods shoalelbeen ascertained objectively at
the time of the “conclusion” of the sales contmatated to that consignment.
203. Had that been done, so it was contended, the asalgsild have imputed to
Castel an expectation of a lower margin of prdfieach point when a defect or
collection of defects became apparent in the relepeoduct. However, as | have
pointed out at [182] of these reasons, the salesaxis for the epidemic goods were
concluded within a relatively short space of tirdlsat it is reasonable to group them
together, particularly when assessing a loss ditprmhich seems to be the primary
head of damage contemplated by Article 74 of the&lIt follows that | reject the
contention advanced in this context on behalf dP Tisat:
Castel’s profit expectations and achievable profirgins in respect of the goods which were
the subject of an individual sales contract mudbb&ed at objectively in the terms of the
CISG, at the time of “conclusion of the contradt.the costs incurred, and the gross profits
achieved, by Castel upon its resale of goods segpdi Castel by TSP pursuant to a previous
contract had not met Castel's expectations, fortewea reasons, then Castel’s expectations
relating to costs and achievable gross profitspuisoresale of similar goods in the future
would or should have been different.

204. The fallacy in that argument is that Castel's exgans were not met because
the goods did not conform with Article 35 of theS@. At no stage in the course of
the dealings between Castel and TSP in respebedepidemic” products can an
expectation be imputed to Castel that it would irexeor offer for resale, non-
conforming goods from which it would derive a loweargin of profit.
205. TSP relied in resisting this part of Castel’s cldandamages on a report by
Mr Jeffrey Hall dated 12 May 2009. Mr Hall has grate qualifications in accounting
and post-graduate qualifications in finance as agkxtensive experience in the
valuation of businesses and corporate advice péatly in relation to mergers and
acquisitions. Mr Hall criticised Mr Acton’s assungt that the J35, the DLP and the
C26 “were presented as innovative and should hecedfless competition for the first
few months, thus enabling significant higher priealisation”. According to Mr Hall,
that assumption was not borne out by the evidadoeever, my impression of the
evidence is to the contrary. Precursors in the raliah market of the J35 and C26 set-
top boxes did not have a recording and playbac&tfom and the innovative features
of the former enabled Mr So to announce to the Wodur in July 2004 that the J35
“will be likely the most wanted set-top box in thmarket”; see [132] and [139] above.
Similarly, the DLP television receivers used innibx&technology developed in the
United States of America which enabled the use wthrarger screens than had
previously been available in Australia and weredfare well suited to take advantage
of the new demand in this country for a “home theeakperience”.
206. Mr Hall also attacked Mr Acton’s quantification tfis component of TSP’s
expectation claim as depending on the adoption“sinaple average” decline in
margins which may be unreliable. However, conststenth the views expressed
above about the circumstances in which a globalcggh to the assessment of
damages can be legitimate, | do not regard thisghdvir Acton’s approach as
producing an entirely arbitrary or exorbitant résQif course, any process of
reasoning by inference from a relatively small sEmpvolves an element of
speculation. However, as Thomas J observétamdware Services Pty Ltd v Primac
Association Limited1988] 1 Qd R 393at 401,

... whilst in some cases a plaintiff will show ateé series of events to be probable, and there

may be no basis for assessing other than the maxidamages that would have flowed on

that footing, in other cases it would be wrong ¥ertook the possibility that some other




course may have eventuated in which the plaintifild not have suffered such damage. In
that event it becomes the court’s duty to do tret lhecan, and if necessary temper the award
by making an appropriate reduction for such pobséds.

| therefore consider it appropriate to uphold gantirety this part of Mr Acton’s
guantification of Castel's expectation claim.

Mr Acton’s conclusion on Castel’s Expectation Claim

207. At the end of the relevant part of his principaperx report, Mr Acton
encapsulated his estimate of Castel's total Expeat&laim in this way:
My estimate of the total cost to Castel of recagvimoduct that did not meet expectations is
therefore $19,292,819, consisting of:
Total Costs of Product Not Meeting Castel’'s Expiata

ITEM $

Repairs to J35 | 5,352,163
'Repairs to DLPs | 931,641
Repairs to C26 | 1,148,049
|Repairs to other epidemic products \ 1,280,097
lLost Margin on other Toshiba products 8,404,217
'Lost Margin on J35 | 1,345,265
Lost Margin on DLPs | 623,775
LLost Margin on C26 | 207,612
TOTAL $19,292,819

As these costs were incurred largely during tharfaial year 2005-06, they should be brought
to present value by inflating them at Castel’s nraigborrowing cost, which was around 7%
at this time, from 1 January 2006 onwards (salek ptace approximately evenly over
calendar 2005 and 2006). This gives a cost as Be8&mber 2008 of $23,634,533
(Attachment Twenty-Nine).

| observe that Castel might quite reasonably claiat, had the products been suitable, it
would have imported many more of them and beentaldell them at high margins for a
longer period. As this cannot be established wétftainty, this opportunity cost is not

included in this claim.

208. By contrast, | have estimated at the following anteuhe components
identified by Mr Acton as comprising Castel’s exia¢ion claim:

(i) Cost of dealing with defective products $1, 723

(i) Impact of “epidemic” products on Castel’s salaf other product$2,195.720

(i) Loss of margin of profit on “epidemic” prodtg $2,176,591
$6,097,543

209. |do not accept Mr Acton’s contention that the tat@ount allowed for the
three elements which comprise Castel’'s expectatamm should be “brought to
present value by inflating them at Castel’'s margomarowing cost” of around 7%.



There is no evidence of the rate at which Castslbeaarowing funds in 2006 or of the
amount which it borrowed in that year. In my opmiany claim by Castel for interest
on the amount to which it has established it igledtshould be recognised in
accordance with s 51A of tikederal Court ActSub-section (1) of that section
provides;
In any proceedings for the recovery of any monegl@iding any debt or damages or the
value of any goods) in respect of a cause of athaharises after the commencement of this
section, the Court or a Judge shall, upon apptinatinless good cause is shown to the
contrary, either:
(a) order that there be included in the sum forcWwhudgment is given interest at such rate as
the Court or the Judge, as the case may be, thirdks the whole or any part of the money
for the whole or any part of the period betweendae when the cause of action arose and
the date as of which judgment is entered; or
(b) without proceeding to calculate interest inaadance with paragraph (a), order that there
be included in the sum for which judgment is gieelmmp sum in lieu of any such interest.

The remaining sub-sections of s 51A have no appbicdo the circumstances of the present
case.

210. In my view, s 51A empowers the Court to add tojtisggment sum for

recovery of damages an amount representing intogstthe date when the cause of
action arose to the date when judgment is entd@iteel availability of that power
obviates any need for including in the amount ahdges recovered any allowance for
interest incurred or foregone such as that for 8gmnum made by Mr Acton as
described at [208] above.

B. THE RELIANCE CLAIM

211. This alternative formulation of Castel’s allegedd@roceeded from the
assumption that, if it had not carried the J35,GRBé and the DLP television sets,
Castel would have acquired the rights to distriputé\ustralia, the Harman products
identified in the description of the “Harman Optiavhich is to be found at [70] to
[93] above.
212. Mr Acton explained in these terms the methodologyctv he adopted in
calculating the profit which Castel would have madthe years from 2004/05 to
2006/07 and the first six months of the year 208,/Had it implemented the Harman
Option:
In order to establish a profit and loss statemeiicting the distribution of the Harman
products in place of the discontinued Toshiba petgluhree adjustments must be made to
revenues and gross margins:
I.LAll revenues and gross margins relating to thehiloa products in question must be
deducted.
ii.Estimates must be made of likely sales, Grossgiia and incremental costs of
Harman products for each year.
iii.The adequacy of the Castel infrastructure taladgth the Harman products in place of
the epidemic ones must be established and additiesaurces added if necessary
iv.Margins on the remaining Toshiba products mesadjusted to reflect the removal of
the negative impact on them of the products thatldvaoot have been carried.
213. Mr Acton regarded as reasonable Mr Kwong's estirttzdég if Castel had
acquired the Harman distributorship including tighits to sell additional lines,



namely the Infinity home speakers and car audigeaBecker car radios and JBL
professional speakers, it could have achieved sdlig®se products growing from
$13 million in the first year, to a steady $30 ioifl in the third and subsequent years.
Mr Acton then imputed a realised gross margin aséhprojected sales of 32.5%. He
regarded that imputation as conservative and asngékll allowance “for any
discounts required to secure the support of curesgllers and secure rapid
acceptance in new ones.”
214. Mr Acton accepted that it was likely that Casteluwabhave had to pay a
capital sum to Convoy in order to secure the Hardistmibutorship, but conceded his
inability “to assist the Court in attempting to qti#y this cost.” However, he did
make allowances for Harman-specific costs includieggl fees, the purchase or lease
of demonstration vehicles, the conduct of “roadsticand advertising expenses. As
well, provision was made in Mr Acton’s calculatidies modifications to Castel’s
warehouses, new service equipment, demonstratiek ahd materials for training
staff and retailers. (One of his assumptions is tiointext was that four additional staff
members specialising in car audio technology wwalde to be added to the Castel
workforce. After allowing for inflation at the raté# 5% pa of recurrent costs of the
kinds just indicated, in the financial years 20@d 2008, Mr Acton calculated the
annual differences in Castel’s actual profit arel phofit which would have been
derived by his model of Castel’'s business expandaell the Harman brands.
215. However, Mr Acton, for the purposes of the ReliaGtaim, assumed that
Castel had not distributed the J35, the C26 obihie television sets at all, so that
costs incurred in testing, handling, transportind eeworking those products would
never have been incurred. A concomitant of thatragsion was that some of Castel’s
staffing, warehousing and other resources whichldvbave been devoted to those
“discontinued” products, were free to be appliedediing and servicing the Harman
lines. On that basis, Mr Acton assumed that the ¢auaudio specialists noted at
[214] above would replace other staff who would/ee&astel as a result of its reduced
offering of Toshiba products. These assumptionsisedto allow for warehouse
staffing to be increased by half a person and sestaff to be increased by two
persons in 2006-07 to accommodate the requiredn®lf sales and servicing of the
new Harman lines, the continuing Toshiba lines aiher existing lines in the Castel
product range.
216. Mr Acton’s modelling for the Reliance Claim allowéat some costs such as
superannuation and motor vehicle expenses to lostadjin accordance with the
model’s allowance for increased staff. Other fixedts such as legal fees and
information technology expenses were assumed taireat the level at which they
actually prevailed in the relevant years. Othetsassessed as likely to have been
partly fixed and partly variable were modelled acaagly.
217. This analysis led Mr Acton to assert, at p 25 afgnincipal report;
The resulting total cost structure in the hypotbediscenario is, in my judgement, that
necessary to run the business including saled ®bahiba products except the J35, DLPs and
the C26, current TCL products and the new Harmadymts, and to service other defective
Toshiba products.

218. Mr Acton also found it necessary to adjust marginghe continuing Toshiba
products which he hypothesised would remain inGhstel range. He assumed that,
unaffected by the discontinued products, thoseiroimg products would have been
sold at a gross margin of 25%. He justified thigems of the modelling by observing,
again at p 25 of his principal report:



As we have shown in relation to the Expectationr@|actual results for the years in question
show these products as having had Gross Margitneirange of 16-20%, which is consistent
with a need to discount Toshiba products in orderaunter marketplace discontent with the
brand. The analysis assumes that had the disceutipmoducts not been carried, these
discounts would have been unnecessary, so in tlelrtite remaining products have been
ascribed a Gross Margin of 25%. (It is quite pdssibat excluding these products would not
have prevented all of the margin decline, givereoffoshiba products that had failed. In this
case the model would not incorporate all this nrargstoration, but the remainder of the lost
margin would appear in the model as an additioeicost of the other epidemic products
making no difference to the resulting total cosCastel).

219. A further adjustment was made in modelling the &wele Claim to allow for
financing working capital (stock plus debtors netreditors) for the Harman products
after taking account of the eliminated need to eworking capital for the
presumptively discontinued Toshiba products. Is tespect sales were assumed to be
achieved on ratios of a stock holding of 4 monties 3.4 months of debtors and 45
days of creditors. After assuming that, after tash profits from the model in excess
of actual profits in the relevant years would baikable to finance working capital,
and allowing for borrowing costs of 7% per annuni,Adton deducted the cost of
working capital attributable to the discontinuedsiitba products in order to arrive at
“the incremental amount of working capital” thatwa have had to be financed had
the Harman Option been exercised.
220. These calculations and assumptions led Mr Actarotwlude, at p 27 of his
principal report:
The difference in cumulative before tax profit<tastel between, on the one hand, carrying
the range that was carried, including all the epideproducts, and, on the other,
discontinuing the J35, DLPs and the C26 and cagriiarman products, is represented by the
sum of the annual differences in profit betweemalctesults and those derived in the model
of the reconfigured business. This amounts to 29188, ... .

Differences between the Reliance Claim and the E=tien Claim

221. Inthe concluding part of his principal report, Mcton identified the reasons
why the Reliance Claim, on his calculations, defizfrom the Expectation Claim. In
the first place, he noted that the variable andatlistaffing costs (sales, service and
warehouse personnel of the J35, the C26 and thet&efAsion receivers were not
part of the Expectation Claim which assumed thmiaktion of those expenses.
However, the assumption that the Harman Optionlesh exercised, gave rise to the
consequential assumption that those overhead eapermuld be redeployed on sales
and service of the Harman products.

222. 0On the other hand, the cost of continuing to daetl e other epidemic
products, (not being the J35, the C26 and the Rld¥isions) would have been
incurred even if the Harman Option had been exedcidccordingly, those expenses
quantified at $1,094,894 are a component of Mr Ast@alculation of both the
Expectation Claim and the Reliance Claim.

223. Costs incurred on epidemic products before 1 JOBA2vere not covered by
the modelling for the Harman Option which could have been exercised before that
date. However, they were incurred in an estimateduat of $185,203 which has
been included in both the Expectation Claim andRakance Claim.



224. The estimated loss of gross margin on the Toshibdyets other than the J35,
the C26 and the DLP was restored for the purposeoalelling the Harman Option
and as explained by Mr Acton “is not an additiot@st to Castel under this claim.”
225. For the avoidance of doubt, Mr Acton set out irutabform the points of
difference between the Expectation Claim which walsulated to amount in all to
$23,634,533 and the Reliance Claim calculated iaraaunt of $33,657,361 from
which should be deducted “whatever sum if any th&tcdetermines Castel would
have had to pay to secure the [Harman] distribbitprsom Convoy”. In respect of
compensation paid or allowed by TSP to Castel, oA made these observations at
pp 29-30 of his principal report;
| understand Castel acknowledges the receipt df1$3406 from Toshiba between February
2005 and April 2007 in part payment of some of ¢hessts. This represents cash payments,
and does not include the value to Castel of Tossilpgplying replacement parts for the DLP
to a value of $116,325. That value was reflectea ieduction in Castel’'s Cost of Goods Sold
thus reducing the claim under the Harman model;ithaot been paid, or been treated
separately, the Harman model profits would haven beger than actual results by exactly the
same amount. Thus it should not be treated asfaet®d the Harman claim.
| also note that other sums paid to Castel by T@sturing this period in respect of other
matters, such as the termination of Castel’s tistarship and a contribution to resulting
redundancy costs, advertising subsidies or repsechastock, are not relevant to the
Expectations Claim as they offset other costs thase claimed. Nor are they relevant to the
Reliance Claim as they do not differ between thelehand actual results. Certain other
payments amounting to US$825,000 and compensatimgduced price realisation on LCD
television sets have been included in actual resoiltthe year as an offset to the cost of
goods sold. As Gross Margin loss in both the Exgiemts Claim and the Reliance Claim
were calculated by restoring brown goods margir2s8h, these payments have already
reduced the gap between the models and actuatségutaising the latter and so should not
be taken into account as an offset to Castel’'sscdstese figures are shownAttachment
Three.
This sum of $3,415,406 should be offset againstdtad claimed. To make it comparable
with Castel’s claims by bringing it to current valas at 31 December 2008,1 have applied a
rate of 7% inflation from March 2006, that being #pproximate midpoint of the period in
which payments were received. This takes the valwempensation acknowledged to
$3,910,298.

226. Numerous detailed criticisms of the assumptionsraathodology on which

Mr Acton’s calculation of the Reliance Claim haweeh made both by Counsel for
TSP and by Mr Jeffrey Hall whose expert evidence adduced on its behalf.
However, it is unnecessary to consider those mitis or to reach a conclusion as to
the validity of Mr Acton’s Harman model. That isdagise the fundamental hypothesis
on which the model rests cannot be sustained. Aydthesis was that Castel would
have acquired the Harman and JBL brands in or a2@@4 with or without paying a
premium or compensation to Convoy for goodwill. Hwer, the hypothesis could not
be sustained because of the finding explaineddtdAd [95] above that by 4 June
2004 the Harman Option ceased to be available steCquite independently of its
reliance on any representation by TSP or the “epidegoods conforming in 2004-
2005 and subsequent years with the implied waeami merchantability and fitness
for purpose.



CONCLUSION

227. As noted at [208] of these reasons, | have asséiseddss and damage
sustained by Castel as a result of TSP’s breaditbg sales contracts as $6,097,543.
In particulars of loss and damage furnished on 7ch2008, Castel made allowances
by way of crediting TSP for “the following paymemeceived ... by way of partial
compensation for its losses”:

Date Amount
(i) 18 February 2005 84,976
(i) 8 November 2005 195,272
(i) 5 May 2006 69,000
(iv) 11 April 2007 104,545
(v) 11 April 2007 363,946
(vi) 11 April 2007 2,666,667
Total $3,484,406

228. By paragraph 68 of its defence to Castel's amestidment of claim, TSP
alleged the making of the payments of compensationbered (i), (i) and (iii) in the
last preceding paragraph and asserted that thoserasrhad been accepted by Castel
wholly or in part as compensation in respect oforgs models of Toshiba products.
Moreover, it is alleged in sub-paragraphs 68(m) @)af the same defence that, in
addition to the amount of $69,000 or US$50,000 aekedged by Castel to have been
received by way of compensation on 5 May 2005 rthén payment was made on the
same date and in the same amount and acceptedsbst Ga part satisfaction of
Castel’'s claim for compensation in respect of Tbhahmodel no. HDD-J35 set top
boxes.” As well, it is alleged in sub-paragraphsaied (p) of the same paragraph that,
on or about 16 February 2007, TSP paid to Cadtetlaer amount of US$200,000
which was accepted by Castel in part satisfactiats dclaim for compensation in
respect of Toshiba model no HDD-J35 set top boxes.”

229. There is next pleaded also in paragraph 68 of ¢éfiende the making of the
Termination Agreement and the Unsolved DisputessAgrent noted at [47] and [48]
above, and the payment thereunder of the three mimoumbered (iv), (v) and (vi) in
[227] above.

230. | am not satisfied on the whole of the relevantience that TSP made to
Castel on 5 May 2006 a second payment by way opeosation of $69,000 or
US$50,000 as claimed in paragraph 68(m) of therdefeNot only is the making of
two separate payments each of the same amoune@athe date inherently unlikely
but it is contradicted by the evidence of Mr Kwasilgo relies on an email of 1 April
2006 from Ms Violet Oh of TSP directing that a tggayment of US$504,080.99 was
to be applied as sales rebates, advertising amdgironal assistance and sundries.
231. The same evidence of Mr Kwong and lack of suppgréividence for the claim
of Ms Violet Oh that TSP paid a further US$200,8@Castel on 16 February 2007 as
part compensation for defects in J35 units haverledo reject that claim which, in
any event, has not been pleaded in TSP’s defence.

232. | have therefore concluded that the only deduattbich should be made from
the damages which | have found Castel has suffesedresult of TSP’s breaches of
contract is the amount of $3,484,406 which Castiehawledges having received in



part compensation. When that deduction is made fhesum of $6,097,543 arrived
at in [208] above, it follows that there must begment for Castel in the sum of
$2,613,137.
233. By its cross-claim appended to its defence, TSR0t recover from Castel
an alleged overpayment of $616,673 in respectoaksivhich TSP had agreed,
pursuant to the Termination Agreement, to purchiase Castel as at 11 April 2007.
A further element of TSP’s cross-claim was a cléamthe costs incurred by TSP in
taking over Castel’s obligations to honour five4yearranty obligations which Castel
had assumed to purchasers of Toshiba productdgotdAs well, it was alleged in
paragraphs 82 and 83 of the cross-claim that Clateho entitlement to retain, and is
obliged to repay to TSP, the sum of $2,666,667 reret(vi) in [227] above which
Castel has allowed should be set off against a@isrcfor damages. That amount, it will
be recalled, was payable by TSP as interim or pronal compensation pursuant to
cl 4 of the Unsolved Disputes Agreement set o{#@ftabove.
234. The evidence does not support TSP’s contentionttbaerpaid by $616,673
or any other amount for the stock which it took roivem Castel pursuant to the
Termination Agreement. Indeed, a reconciliationuagdl into evidence on behalf of
Castel suggests that it was underpaid by $75,9tBairaccount. The sum of
$2,666,667 paid by TSP pursuant to the Terminaiigieement has been allowed by
Castel and will be set off against the damagesvezable by it. The claim to be
indemnified for taking over Castel’s five-year wanty obligations was abandoned by
Senior Counsel for TSP in the course of his opeatdyess. Accordingly, TSP’s
cross-claim must be dismissed.
235. I shall receive submissions on a date to be firetbnsultation with the parties
in respect of costs and interest. The time fondiland service of a notice of appeal by
either party will be extended until the expiratai21 days after the making of final
orders as to those matters.
236. To preserve the confidentiality of any commerciansitive information
which these reasons may disclose, they are madelaedor the time being only to
the parties and their legal advisers. Each parylshsubmit, within seven days of this
day, its suggestions as to how these reasons sheuktlacted or otherwise edited to
prevent that confidential information from beingdosed when the reasons are
published generally. In the absence of any suchesimpns from either party, that
party will be taken to have no objection to theastricted publication of the reasons.

| certify that the preceding two

hundred and thirtgix (236) numbere
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Dated: 28 September 2010
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