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In this article, the author deals with the specific
question of standard terms in international sales
and in which manner they should be incorporated
in contracts. Furthermore, she examines the situ-
ation where two parties to a contract rely on their
standard terms and the different theories trying
to solve this matter: “the battle of forms”. The au-
thor supports the knock-out theory which favours
the common standard terms and excludes the rest
from the contract.
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Introduction

Standard terms are provisions that are prepared in
advance and elaborated unilaterally by one party,
without negotiations with the other party'. It is fre-
quent in international sales contracts that parties to a
contract try to incorporate their respective standard
terms®. The United Nations Convention on Contracts
for the International Sale of Goods (CISG) which is
the law governing international sales contracts, does
not specifically regulate the incorporation of standard
terms’. Specific rules were deemed unnecessary as the
CISG already provided rules for the interpretation of
the contract. Therefore, the incorporation of stan-
dard terms must be analysed pursuant to the general
rules of the CISG on formation and interpretation
of contracts, namely Art. 14 et seq and Art. 8 CISG".
Firstly, this study will analyse the conditions for the
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incorporation of standard terms (infra I). Secondly,
the questions in relation with the “battle of forms”
will be covered (infra II).

I. The Conditions for the
Incorporation of Standard Terms

The doctrine and the case-law developed conditions
for the incorporation of standard terms. According to
them, a reasonable person in the same circumstances
according to Art. 8 CISG must understand that the per-
son sought to incorporate her standard terms. In order
to achieve this, two conditions must be fulfilled. First,
she must show her intent to incorporate her standard
terms (infra A) and second, she must make them avail-
able to the offeree in a reasonable manner (infra B)°.

A. The Intent of the Offeror to
Incorporate his or her Standard Terms

The offeror must refer to his or her standard terms
and emphasize that these form part of the contract’.
The decisive criteria is that the reference to the stan-
dard terms must be clear so that a reasonable person
according to Art. 8(2) CISG would understand that
the person sought to incorporate her standard terms®.
The CISG does not set out specific requirements in
relation with the form of the reference, e.g. that the
reference must be in bold’. Rather, authors consider
that the reference should not be hidden'.

Furthermore, the reference to the incorporation of
standard terms must not necessarily figure in the of-
fer. Indeed, it can also be made at an earlier stage,
such as during the negotiations according to Art. 8(3)
CISG™.
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B. The Offeree’s Awareness of the
Standard Terms

In order to make the offeree aware of the standard
terms, the offeror must fulfill the “making available”
test'?. This test was elaborated by the German Su-
preme Court in the Machinery Case. In its decision,
the Court held that the CISG “requires the user of
general terms and conditions to transmit the text or
make it available in another way”"’. Therefore, it is the
offeror’s duty to make the terms available to the of-
feree and not the offeree’s obligation to investigate in
order to find the standard terms'. In addition, it is
accepted by the doctrine that the terms must not nec-
essarily be transmitted'. Rather, a mere reference to
the standard terms can suffice's.

With the development of the internet and commercial
contracting via electronic communications, a recent
and controversial question arising is how standard
terms can be made available in electronic communi-
cations. It is generally admitted that standard terms
attached to an e-mail suffice for their incorporation".

The majority of authors considers that a link to a gen-
eral website is not sufficient to raise the awareness of
the other party of the standard terms'®. The burden
is on the party trying to rely on its standard terms";
problems that may arise are the possibility that there
are several sets of standard terms on the website or that
the company decides to change the standard terms in
the meanwhile*. However, some authors have recent-
ly supported another stance, namely by supporting
that a reference on a general website can be enough
for the incorporation®. The internet has become in-
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creasingly important over the past years. Thus, it can
be assumed that businesses have access to it**. In addi-
tion, the CISG Advisory Council considered that “the
other party has a reasonable opportunity to take no-
tice of those terms if they are generally accessible over
the internet at the time of contracting”. This posi-
tion is easier to admit where the contract is concluded
via the website or when the negotiations and conclu-
sion of the contract occurred over the internet*. We
consider that, in the future, as contracts will increas-
ingly be concluded via electronic communications, a
clear theory should be developed as to what extent a
reference can be enough. It is our opinion that a spe-
cific link to the standard terms should be deemed suf-
ficient. In relation with a general link, many problems
may arise. Therefore, if the party wants to be certain
that the “making available” test is fulfilled, it should
attach a pdf version of its standard terms to its e-mail
or include a specific link to the standard terms.

I1. The “Battle of Forms”

A “battle of forms” occurs when both parties to the
contract seek to impose their respective standard
terms®. As each party’s attempt to incorporate its own
standard terms amounts to a counter-offer according
to Art. 19 CISG, the formation of the contract is pre-
vented®. In order to redress this issue, scholars and
courts have developed different theories”. In the fol-
lowing, the two prevailing theories will be analysed,
namely the last-shot theory (infra A) and the knock-
out theory (infra B).

A. The Last-Shot Theory

The last-shot theory provides that the standard terms
that will govern the contract are the last ones not ob-
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jected to by the other party®. This embodies a strict
application of Art. 19 CISG, which states that a reply
to an offer containing modifications constitutes a re-
jection of the offer and a counter-offer®.

This approach has the advantage that it is in accor-
dance with the rules of the CISG*, which provides
legal certainty®. However, it is rejected by the major-
ity of authors. Indeed, it leads to arbitrary results, be-
cause the result can be random, unfair and unforesee-
able for the parties®”. In addition, it neither complies
with the parties’ intent nor with commercial reality®.

B. The Knock-Out Theory

As the last-shot theory is not satisfactory, scholars
and courts have developed the knock-out theory, pre-
vailing on an international level*. According to this
theory, the contract will be composed of the essential
terms of the contract and all the standard terms that
are common in substance. Accordingly, the conflict-
ing standard terms will be knocked out, i.e. excluded
from the contract™. In regard with the rules of the
CISG, it is considered that the parties agreed to de-
part from Art. 19 CISG, which they are allowed to ac-
cording to Art. 6 CISG, that provides for the party’s
autonomy®.

The reasoning behind this theory is that, in general,
the parties’ intent to enter into a contract despite the
use of conflicting standard terms is more important
than the prevalence of their standard terms®. This
intent can particularly be deduced from the perfor-
mance of the contract by the parties®.
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Criticism to the knock-out theory have equally been
developed by the doctrine. The fact that the parties
decided to derogate from the CISG rules is a mere
fiction and is based on the hypothetical intent of the
parties, rather than the real intent™.

Conclusion

As the CISG does not specifically rule the question of
the incorporation of standard terms, it is a subject that
is mainly discussed by scholars and case-law. On the
one hand, many questions are unresolved or uncer-
tain. In relation with the conditions for the incorpora-
tion, it still remains arguable to what extent a person
must make her standard terms reasonably available to
the offeree. In particular, the question of the internet,
that has significant importance nowadays, has not
been solved. In relation to the question of the “battle
of forms”, the two main theories that have been devel-
oped, the last-shot theory and the knock-out theory,
contain imperfections. We would favour the knock-
out theory, as it seems to be the closest option to the
parties’ intent, which is crucial to interpret a contract
in accordance with Art. 8 CISG.

On the other hand, this question is open for argumen-
tation. In particular, the incorporation of the stan-
dard terms must be analysed on a case-by-case basis
by considering the circumstances and the facts. This
leaves room for interpretation and solutions that par-
ticularly fit to a particular case.
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