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The United Nations Convention on Contracts for the International Sales of 
Goods (Convention) is the product of more than two generations of international 
negotiations. 1 Beginning in 1968, the task of unifying the law of international 
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I. Preparation of a uniform law for the international sale of goods began in 1930 at the 

International Institute for the Unification of Private Law (UNIDROIT) in Rome. See Bonell. The 
UNIDROIT /11itiati1·e for the Progressive Codijicatio11 of /111ematio11a/ Law. 27 INT 0 L & CoMP. L.Q. 
413 ( 1978). After a long interruption in the work as a result of the Second World War, the draft was 
submitted to a diplomatic conference in The Hague in 1964. which adopted two conventions. one on 
the international sale of goods (ULIS) and the other on the formation of contracts for the international 
sale of goods (ULF): July I. 1964. 834 U.N.T.S. 107. 169. 31.L.M. 854 (1964). Both conventions 
went into effect in 1972 by the minimal ratification of five states. As of January I. 1988, Belgium, 
Gambia. the Federal Republic of Germany, Israel, Italy. Luxembourg. the Netherlands. San Marino. 
and the United Kingdom are parties to these conventions. The United States joined the conference 
al the last minute. when it was too late to accomplish major changes. Accordingly. the United States 
saw no reason to adopt a convention in which it had no hand in establishing. See Comment. A New 
Uniform Law for the lntematio11a/ Sale of Goods: Is It Compati/,Je with America11 /11terests'. 2 NW. 
J. INT'L L. & Bus. 129 ( 1980); Landau, Backgrou11d to U.S. Participatio11 i11 United Nations 
Convemion on Contracts.for the Sale of Goods, 18 INT'L LAW, 29. 30 ( 1984). Neither ULIS nor ULF 
gained acceptance within the socialist and developing countries because on the whole these countries 
were not represented at the Hague Diplomatic Conference. Twenty-two of the twenty-seven original 
signatories of the 1964 Uniform Laws were European. A few years later. the much more widely 
represented forum of UNCITRAL removed the political objection leveled against unifonn laws and 
conventions produced by regional institutions such as the Hague Diplomatic Conference. For a 
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sales was taken over by the United Nations Conference on International Trade 
Law (UNCITRAL), whose broad membership includes countries of different 
legal traditions and socio-economic conditions. 2 The final text of the Convention 
was finally approved at a diplomatic conference convened by the United Nations 
General Assembly in Vienna in 1980.3 

Sixty-two nations were represented at the Vienna Conference. Roughly 
speaking, twenty-two from the "Western developed" part of the world, eleven 
from "socialist regimes," and twenty-nine from "Third World" countries. 4 This 
broad representation is reflected in the text of the Convention, which is the 
product of hard-fought compromises. After sketching the background and 
present status of the Convention, this article approaches the Convention from the 
comparative perspective given by those compromises. 

Twenty-one countries had signed the Convention by its deadline, September 
30, I 98 I. 5 As of December 31, 1988, seventeen nations had ratified it. The 

history of the Convention, see United Nations Conference 011 Comracts for the International Sale of 
Goods at 3-5, U.N. Doc. A/Conf. 97/19, U.N. Sales No. E.82.V.5 (1981) [hereinafter Conference 
011 Contracts]; Winship, The Scope of the Vienna Co11ve11tio11 on l111ernatio11al Sales Colllracts, in 
INTERNATIONAL SALES, THE UNITED NATIONS CONVENTION ON CONTRACTS FOR THE INTERNATIONAL SALE OF 
GooDs * 1.01 (N. Galston & H. Smit eds. 1984) [hereinafter Winship, The Scope of the Vienna 
Co11l'e/l/io11]. 

2. UNCITRAL was established by G. A. Res. 2205 (XXI). 21 U.N. GAOR, Supp. (No. 16) 
99, U.N. Doc. A/6316 (1966) reprillled in I Y.B. INT'L TRADE L. CoMM'N 65, U.N. Doc. 
AICN. 9/SER. Al 1970. Initially. UNCITRAL focused on ULIS to determine whether changes in the 
existing text might make it more acceptable to the legal and economic systems of various countries. 
By UNCITRAL's second session in 1969, however, it was apparent that ULIS would not be accepted 
without extensive alteration. A fourteen-member working group was established to begin drafting a 
new text (Brazil, France. Ghana, Hungary. India, Iran, Japan, Kenya, Mexico, Norway, Tunisia, 
Union of Soviet Socialist Republics, the United Kingdom, and the United States). The Group was 
later enlarged to fifteen and three replacements were made, allowing for the participation of Austria, 
Czechoslovakia. the Philippines. and Sierra Leone. See J. HONNOLD, UNIFORM LAw FOR INTERNATIONAL 
SALES UNDER THE 1980 UNITED NATIONS CONVENTION 54 n. 9 ( 1982). The working group met once a year 
over the next nine years. After almost a decade of study, the working group produced a Draft 
Convention on the International Sales of Goods in 1976 and a Draft Convention on Formation of the 
Sales Contract in 1977. In 1978, the full Commission reviewed the drafts and combined them into 
a single Draft Convention which was submitted to the 1980 diplomatic conference in Vienna. The 
text of the 1978 Draft Convention with a Commentary appears in Conference 011 Co/llracts, supra 
note I, at 5. reprinted in 181.L.M. 639 (1979). See Honnold, The Draft Convemion on Contracts 
for the International Sale o,(Goods: An Overview, 27 AM. J. COMP. L. 223 (1979). 

3. Final Act of the United Nations Conference 011 Colllractsfor the International Sale of Goods, 
Apr. 10. 1980, U.N. Doc. A/Conf. 97/18, with Annex, United Nations Convention on Contracts for 
the International Sale of Goods. reprinted in 19 I.L.M. 668 (1980) [hereinafter Convention]. The 
final text and conference proceedings are published in Conference 011 Contracts, supra note I, and 
may be purchased from United Nations Publications, Room GA-32, United Nations, New York, 
N.Y. l0017. The Convention Conference was convened by General Assembly Resolution 33/93. 
G.A. Res. 93. 33 U.N. GAOR Supp. (No. 45) at 217, U.N. Doc. A/33/45 (1978). 

4. See Eiirsi. A Propos the 1980 Vienna Convention 011 Comractsfor the /111ernational Sale of 
Goods, 31 AM. J. COMP. L. 333. 346 (1983). 

5. The signatory countries are Austria, Chile, Czechoslovakia. Denmark, Finland, the Federal 
Republic of Gem1any, France. the German Democratic Republic, Ghana, Hungary, Italy, Lesotho, 
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Convention entered into force on January I. 1988, in eleven countries: 
Argentina, China, Egypt, France, Hungary, Italy, Lesotho. Syria, the United 
States. Yugoslavia, and Zambia. In December 1987 four other countries became 
Contracting States: Austria, Finland, Mexico, and Sweden. The Convention 
entered into force with respect to these countries on January I. I 989, and also 
entered into force in Australia on April I , 1989. 6 Norway acceded to the 
Convention on July 28, 1988, and other countries are presently considering 
ratification or accession. 7 

I now turn briefly to the participation of the United States in the drafting and 
adoption of the Convention. 8 Delegates from the United States participated 
actively in the discussions of the Convention.9 They voted in favor of the final 
text at the Vienna Conference, and subsequently recommended to the Secretary 
of State that the United States become a party to the Convention. The United 
States signed the Convention on August 31 . 1981 . On September 21 . 1983, the 
President of the United States asked for the advice and consent of the 

the Netherlands, Norway. People's Republic of China. Poland, Singapore. Sweden. the United 
States. Venezuela. and Yugoslavia. By signing the Convention. these countries undertook an implicit 
obligation 10 seek ralitication in accordance with their domestic constitutional procedures. Countries 
which did not sign by the September 30. 1981. deadline may accede to the Convention at any time. 
Convention, supra note 3. art. 91(3). 

6. Art. 99 ( I J of the Convention. supra note 3. provides that the Convention will enter into 
force · ·on the first day of the month following the expiration of twelve months after the date of 
deposit of the tenth instrument of ratification. acceptance. approval or aL-cession .... " Accordin)! lo 
art. 100. the Convention governs offers made and contracts concluded after ii becomes effective in 
a country. According to art. 99(2). the Convention will enter into force as to any country which 
becomes a Contracting State · ·on the tir,t day of the month following the expiration of twelve months 
after the dale !the country notifies the U.N. Secretary General that it has acceded!." Current 
information about the status of the Convention may he obtained from the Treaty Section of the Orticc 
of Le)!al Affairs. United Nations. New York. N. Y. 10017. Telephone: (212) 963-3918 and from the 
UNCITRAL Secretariat. P. 0. Box 500. Vienna International Center. A-1400 Vienna. Austria. Telex: 
135612: Telephone: (43) (I) 2631-4060: Telefax: (43) (I) 232156. 

7. In June 1988. Professor Winship listed the following countries as con,idering ratification or 
accession to the Convention: Czechoslovakia. Denmark. Federal Republic of Germany. German 
Democratic Republic. Netherlands. Poland. Spain. and Switzerland. Winship. The /111ema1io11al Lall" 
of Colllract: The United Nations Co111·e111ion on Colllrnct.,· .fi,r the l111ematio11al Sale ,,r Goods. 
unpublished manuscrirt submitted to the American Association of Law Libraries 1988 Annual 
Mcctin)!. June 27. 1988 (on tile with the author). 

8. For a comprehensive discussion of the ratilication process in the United States. sec Win,hip. 
C,111gr1'ss a/1(1 the /980 l111,,r,wtio11al Sales Con1·e11tio11. 16 G,\. J. INr"1. & Cm1!'. L. 707 ( 1986). St'e 
al.," Pfund & Taft. C"11gres., l<ole in the /111ematio11al U11i/icati"11 "(Primte Lm.-. 16 GA. J. IN·r"1. 
& Cu~u·. L. 671 (1987). 

9. The United Stales ddc)!ates to the Vienna c·,mference were John 0. Honnold. E. Allan 
farnsworth, and Peter H. Pfund. They were briefed hy the SccrL·tary of State·s Advisory Commilh.:e 
on Private International Law. composed of representative, of major le)!al organilalions ,uch as the 
National Conference of Commissioners on Uniform State Law, and the American Har Association. 
The State Department also appointed a special study )!roup with members knowlcd~cahlc in the legal 
and husiness problems of international trade. Set' Winship. /:'x1wrt-/i11p11rt Safrs Undff rlu• /980 
IJ11i1ed Nari"11.1· Sail's C11111·1·11tio11. X HAsrrNc;s IN·r"1. & Cmw. L. Rr,v. 197. 200 ( l'185) I hereinafter 
Winshir. l·.'.11,orr-lll11wrt Sal,,sJ. 
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Senate to the ratification of the Convention. 10 Unanimous ratification by that 
body followed in October 1986. 11 On December 11, 1986, officials from the 
mission to the United Nations of the United States deposited the instrument of 
ratification at United Nations Headquarters in New York. 12 

A summary view of the sphere of application of the Convention is now in 
order. The provisions of the Convention govern the formation of international 
sales contracts and the rights and obligations of the buyers and sellers arising 
from such contracts. 13 At the time of ratification a State may declare that it will 
join the convention only in part. A State may refuse to be bound either by Part 
II, on the formation of contracts, or by Part Ill, on the rights and obligations of 
the parties. 14 Only Part I, regarding the sphere of application and other general 

10. President"s Message Io the Senale Transmitting the Convention. 19 WEEKLY COMP. PRES. Doc. 
1290 (Sept. 21. 1983). S. TREATY Doc. No. 9. 98th Cong., 1st Sess. (1983) reprinted in 221.L.M. 
1368 ( 1983 ): llltematiollal Sale of Goods: HearillJIS oil Treaty Doc. No. 9 Before the Senate Comm. 
m1 Foreiw1 Rellltions. 98th Cong .. 2d Sess. (1984) (hereinafter Hearings 011 Treaty Doc. No. 9]. 

11. Sellale Co111111inee oil Foreign Relations Report. ExEc. REP'T 20, 99th Cong .. 2d Sess. 
(1986): 132 CoNG. REC. Sl5767-8. 15773-4 (daily ed. Oct.9.1986). 

12. U.N. Dep't of Public Information. Press Release I/T/3849, December 11, 1986. See Pfund. 
llltemlltiolllll Unificarion of Pril'ale Lall': A Report on U.S. Participarion-1986-87, 21 INT'L LAW. 
1245. 1247 (1987). For the U.N.-certified official English text of the Convention. see the annex to 
the notice of the State Department in 52 Fed.Reg. 6262-80 (1987). 

13. The formation provisions appear in Part II of the Convention, supra note 3 (arts. 14-24), 
while the substantive provisions appear in Part III (arts. 25-88). Part I (arts. 1-13) defines the 
Convention ·s sphere of application and sets out rules of interpretation applicable to both subsequent 
parts. Part IV (arts. 89- IOI) refers to the implementation of the Convention. For short informative 
articles on the Convention. see Griffin & Calabrese. New Rules for lmemarional Contracts, 74 
A.B.A.J. 68 ( 1988): Rendell. lmernational Sllles Co111·e111io11 011 rhe Horizon. INT'L FIN. L. REV .. 
Feb. 1988. at 27: Winship. /111emario11al Sales Comracts Under the /980 Vienna Convemion, 17 
U .C.C.L.J. 55 ( 1984) I hereinafter Winship. Sales Comractsl: Winship, Ne11· Rules for International 
Sales. 68 A.B.A.J. 1230 ( 1982) I hereinafter Winship. Ne11· RulesJ. See also the summary published 
by UNCITRAL. Note by the Secretariat. A/CN.9/307. For more extensive discussion. see C. BIANCA 
&. M. BoNELI .. Co~IMENTARY ON HIE INTERNATIONAL SALES LAW: THE 1980 VIENNA SALES CONVElsTION 
( 1987) I hereinafter Cm1~1ENTARYJ: T11E CONVENTION FOR THE INTERNATIONAi. SALE OF Gooos: A 
HANDBOOK OF BAs1c MATERIALS (R. Kathrein & D. Magraw eds. 1987); GUIDE rn THE INTERNATIONAL 
SALE OF GOODS CONVENTION (W. Hancock ed. 1987): J. HONNOLD, UNIFORM LAW FOR INTERNATIONAL 
SALES UNDER TIIE 1980 UNITED NATIONS CONVENTION ( 1982) (hereinafter J. HONNOLD. UNIFORM LAW]: 
INTERNATIONAi. SALES. TIIE UNITED NATIONS CoNVENTION ON CONTRACTS FOR THE INTERNATIONAL SALE OF 

GooDs (N. Galston & H. Smit eds. 1984) I hereinafter INTERNATIONAL SALEsJ: INTERNATIONAL SALE oF 
Goons: Dt;BRO\'NIK LECTL'RES (P. Sarcevic & P. Volken eds. I 986) (hereinafter DUBROVNIK LECTUREsJ: 
P. Sc111.1oe11rn1EM. UNIFOR~I SAi.ES LAW: T11E U.N. CONVENTION ON CONTRACTS FOR THE INTERNATIONAL 
SALE (ll· Grnms ( 1986) I hereinafter UN1FOR~1 SALES LAwJ. For a bibliography on foreign language 
materials. sec M. W1u .• INTER NATION ALE BrnuoGRAPmE ZuM UN-KAUFRECHT ( 1987). 

14. Convention. supra note 3. art. 92. Article 90 provides that the Convention does not prevail 
over "any international agreement which has already been or may be entered into and which contains 
provisions concerning the matters governed by this Convention." Similarly. art. 94 authorizes states 
with · ·closely related legal rules on matters governed by the Convention" to declare that the 
Convention will not apply to sales rnntracts between enterprises with their places of business in these 
countries. See Ziegel. Cwuula and the 1980 lllrernatio11al Sllles Co111·e111io11. 12 CAN. Bus. L.J. 366 
( 1987) (suggesting that the United States and Canada should consider making such a declaration). 
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prov1s10ns, and Part IV, the final provisions on ratification and related matters, 
are mandatory. 15 

An array of exclusions and exceptions based upon the nature of the 
transaction, 16 the purpose of the sale, 17 and the nature of the goods 18 limit the 
scope of the Convention. In particular, the Convention is not concerned with the 
validity of the contract, 19 the effect the contract may have on the title to the goods 
sold, 20 or the liability of the seller for death or personal injury caused by the 
goods to any person. 21 

The Convention applies to contracts of sale of goods between parties whose 
places of business are in different states and either both of those States has 
become a party to the Convention (hereinafter referred to as a Contracting State) 
or the rules of private international law of a Contracting State lead to the 

15. A contracting state with two or more territorial units may declare that only one or more of 
these units has joined the Convention. Convention. art. 93 .. rnprn note 3. Moreover. two ur more 
contracting states may declare that the Convention does not apply to contracts between parties who 
have their places of business in those states. Id .. art. 94. A final article provides that a member state 
may denounce the Convention or part of it simply by giving formal notification to the United Nations. 
Id., art. IOI. On the various ratifications choices available to contrac1ing slates. see Winship. The 
Scope of the Vienna Com·ention. supra note I. at 1-1. 1-39 to 1-48. 

16. For example. art. 3 of the Convention. supra note 3. specifically excludes contracts of 
services from the Convention. Under the Convention. contracts of sale are distinguished from 
contracts for services in two respects. A contract for the supply of goods to be manufactured ur 
produced is considered to be a sale unless the party who orders the goods undertakes to supply a 
substantial part of the materials necessary for their manufacture or production. When the 
preponderant part of the obligations of the party who furnishes the goods consists in the supply of 
labor or other services, the Convention does not apply. Sales by auction and execution are also 
excluded from the Convention. 

17. Most notable among 1he exclusions is that of sales of goods for personal. family. or 
household use. 

I 8. Stocks. shares. investment securities. negotiable inslrumenls. money. ships. vessels. 
hovercraft. aircraft or electricity are not considered "goods." In many counlries the sale of some or 
all of such res is governed by special rules reflecting their special nalurc. 

I 9. The Conven1ion does not define the lerm "validity," bul mos! commentators agree 1ha1 its 
common core includes issues regarding fraud (do/). duress. unconscionability. legal rnpacity of the 
parties 10 enter into a conlract, and error. See J. HONNOLD. Urs1rnK~1 L,w. supra nole 13. at 96-98: 
Schlechtriem. UN!FOK~I SALES LAW, supra note 13. at 32: see al.,·u Comment. Disclaimer <!/Implied 
Warranties: The l9X0 United Nations Con\'e11tion 011 Co11tracts/i1r the l111ematio11al Sale of Goods. 
53 FoKD11AM L. REV. 863. 871-74 (1985) (arguing !hat lhe definition of "vjlidi1y" sh,rnld be found 
in 1hc domeslic: l,m of the appropriale jurisdic1ion under private internalional law): Heiz. Validity of 
Co11tmcts Under the U11ired Nario11.1· Co11\'eJ11io11 011 Co11rracrs .fi)/· the l111emario11al Sail' of Goods. 
April I I. 1980. and Sll'iss Contract Law, 20 VAND. J. TRANS. L. 639 ( 1987) (arguing thal lhe 
Convention ra1her than domestic law should define the meaning or 1hc term "validity"). Professor 
Winship suggesls thal issues rclaled lo the validity of conlracls may provide an ca~y door for escape 
from the Convention. See Winship. Commentary 011 Profes.11,r Ka,teiy's Rhetorical Analysis. 8 Nw. 
J. INT 0 L L. & Bus. 623. 635-39 (1988) (hereinafler Winship. CommenlllryJ. 

20. The transfer of ownership over the thing sold is generally viewed as lhe basic purpose of a 
contract of sale. See. e,M·. ITALIAN Civ11. CODE art. 1470: FRENCII Civ11. Com, art. 1583: Swiss Com, 
OF Ottl.lGATIONS art. 184. Hcwcver. there is such diversily of rules in municipal law on !his poinl Iha! 
unification wa~ considered to he impossible. See Khoo. Article J. in Cm1~1ENTAKY .. 1·11pm 1101e 13. al 46. 

21. Convc111ion. <11pm nn1c 3. arts. 4-5. 

SUMMER 1989 



448 THE INTERNATIONAL LAWYER 

application of the law of another Contracting State. 22 Thus, each Contracting 
State will have two sets of rules for sales: a domestic law of sales of general 
application and a set of rules applicable to a particular subgroup of sales­
international sales. 

Absent a choice-of-law provision in an international sales contract, the parties 
cannot be certain which law a national tribunal will apply to resolve any dispute 
arising from the contract. Under the regime of the Convention, a Contracting 
State's Court will not have to apply the foreign sales law indicated by the 
choice-of-law rules. Instead, a Contracting State's Court will apply the Conven­
tion pursuant to the terms of article I, unless the parties to the contract have 
agreed to exclude some or all of the Convention's rules. 23 If the forum does not 
belong to a Contracting State. or the requirements of article 1 (I )(a) of the 
Convention have not been met. or the issue to be decided is not covered by, or 
is expressly excluded from the scope of application of the Convention, then the 
case will be decided under the forum's choice-of-law rules. 24 

22. Art. I ( I )(b} of the Convention. id .. states that the Convention will also apply if the rules of 
private international law I i.e .. choice-of-law) lead to application of the law of a Contracting State. 
The United States and the People"s Republic of China have availed themselves of the authorization 
granted by art. 95 of the Con\'ention to der;lare that it will not be bound by paragraph ( I )(b) of art. 
I. See Gabor. Stepchild 1f the Ne11· · 'Lex Macatoria' ·: Pril'(lte flltemational Lall' from the United 
States Perspecti,·c. 8 NW. J. 1:-,n"L L. & BL's. 538. 539 (1988) !hereinafter Gabor. Stepchild! (stating 
that it was the "unsettled and unpredictable status of private international law I which I prompted this 
limitation"). 

23. Con\'ention. supm note 3. art. 6. According to art. 1(1) of the Convention. a Contracting 
State·s court will apply the Convention to a contract for the international sale of goods unless the 
parties affirmatively · ·opt out"· to avoid some or all of the Convention ·s rules. For a discussion of the 
methods to exclude the application of the Convention. see Winship. The Scope of the Vienna 
Con1·c11tion. suprn note I. m I - I. 1-32. 

24. Of the several alternatives to facilitate the determination of the applicable law to international 
sales. two in particular have been considered. The first solution. envisioned by adoption of the 
Convention. is to have a uniform sales law in force in ,111 countries. The second solution urges all 
countries to agree on uniform choice-of-law rules rather than uniform substantive rules. If the second 
solution is universally adopted. every forum would apply the same country·s sales law whenever two 
or more substantive laws may be applied to the case in point. But conflict-of-law rules on sales are 
not uniform throughout the world. thus ncating a legal uncertainty not totally excluded by the 
Convention. In 1955. the Hague Conferem:e on Private International Law (a private international law 
organization not to he confused with the 196-l Conference held at the Hague which adopted ULF and 
ULIS) prepared a Convention on the Law Applicable to International Sales of Goods. 510 U .N .TS. 
1..\9 ( 196-l). This convention came into force in 1964 and was adopted by the following countries: 
lklgium. Denmark. Finland. France. Italy. Nigeria. Norway. Sweden. and Switzerland. The 
con\'ention was not well received in the United States and failed to gain the acceptance of developing 
countries. See Naddmann. The Un((<mn Lml' 011 the lntemational Sale of'Goods: A Cmtflict of'La\\'s 
/111/Jmglio. 74 Y.-,1.1' L.J. -l-l9 ( 1965). In 1980. the Hague Conference appointed a Special 
Commission to prepare a revision of the convention to be submitted to a Special Session of the 
Conference in Octoher. 1985. The Hague Conference adopted a revised uniform choice-of-law treaty 
for international sales at this extraordinary session. See Hague Conference on Private International 
Law Draft. Convention on the La\\' Applicable to Contracts for the International Sale of Goods. Oct. 
JO. 1985. 2-l l.L.M. l.'i73 I 1985) I hereinafter Hague Conflicts ConvcntionJ. The Hague Conflict 
Con\'ention was a joint pn,ject ,1f the Hague Conference and UNCITRAL aimed at broadening the 
base of participating countries. The Hague Contli,I Convcmion may become rdevant inasmuch as 
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The delegates of the sixty-two participating nations did not adopt the final text 
of the Convention by some magical consensual process. 25 This is not surprising, 
because adoption of the whole text of the Convention by consensus would have 
been impossible in view of the wide differences held by those who participated 
in the negotiations. After thirty years of hard technical negotiations, the fact that 
the delegates were able to agree on a uniform law that displaces familiar national 
concepts and policies can only be explained as a compromise. 26 Naturally, 

gaps in the U.N. Convention for the International Sale of Goods which cannot be filled by the 
Convention's general principles are to be filled by reference to the national law which would be 
applicable by virtue of the forum's choice-of-law rules. See Kenera/1_,, Gabor, Emerging Unification 
of Conflict of Laws Rules Applirnble to the lmernatio11al Sale of Goods: UNCITRAL and the Neu· Hague 
Conference on Private ln1ernatio11al Law, 7 NW. J. INT'L L. & Bus. 696 ( 1986): Gabor Stepchild. supra 
note 22. at 538 (recommending that either Congress or the Permanent Editorial Board of the U .C.C. 
consider the Hague Conflict Convention as a model for the enactment in the United States of uniform 
rules for the international choice of law); Mebroukine. Quelques re marques c) propos de la Co11l'e11tio11 
de La Haye de /986 sur la Joi applicable aux contracts de veme imernationale de marchandises. REVVE 
DE DROil' DES AFFAIRES INTERNATIONALES, No. I. 1988. at 45-71: Lando. The /985 Hague Co11l'ell/io11 
on the Law Applicable to Sales, 51 RABELS ZEITSCHRIFf 60 ( 1987). 

25. UNCITRAL has thirty-six rotating members allocated among the regions of the world 
(Africa sends nine representatives. Asia seven. Eastern Europe five. Latin America six. and Western 
Europe, Australia, Canada and the United States are jointly permitted nine). The full commission 
meets once a year for sessions of two to four weeks in New York or Vienna. Its Secretariat is a 
full-time body composed of an international team of professionals (mostly lawyers) with offices in 
Vienna. The Secretariat chairs and prepares the annual meetings in close cooperation with the full 
commission and working groups. as well as with other interested parties. For drafting technical 
studies UNCITRAL depends on working groups. Each group attempts to reflect cross sections of the 
commission's worldwide representation. The decisions as to what to include in the official text are 
taken by the Commission. UNCITRAL's decisions take the form of recommendations and reports to 
the Secretary General of the United Nations. or. as in the case of the adoption of the Convention. to 
a diplomatic conference called by a General Assembly. See Farnsworth. UNCITRAL: Why! What" 
How? When?, 20 AM. J. CoMP. L. 314 (1972): Herrman. The Contribution of UNCITRAL to the 
Del'elopme/1/ of lmemational Trade La11·, in TRANSNATIONAL LAW or INTERNATIONAL COMMERCIAi. 
TRANSACTIONS 35 (N. Horn & C. Schmitthoff eds. 1982): Honnold. The United Nations Commission 
on lmernational Trade Law: Mission and Methods, 27 AM. J. Co~11'- L. 208 ( 1979): Zwart. The Nell' 
lmernational Law of Sales: A Marriage Belll'een Socialist. Third World, Co111111011, and Cil'il Lall' 
Principit'.1·. IJ N.C.J. INT'L & CoM. REG. 109. I 13-14 ( 1988) I hereinafter Zwart. The Ne11· 
lmernational Law of Sales!. The Chairman of UNCITRAL recalled at its first session that the 
Commission had agreed that its decisions should. as far as possible. be reached by consensus. He also 
stated that it was only in the absence of consensus that decisions should be taken by a vote. as 
provided for in the rules of procedure relating to the procedure of Committees of the General Assembly. 
Professor Honnold reports that, as of 1979. UNCITRAL had yet to take a formal vote or adopt its 
own procedural rule,. noting lhat "the procedures bear a striking resemblance to those of a Quaker 
meeting." Honnold. supm. at 210. Professor Rosell strongly criticizes UNCITRAL's decision-making 
structure. stating that the Commission ''has a rather obscure structure and uncertain decisional 
authority." because it possesses authority to make decisions only by reports and recommendations to 
other U.N. organs. Rosell. Critirnl Reflections on the United Nations Com·ention on Colllractsfor 
the lmemational Sale of Goods, 45 OHIO ST. L.J. 265. 272. 295-% (1984). 

26. Rosett, supra note 25. at 296: see also Note. Unification and Certainty: The United Nations 
Conl'elllion on Contracts for the lmemational Sale,~( Goods. 97 HAHV. L. REV. 1984. 1986 ( 1984) 
!hereinafter Note. Unifirntion and Certaimyj. defining compromise as "merely the techniral 
fornrnlation of a text whose meaning may be malleable" and consensus as "a more basic 
agrecment--on either a universally accepted practice or norm or on a principal" . . ( footnote 
omitted). 
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because many of the articles of the Convention reflect a compromise, they fail to 
reflect the individual preferences of the delegates and to live up to the 
expectations of all participating countries. 

Part I of this article discusses the need, difficulties, and willingness of 
securing widespread acceptance of some of the crucial provisions of the 
Convention. It also discusses the strategy of compromise followed at the Vienna 
Conference in order to achieve a meaningful unification of the law governing 
international sale of goods. Part II examines some of the compromises reached 
by the drafters, emphasizing the technical and cultural obstacles faced in 
connection with several issues presented by the law of sales. The vigorous debate 
that characterized the formulation of those provisions, and the ambiguous and at 
times illusory compromises ultimately reached by the drafters, provide valuable 
insights into the unification process. The compromises also reveal the conceptual 
gaps existing between civil law and common law legal traditions and the tensions 
on matters of legislative policy between developed/developing nations and 
capitalist/socialist economies. To attempt to interpret the Convention without 
reference to the struggle for compromise would oversimplify the problems posed 
by its application.27 

I. Need, Difficulty and Willingness to Compromise 

The disparity of economic, political, and legal structure of the countries 
represented at the Vienna Conference suggests the difficulty of achieving legal 
uniformity. It also suggests the inevitability of compromises in order to integrate 
different concepts and ideas into an independent, workable, and meaningful 
system of regulating international sales. This need for compromises is unprec­
edented in the history of the international unification of private law. 

Before the Second World War, the civil law approach was largely predominant 
in the various draft rules on international sales. 28 Thus. an agreement on a 
uniform sales law at the 1964 Hague Conference was not so difficult to achieve 
among industrial. capitalistic. essentially liberal European countries, in light of 
the congruity of their economic. cultural. and political situations. By the time 
UNCITRAL assumed the dominant role in the unification project during the late 
I 960's. however. the contrast between common law/civil law. capitalist/socialist. 
and industrial/underdeveloped systems became the focal point of the debates. 
Therefore. the text of ULIS and ULF adopted at the 1964 Hague Conference. 

27. Sec I n. O'CoN~l'u .. INTl:Kr-!ATIONAI. LAw 26 (2d ed. 1970) (suggesting the need to examine 
the vital political interests at stake in the formulation of rnmpromises in order Ill solve the many 
prohk1m of treaty-application). 

28. Fnr hdpful insigh1s into the legislative history of the Conventinn. stressing the practical 
utility of drawing co111parisons hetwel·n the Cnnvention text and the 1964 unifor111 sales laws. sec 
Winship. Co111111c11turr. supra note 19. at 624. 
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almost entirely dominated by Western Europe, necessitated fewer compromises 
than the text of the Convention adopted at the 1980 Vienna Conference. 29 

The attempt to develop a compromise among radically different legal cultures 
has inherent difficulties. Understandably, most delegates wanted the Convention 
to embody as much as possible of their own national legal rules, either because 
of the assumption that what is familiar is probably better than what is strange, or 
as a result of the more pragmatic consideration that in international trade law the 
law of one's own country gives those familiar with it substantial "know-how" 
advantages. 30 As stated by Professor Eorsi, the search for a compromise is often 
complicated by "a tacit endeavor to find a 'compromise' that favors one's own 
system," 31 and some rules of the Convention reflect the inability of the 
participants to the Vienna Conference to reach meaningful compromises. 

Willingness to compromise, of course, is not found in equal measure in 
everyone. Each country's bargaining position in the world of international trade 
is likely to determine the strategy of compromise to be followed by its delegates. 
On the one hand, countries that conduct an extensive international trade have less 
incentive to compromise than others. partly because their multinational corpo­
rations can persuade their less powerful business partners to accept their terms. 32 

and partly because those corporations. while not completely insulated from poor 
legal advice, are in a better position to retain well-informed counsel that can cope 
with the intricacies of foreign law. 33 Countries from the "periphery" of world 
trade are likely to feel driven into a comer. newcomers to the legal arena of 
international business transactions that may prove even less willing. or perhaps 
less able, to compromise. 34 Nevertheless. all business partners bear the risk of 

29. At the 1964 Hague Conference. which adopted ULIS and ULF. twenty-eight countries took 
part: 1wenty-two European or other developed Western countries. lhrec Socialis1. and three 
developing countries. At the 1980 Vienna Conference. sixty-two countries took part: twenty-lwo 
European and olher developed Western states. eleven Socialisl. eleven Central and South-American. 
seven African and eleven Asian counlries. See Eiirsi. supra note 4. at 333. 346: see also Note. Trade 
Usages in lntemt1tio11al Sales <~{Goods: An Analysis 1,f'the l<Jfi.l and l<JliO Sales Cmn·e111io11s. 24 VA. 
J. INr 0

1. L. 619. 636 I 1984) I hereinafter Note. Tmde U.wgesl. 
30. Eiirsi. Pro/Jlem.,· of Unifying L""' m1 the Formation <f Cmumctsfi,r the lmemmio11al Sale 

,,(Goods. 27 A~1. J. CoMP. L. 311. 315 (1979). 
31. Id. 
32. See Feltham. The Ullited Nations Com·entio11 Oil Colltracts .fi,r the lmemational Sales of 

Good.,·. 1981 J. Bl s. L. 346. 361. Fcl1ham. an English ddcgalc to the Vienna conference. suggesls 
that the Convention may not he an improvemenl for the individual interests of merchants from 
developed countries. who may he in a bargaining posilion strong enough lo he ahle to impose m·er 
lhe other party the application of a sophisticalcd law of rnmmcrcial transaclions. 

33. II is therefore rcasonahlc to assume that divergent national interpretations nf lhe Convention 
may affect more severely those least ahlc to foresee and afford their impact. 13ig multinational 
corporations are more likely to benefit from lhe advice of excellent legal counsd and avoid unpleasant 
surprises by "opting out" of the Convi:ntion or remaining under thi: Convenlion under a favorahle 
forum. See /111cm11tio11al Sale of' Goods: Heari11g 011 Trcan· One. <J lfrfi,re till' S,•1101,, Comm. 011 
For<'ig11 R<'lillio11s. '!8th Cong .. 2d Sess. 837 ( 19841. al 63. 68 (joinl statrn1en1' hy Honnold. 
Ka,kell. &. .locl,onl. 

J-1. Eiir,i. supra note -1. at J,I.'. 
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being subjected to a completely unknown legal system, so it was in the political 
interest of all the States that participated at the Vienna Conference to act 
tolerantly and seek meaningful compromise~. 35 

Compromises can be grouped in many ways. Professor Eorsi describes four 
different types of compromises. classified in accordance with their nature: (I) 
those that are clear and recognizable; (2) those that are detectable only by 
initiates with access to Conference documents; (3) those entered with mental 
reservations on each side, each side keeping its own view of what was agreed; 
and (4) those masking continuing disagreement and hence merely illusory. 36 In 
order to reach valuable insights as to the conceptual gaps and tensions of 
legislative policy confronted by the drafter of the Convention, compromises can 
also be classified according to the different perspectives given by the legal 
tradition. economic system. and stage of socio-economic development. At the 
risk of oversimplification, compromises may also be roughly grouped along the 
conflict lines of the civil and common law tradition, socialist and western legal 
systems. and industrialized and developing countries. 37 These conflict lines are 
drawn only for the purpose of facilitating the analysis of the interests at stake that 
sought recognition in the formulation of the compromises. Many times, 
delegates from the developing nations of Latin America sided with their civil law 
brethren from the Western European industrialized countries on various technical 
issues. Also the delegates of some ex-British colonies with developing econo­
mics sided in many instances with their common law brethren from the United 
States, Great Britain. and other developed economies of the Commonwealth. 38 

II. The Hard Task of Reconciliation: Some Representative Issues 

A. Civu. LAw-CoMMON LAW 

Despite differences of general approach and style between the Convention and 
the Uniform Commercial Code, common law lawyers should have little difficulty 
working with the Convention. JlJ Although before the Second World War the civil 

35. Id. 
36. Id. at 346. 353-56: .l'ff also Note. Uni/irntion and Certainty. supra note 26. at 1988-89 

( footnotes omitted) ( "The negotiators often declined to reconcile conflicts over fundamental 
principle,. Instead. they sought to compromise on linguistic formulations amenable to all points of 
view-formulations that conse4uently lack any determinate meaning. These compromises appeared 
in several forms: a principal ruk with exceptions. a rule accommodating many types of doctrines. or 
a rule consisting of rnnllicting or at least unresolved subparts.") 

37. See Farnsworth. /Jel'l'lopi11g l111ematio1111/ Trade Lm,·. 9 CAI.IF. W. IN·r'1. L.J. 461. 463 
t 1979) i"UNCITRALopcrates. and this is not unusual in the United Nations. in blocks. That is. there 
are groups of countries from Africa. Asia. Latin America. Eastern Europe. and Western Europe­
which indudes the United States and Australia-which work together as hlncks."). 

38. Eiirsi. s1111ra. note 4. at .W9. 
39. Winship. Export-Import Sail's. s11pra note 9. at 206: see also Winship. Formation of 

l11tenwtio11al Sail's C/111tracts Undcr the /980 C/lm·rntio11, 17 INT 0

L LAw. I (1983) !hereinafter 
Winship. F/lrmati/111 I. 
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law approach was strongly predominant in the various drafts on international 
sales, the common law approach gathered momentum within the Working Group 
of UNCITRAL. 40 This is shown, for example, by the rejection of the traditional 
dichotomy between commercial and noncommercial sales found in many civil 
law countries. Yet for a common law lawyer the style of many of the rules of the 
convention may appear too brief and general, in contrast with the more detailed 
and convoluted drafting style prevalent in the Uniform Commercial Code and the 
Restatement of Contracts. 41 Paradoxically, for a civil law lawyer the language of 
the Convention is not typical of the concise style of draftsmanship of the 
French-inspired civil codes. 42 These divergent impressions confirm that the 
Convention reflects more a blending of the two legal traditions rather than the 
prevalence of one over the other. 43 

In preparing uniform rules for the contract of international sales, most debates 
between delegates from civil and common law jurisdictions were waged over 
differences in legal technique rather than economic or political issues. The 
Convention's compromises to accommodate the conceptual gap between the two 
major legal traditions were not surrounded by the level of political intensity 
common to other more pressing, and controversial, international topics. Some of 
the issues that appeared as stumbling blocks in preparing uniform rules were the 
following: (a) Whether a countervalue should be required for the enforcement of 
an agreement modifying or terminating a contract; (b) whether an offer should 
become effective at the time of the offeree's dispatch of the acceptance or at the 
time the acceptance reaches the offeror; ( c) whether an offer stating a fixed 
period of time for acceptance should be considered irrevocable; and (d) whether 
the primary remedy for breach of a contract of sale should be specific 
enforcement or substitutional relief. 

I. Role of Consideration 

The Convention does not mention the doctrine of consideration. This omission 
is deprived of any significance because (I) a sale is an onerous transaction, where 
"consideration" is supplied by the exchange of promises to deliver and to pay; 
and (2) a challenge to the enforceability of a promise for lack of consideration is 

40. Eiirsi, supra note 30. at 315 (indicating that the prevalence of the common law approach is 
also noticeable in the development of UNIDROIT'S drafts relating to commercial representation and 
commission agency). 

41. Peter H. Pfund. Assi,tanl Legal Advisor for Private Jnternalional Law. U.S. Department of 
State. stated at the congressional hearings that "Jhe Convention is generally consislent wilh the 
approach and outlook of UCC, which ii resembles more than the law of any other country.'· Hearinxs 
on Treaty Doc. No. 9, supra note 10, at 2. 

42. See Ghestin, Les oblixarions du vendeur selon la Com·e111ion de \iienne du I I avril 1980 sur 
/es contrats de vente internationale de marchandises, REVUE DE DKOIT DES AFFAIRES INTERNATIONALl:S, 

No. I. at 5, 6 (1988) !hereinafter Ghestin, Les obligations du \'endeurJ. 
43. See Gonzalez. Remedies Under the U.N. Convention for the lnrernariona/ Sale of Goods. I 

INT't TAX & Bus. LAw. 79. 81 ! 1984) (United States influence in the drafting of the Convention 
effected a change in the civil law hias on the law of international sales. thus resulting in a blending 
of common and civil law systems). 
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an issue of "validity" dehors the scope of application of the Convention, hence 
remitted, under conflict rules, to the applicable national law. 44 It could be argued 
that the doctrine of "consideration" is negleqed by article 29( 1), providing that 
the mere agreement of the parties suffices to modify or terminate a contract. At 
common law, when an agreement to modify a contract merely increases or reduces 
the obligations of one of the parties, the agreement may be unenforceable since 
it is not supported by "consideration"-i.e., by an act or promise given in 
exchange for the new promise. 45 Civil law systems impose no comparable re­
striction, hence delegates from civil law countries did not object to article 29(1 ). 
Nor did the common law delegates object, because common law restrictions on 
the parties' ability to adapt their transaction to new circumstances had already 
generated pressure for modifications of the traditional common law rule. 46 

2. Perfection of Sale Contracts 

A classic instance of theoretical conflict between common law and civil law 
approaches is found in the area of formation of contracts. The classic civil law 
approach is that an acceptance is not effective, hence the contract is not 
perfected, until it reaches the offeror,47 thus placing the risk of transmission of 
a written offer on the offeree. Because the offeree was the party that selected the 
medium of communicating the acceptance, the offeree is considered in the best 
position to insure against possible delays and hazards. The common law takes the 
opposite view, according to which a contract is completed when the offeree 
dispatches the acceptance. 48 Accordingly, the risk of delay or loss of the 
acceptance rests on the offeror, provided the offeree dispatched the acceptance by 
a medium expressly or impliedly authorized by the offeror. 49 

44. Convention supra note 3. art. 4(a). For comments on the Convention and the doctrine of 
consideration. see Date-Bah. The United Nations Convelllion on Colllractsfor the llllernational Sale 
of Goods. /980: O1·e1Tiew and Selectire Commelllarr, 11 REV. GH. L. 50. 59 (1979): Eiirsi, supra 
note 30. at 3 I 6: Lansing & Hausemian. A Comparison of the Uniform Commercial Code to 
UNCITRAL'S Co11ve11tio11 011 Contracts for the /11tematio11al Sale of Goods, 6 N.C. J. INT'L L. & 
Co~1. REG. 63, 78-79. 

45. J. HONNOLD, UNIFORM LAw, supra note 13. at 229. 
46. The Uniform Commercial Code (UCC) upholds contract modifications without consider­

ation. See U.C.C. * 2-209(1) (1977) (a modification needs no consideration to be binding). See 
11enerally J. HONNOLD, UNIFORM LAw. supra note 13. at 202. 

47. See, e.!(., GERMAN Civ11. Corn, art. 130: Swiss FEDERAL ConE or Om.1GATIONs art. 5; see also 
MEXICAN Civu. Corn, FOR THE FEDERAi. DISTRICT art. 1807: VENEZUELAN CIVIL CODE art. 1137. 

48. At common law. the so-called "mailbox rule." which makes a written acceptance effective 
upon dispatch. dates back to the beginning of the 19th century. See Adams v. Lindsell, I Barn & Aid. 
681 (K.B. 1818). In this case, the offeror misdirected the offer. thus delaying the offeree's 
acceptance. After dispatch of the acceptance, but before its receipt, the offeror had SQld the goods to 
a third party. Upon a claim for damages. the court ruled for the offeree because the mishap occurred 
as a result of the offeror's neglect. 

49. See Rosell. supra :1otc 25. at 283 (noting that the so-called "mailbox rule" raises the issue 
of consideration and the traditional Anglo-American notion that contracts are bargains. according to 
which a contract is perfected by the delivery of the bargained for equivalent of the promise), 

VOL. 23. NO. 2 



RECONCILIATION OF LEGAL TRADITIONS 455 

This difference of approach proved to be of minor practical consequence. 
According to article 18(2) of the Convention, an offer is effective when it 
reaches the offeror. 50 However, attic le 16( I) of the Convention provides for the 
most important consequence of the common law "mail-box rule," that· is, an 
offer may not be revoked if the revocation reaches the offeree after it has 
dispatched an acceptance. 51 Thus, while receipt is crucial for the effectiveness 
of the offer, dispatch remains the standard to determine the timeliness of its 
revocation. Moreover, in one important situation the Convention does not 
follow the receipt theory. According to article 18(3), the acceptance is effective 
at the moment the offeree indicates assent by performing an act. "such as one 
relating to the dispatch of the goods or payment of the price." Therefore, 
although the Convention adopts the receipt theory for the most part, a closer 
look at the practical consequences of the provisions on the formation of contract 
reveals a well-balanced compromise between civil law and common law 
principles. 

3. Irrevocability of an Offer with a Fixed Time for Acceptance 

Most civil law systems operate under the assumption that when one makes an 
offer, the offeror impliedly gives the offeree a reasonable time to consider it and 
respond. Accordingly, in most civil law systems offers are presumed to be 
irrevocable for a reasonable time unless otherwise indicated by the offeror. 52 In 
contrast, the common law approach has been to grant the offeror the freedom to 
abandon the deal until the formation process of the contract is quite advanced. 53 

This is the general approach taken by the Convention in article 16( I), which sets 
forth the common law presumption of revocability. 54 

Having made a concession by agreeing on the general principle of revocability, 
delegates from civil law countries urged their common law counterparts to agree 
that where a businessman states in his offer a particular period during which the 
offer is to remain open, the offeror should be held accountable during that period 
of time. Thus. article 16(2) of the Convention carves out two important 

50. The offer. the withdrawal of an offer. the revocation of an offer. and lhc acceptance by 
declaration all become effective only when they reach the olher party, Convenlion. supra note 3, arts. 
15. 18 22-23. Art. 24 makes clear when a declaration must be presumed to have reached the 
addressee. See J. HnNNOI.IJ, UNIHJKM LAW, supra note 13. al 186-87. 

51. For a comprehensive discussion of the Convenlion's provisions on formation of contracts, 
providing examples of their practical consequences. see Winship. For111atio11, supra nole 39. al 14. 

52. See. e./i .. GERMAN Clv11. ConE art. 147: Swiss CoIJE oF OH1.1c;AT10Ns art. 5 (offer irrevocable 
during the time lhe offeror may n:asonably expect to receive an answer): see also MEXICAN Clv11. Co1>E 
FOR TflE FEDERAL DISTRICT art. 1806: VENEZUELAN CIVIL CODE art. I I 37. 

53. See E. fARNSWORTll, CoNTRACl'S * 3.17. al 148-51 (1982): R1srATEMENT (SECOND) OF 
CoNTRACTS § 42. at 113- 15 (1979) !hereinafter RESTATEMENT CONTRACTS I. The offeror's freedom 10 
revoke an offer enjoyed at rnmmon law has been limited by open-ended doclrines such as promissory 
esloppel. Sec e.g .. U.C.C. § 2-205 ( I 977): N. Y. GEN. OuuG. LAw § 5-1109. 

54. Convcnlion. supra nolc 3. art. 16( I): "Until a contract is concluded an offer may be revoked 
if the revocation reaches the offcrcc before he has dispatched an acceptance." 
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restrictions to the general principle of revocability. First, it provides that an offer 
is irrevocable "if it indicates, whether by stating a fixed time for acceptance or 
otherwise, that it is irrevocable." Second, offers on which the offeree has acted 
in reliance are also irrevocable. 55 

· 

The first exception from the general rule of revocability provoked extended 
discussions at the 1978 session of UNCITRAL. One delegation from a 
common law jurisdiction urged that when the offer states a fixed period for 
acceptance, businessmen of common law countries would interpret this to 
mean not only that the offer would terminate at the end of this period, but also 
that during this period the offer was revocable at any time. 56 This observation 
is consistent with traditional common law principles, according to which an 
offer may be revoked until it is accepted unless the offeree has paid 
consideration. Article 2 of the Uniform Commercial Code distinguishes 
between a firm offer, which cannot be revoked, and a merely open offer, 
which lapses at the end of the stated time but can be revoked at any time. 57 

This distinction has not been adopted in most dvil law countries, where every 
"open offer" is a "firm offer" simply because it expressly states that it is 
irrevocable or implicitly indicates so by stating a fixed period for acceptance. 
When a delegation from a civil law jurisdiction answered that such a peculiar 
reading of an open offer would be inconsistent with the plain meaning of 
article l 6(2)(a), another delegate from a common law country replied that in 
the relations between the businessmen of two common law States, the 
meaning they give to their own contract must be respected. 58 

The language adopted in article I 6(2)(a) is described in the summary of 
UNCITRAL deliberations as a compromise, but its drafting history indicates that 
at least two interpretations of this provision are possible. For a civil law lawyer 
it is obvious that if a fixed time for acceptance of the offer is stated, as provided 

55. Id. art. 16(2). See f?etlerally Winship. Formarian, supra note 39. at 7. 
56. See Eiirsi. supra note 30, at 321 (citing U.N. Doc. A/CN.9/XI. CRP. 18. add. 9. para. 5). 
57. Section 2-205 of the UCC provides: 

An offer by a merchant to buy or sell goods in a signed writing which by its terms 
gives assurance that it will be held open is not revocable, for lack of consideration, 
during the time stated or if no time is stated for a reasonable time, but in no event may 
such period of irrevocability exceed three months; but any such term of assurance on 
a form supplied by the offcree must be separately signed by the offeror. 

58. Eiirsi, supra note 30, at 321; Eiirsi. supra note 4. at 354; see also Date-Bah. supra note 44, 
at 58: 

At the Plenipotentiary Conference. some of the common law delegations suggested 
that in a transaction between traders from common law countries in which the offeror 
fixed a iime for lapse of the offer and was so understood by the offeree not to have 
made an irrevocable offer, this would be a situation where the stating in an offer of a 
fixed time for its acceptance could not be interpreted by a reasonable court to mean 
that the offer was irrevocable. This result could easily be reached by a common law 
court: hut it is to he doubted whether a civil law court would come to this conclusion. 
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under article I6(2)(a), this indicates that the offer is irrevocable until the 
expiration of the stated period, though not thereafter. For a common law lawyer, 
the time fixed for acceptance only means that an answer has to be given within 
this period; more precise language would be necessary to make the offer 
irrevocable. 59 

Therefore, the compromise solution of article 16(2)(a) does not bridge the 
gap between common law and civil law conceptions on the irrevocability of 
offers that state a fixed time for acceptance; the compromise only covers it up. 60 

The offer is not likely to be treated as irrevocable when a trader in one common 
law country states a fixed time for acceptance to a trader in another common law 
country,61 but it will be deemed irrevocable if the parties are from civil law 
countries. 62 Should each party belong to a different legal tradition, then the 
irrevocability of the offer must be ascertained under a closer analysis of the 
language of the parties' communications anci the volitional contest in which 
they were made. 63 Obviously article I 6(2)(a) is not likely to help the parties in 

59. The different viewpoints on this provision are summarized in Report of the United Nations 
Commission on International Trade Law;· on the work of its elei•enth session (Nell' York 30 May-/6 
June 1973). 119781. 9 UNCITRAL Y.B. 41 U.N. DOC. A/CN. 9/SER.A/(1978): 

§ I 35. In support of this proposal I the compromise text ultimately adopted in art. 
16(2)(a)J. it was stated that the principal test to determine that an offer could not be 
revoked was whether the offer indicated that it was irrevocable. Whether the offer was 
irrevocable could be determined by the fact that it stated a fixed time for acceptance 
or otherwise. However. the mere fact of stating a time for acceptance would not 
automatically lead to the result that the offer was irrevocable if. under the circum• 
stances of the case. such a result was not intended. In particular. it was said. where 
a merchant from one common law country made an offer to a merchant from arother 
common law country, the fixing of a time for acceptance without more would not 
indicate that the offer was irrevocable. 

~ 136. However, there was considerable support for the view that the interpretation placed on lhe 
words of the text by its proposers was unjustified. It was considered that this text clearly adopted the 
rule that. if the offer stated a fixed time for acceptance, ii automatically was irrevocable. 

* 137. The Commission decided to accept the wording of the compromise proposal. ... 
60. Efasi. supra note 4, at 355. 
61. The parties' communications, of course, must be examined in light of their course of dealing 

and usage of trade. Convention. supra note 3. arts. 8. 9. Moreover. under art. 16(2)(b), lhe offer will 
be deemed irrevocable if the offeree reasonably believed the offer was irrevocable and acted in 
reliance on 1his belief. Winship. Formation, supra note 39. at 8-9. See also Eiirsi. supra note 4. al 
356 (stating that subparagraphs (a) and (b) of art. 16(2) are not two different cases of irrevocabili1y. 
but (a) expresses ··continenlally" when the common law ··reliance doctrine" incorporated in (b) may 
come into action). 

62. See Feltham. supra note 32. at 352. 
63. See !ienerally Winship, Formation. supra note 39. at 8 ( furnishing an example where the 

offeror used the word "lapse" while fixing a time for acceptance. thus inferring that the offeror did 
not inlend to make an irrevocable offer because lhe word "'lapse·· at common law merely refers lo 
an "open" offer and not to one intended to be irrevocable). Blll see Eiirsi. supra nole 30. al 321 
(indicating that an offer which slates the time for acceptance must be deemed irrevocable regardless 
of the partks' subjective in1ent. because art. 7 of lhe Convention requires 1ha1 ii be interpreted with 
due regard to ··1he need to promote uniformity"). 
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a specific situation by indicating when it is too late to withdraw from an offer, 
for which reason this compromise has been strongly crilicized. 64 This is a clear 
example of a "compromise" entered into with mental reservations on each 
side, each one keeping its own view on what was agreed. 

4. Specific Performance 

The disparity between civil law and common law traditional perceptions to the 
law of sales was particularly evident in the field of remedies. 65 Two remedies 
uncharacteristic of the common law found their place in the Convention with 
little opposition from common law delegates. First, the Convention allows either 
buyer or seller, on delay of the other, to "fix an additional period of time of 
reasonable length of performance of the [other] of his obligations.66 Failure of 
the other to meet such a reasonable deadline is then grounds for termination. 67 

Second, the Convention allows the buyer unilaterally to reduce the price of 
nonconforming goods to the degree of the deficiency. 68 

The Convention's provisions more startling to the common law lawyer's 
traditional perception of remedies are those concerning specific performance. 
Article 46 confers on the buyer the right to demand specific performance of the 
seller's obligations to deliver the goods and the documents and transfer 
ownership over the goods. Article 62 entitles the seller to require the buyer to 
pay the price and take delivery or perform his other obligations. The right to 
demand specific performance is not conditional on the inadequacy of damages. 
Thus, in theory, the Convention assumes that specific performance will be more 

64. Rosen. supra note 25. at 291-92 (pointing out that "identification of the moment in the 
course of negotiation at which it is too late to tum back produces the most significant variations in 
attitudes toward formation"). Rosett adds. id. at 292: 

The question of intention and of indications of intention raises the whole problem of 
cultural expectations about which no worldwide agreement exists. As a result, the 
provisions of the Convention defining an offer and its revocability are unclear. This 
indefiniteness is not due solely to the lack of clarity or conflicting nature of the terms 
of the Convention. but to the fact that different parties continue to entertain conflicting 
understandings of what the terms mean. 

65. See generally Gonzalez. supra note 43, at 79; Stem. A Practitioner's Guide to the United 
Nations Convemionfor the lmemational Sale of Goods, 16 N.Y.U. J. INT'L L. & PoL'v 81 (1983). 

66. Convention. supra note 3. art. 47 (buyer may fix an additional period of time of reasonable 
length for the seller to deliver) and art. 63 (seller may extend the time for the buyer to pay the price 
or take delivery). 

67. Convention. supra note 3. art. 49(1)(b) (for buyer); art. 64(1)(b) (for seller). If buyer or 
seller fails to comply within this additional period, the other may withdraw from the contract without 
regard to whether the breach is fundamental. Without such an extra time, a party may withdraw only 
for ··fundamental breach."' a concept which is defined in art. 25 of the Convention. 

68. Convention. supra note 3, art. 50. Under Roman law a seller was only liable for damages 
if he was guilty of fault or fraud. which could not be imputed to the seller for delivering 
nonconforming goods. To prevent the seller's unjust enrichment, Roman law developed the action for 
the reduction of price (quami minoris). Under similar circumstances, the buyer's remedies at 
common law are limited to damages. See generally Bergsten & Miller, The Remedy of Reduction of 
Price, 27 AM. J. CoMP. L. 225, 272. 275 (1979). 
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readily available than substitutional relief. 69 This is consistent with the traditional 
preference of civil law systems for specific relief70 and with the economic needs 
of countries with planned economies that lack markets for substitute 
transactions. 71 For largely historical reasons, the right to obtain specific 
performance is uncongenial to common law lawyers,72 who sought a compromise 
solution satisfactory to their legal tradition and alleged economic needs. 73 

By way of compromise, article 28 provides that neither the buyer nor the seller 
are entitled to specific performance unless the court would do so under the law 
of the forum in respect of similar contracts of sale not governed by the 
Convention. This provision ensures that common law courts will not have to 
abandon their traditional position at the cost of uniformity, although it would not, 
of course, protect a party from a common law country against the granting of 
specific performance by a court in a civil law country. Because the draftsmen of 
the Convention were unable to agree on a uniform substantive rule, an action for 

69. Arts. 46 and 62 of the Convention. supra note 3. expressly limit the right to specific 
performance to cases of fundamental breach, or where the aggrieved party has resorted to an 
inconsistent alternative remedy (e.g .. if the buyer has "reduced the price" under art. 50 or has 
declared the contract avoided under art. 49). See Kastely, The Right to Require Performance in 
International Sales: Towards an International Interpretation of the Vienna Convention, 63 WASH. L. 
REV. 607, at 617-24 ( 1988) [hereinafter Kastely. The Right to Require Performance] (suggesting that 
art. 7 implicitly requires that the right to performance be exercised in good faith); Ullen, The 
Efficiency of Specific Performance: Toward a Unified Theory of Contract Remedies. 83 M1rn. L. REV. 
341, 390-93 (1984) [hereinafter Ullen, The E.fficiency of Specific Performance I (noting that art. 77. 
interpreted as a general duty to mitigate damages. imposes an additional limitalion on the right to 
performance). 

70. See generally Dawson, Specific Performance in France and Germany. 57 M1rn. L. REV. 495 
(1959); Szladits, The Concept of Specific Pe,formance in Civil Law, 4 AM. J. CoMP. L. 208. 233 
(1955); Treitel, Specific Performance in the Sale of Goods. 1966 Bus. L. 211. It should be noted. 
however, that the rules on specific performance differ widely even among civil law jurisdictions. See 
generally Treitel, Remedies for Breach of Contract (Courses of Action Open to a Party Aggrie,·ed), 
in VII INTERNATIONAi. ENCYCLOPEDIA OF COMPARATIVE LAW ch. 16. § 12 ( 1976); G.H. TREITEL, REMEDIES 
FOR BREACH OF CONTRACT 43- 75 (1988). 

71. See generally I. SZAsz, THE CMEA UNIFORM LAW FOR INTERNATIONAL SALES 167 (2d ed. 1985 ); 
Comment, The Convention on Contracts for the International Sale of Goods and the General 
Conditions for the Sale of Goods, 12 GA. J. INT'L & CoMP. L. 451. 457 ( 1982). 

72. See generally E. FARNSWORTH, CONTRACTS 829-30 ( 1982); Farnsworth, Damages and Speci.fic 
Relief. 27 AMER. J. CoMP. L. 247, 250-51 (1979). Although the contemporary advantage of 
substitutional relief has been placed on ''fundamental notions of economics'' rather than history, not 
all economists agree that specific performance involves the inefficient use of economic resources. See 
Schwartz, The Case .fr,r Specijic Per.formance. 89 YALE L.J. 271 (1979); Ullen. The Efficiency,,( 
Specijic Per.formance, supra note 69, at 341; see also Kastely, The Right to Require Per.f<,rmance, 
supra note 69, at 629 ("[Tjhe most persuasive conclusion is that specific perforniance may be the 
most efficient remedy, even where alternative goods are available to the buyer."). But see Ziegel. The 
Remedial Provisions in the Vienna Sales Convenrion: Some Common Law Perspectives. in 
INTERNATIONAL SALES, supra note 13, § 9.03, at 9-10 ("To a common law mind it may seem puzzling 
that civilians are still so attached to a remedy that is inefficient economically. at any rate in those 
cases where damage would adequately compensate the buyer"). 

73. Farnsworth, Damages and Specific Relief, 27 AM. J. CoMP. L. 247, 249 ( 1979) (character­
izing the language of art. 26 of the 1978 UNCITRAL Draft as a "sham compromise" and asking for 
the adoption of art. VII of ULIS. which was later carried forward in art. 28 of the Convention). 
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specific performance will depend on the vagaries of the forum's law. 74 This was 
a clear compromise impairing the unification of law,75 although not recognizable 
as a compromise by a simple reading of the general provisions on the seller's and 
buyer's remedies. 

B. EAST-WEST 

The approach of socialist legal systems towards the law of sales reflects the 
requirements of a planned, state-operated economy. Accordingly, the socialist 
view gives priority to security of contract and foreseeability over other values. 76 

In contrast, Western legal systems prefer flexible standards that would allow the 
parties to adjust the contract without judicial interference. 77 Since trade law 
among COM ECON countries inter se is unified, 78 however, most socialist 

74. Professor Honnold notes that the availability of specific performance is mostly academic in 
international sales transactions. since practical businessmen are unlikely to spend time and money in 
expensive transnational litigation to enforce international sales contracts. See J. HONNOLD, UNIFORM 
L,w. supra note 13. at 24: see also Winship, Export-Import Sales. supra note 9, at 209: Reinhart. 
Dei·elopment ofa Ltm·for the lmemational Sale <!/'Goods, 14 CuMB. L. REV. 89, 98-99 (1984). 
However. the uncertainty regarding the right to specific performance caused by art. 28 may result in 
unfairness in those cases where the aggrieved party would prefer full performance. See Kastely. 
Unification and Community: A Rhernrical Analysis of the United Nations Sales Convention, 8 Nw. J. 
lN·r"1. L. & Bus. 574. 615 ( 1988) I hereinafter Kastely, Unifirntion and Community] ('"ISlince Article 
28 makes the availability of specific performance dependent on the law of the forum. parties will be 
encouraged to forum-shop for a national court system that will or will not grant specific 
performance.·'): Kastely. The Right to Require Performance, supra note 69. at 627 (' 'Because parties 
at the time of a breach will not know whether the right to performance will eventually be enforced. 
it will be very difficult for them to evaluate and to settle informally their mutual rights and 
obligations.'"). 

75. See Kastely. The Right to Require Perfi>rmance. supra note 69. 627-37 (arguing that none 
of the reasons given by the delegates from the United States and the United Kingdom in favor of 
allowing their courts to apply domestic law regarding the remedy of specific performance justifies the 
abandonment of the Convention's goal of uniformity): Kastely, Unification and Community, supra 
note 74. at 615 (pointing out that the compromise forced by some common law countries "tends to 
portray the member states as petty. nationalistic. and capable of wielding inequitable influence."): 
see also Drobnig. General Principles of Contract Lan·. in DUBROVNIK LECTURES, supra note 13, at 
305. 319-22. 

76. Eorsi. supra note 4, at 342: Rosett. supra note 25. at 285 ('"the representatives of centrally 
planned. authoritarian economies !are not] likely to place great value on private autonomy, the right 
of parties to opt out of legal regimes by contract, or opportunities for infornial, unwritten 
contracts"). The suhstantial difference between the Convention and the unifonn law among several 
socialist states is discussed in Comment. The Conl'ention on Contracts for the International Sale of 
Goods and the General Conditions for the Sale <!/'Goods, 12 GA. J. INT

0

L & COMP. L. 451 (1982). 
77. Eiirsi, supra note 4. at 343 ( '"Not that Western lawyers would deliberately seek practical 

vagueness rather than security: what they prefer is practical Western flexibility to socialist rigidity. 
with its bureaucratic means and methods"). Professor Eiirsi notes that it does not make sense. from 
a legal standpoint. to regard one approach as heller than the other, since rules of law are determined 
by the economic models that lie behind them. 

78. The Council for Mutual Economic Assistance (COMECON) was formed in 1949 as the east 
bloc counterpart to the Western European countries which became united under the Marshall plan. Its 
members consist of the Soviet Union and its Eastern European satellite states. plus Albania, 
Mongolia. Cuba. and Vietnam. Standardization of contract terms within the Soviet block was 
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countries were willing to adjust to Western practice insofar as their trade with 
Western countries. 79 The confrontation between Socialist and Western legal 
systems centered on four issues: (a) Whether the written form should be 
compulsory for the enforcement of a contract for the sale of goods; (b) whether 
a contract should come into being if the terms of the acceptance differ from the 
offer; (c) whether a contract should come into being if neither the price nor the 
way of quoting it is fixed in the contract and (d) whether contracts should be not 
only performed and enforced but also formed in good faith. 

I. Writing Requirement 

Most Western legal systems have abandoned the requirement of a writing for 
the sale of movable property. Because most delegates felt that writing require­
ments interfere with the necessary speed of commercial transactions, article 11 
of the Convention states that a contract of sale need not be in writing and may 
be proved by any means, including witnesses. Because many socialist legal 
systems require a writing for a binding contract, however, article 96 permits States 
that require contracts of sale to be evidenced by a writing to declare article 11 
inapplicable. 80 By availing itself of this "statute of frauds" reservation, a Con­
tracting State will apply ordinary choice of law rules to determine whether a 
writing is necessary. 81 This was a clear-cut compromise taking the form of a 
declaration allowed by the Final Provisions of the Convention. 82 

established in 1958 with the adoption of the ··COMECON General Conditions." See generally 
T. HOYA, EAST-WEST TRADE. COMECON LAW. AMERICAN-SOVIET TRAOE 4 (1984). 

79. COMECON expressed general support for the Convention in March of 1983. See Vienna 
Convention for Sale of Goods Gets Strong Backing, 19 INT'L TRADE REP. (BNA). No. 17. at 728 
(Aug. 16, 1983). The delegates of most of the COMECON countries represented in Vienna were 
generally satisfied with the text of the Convention. The COMECON countries do not need the 
Convention for their mutual relations, but the Convention bears interest to them as an instrument of 
unification of sales law which may facilitate transactions with their main non-COMECON trading 
partners. See Maskow. The Convention on the International Sale of Goods from the Perspectil'e of 
the Socialist Co1111tries. in LA VENDITA INTERNATIONALE. LA CONVENZIONE D1 V1ENNA DELL' 11 APRILi, 
1980 at 40, 46 (A. Giuffre ed. 1981) [hereinafter LA VENDITA INTERNATIONALE]. 

80. The representative of the Soviet Union argued in particular that the preservation of domestic 
law requiring written documentation in international sales contracts was critical to protect established 
practices within the Soviet government for the approval and completion of foreign trade agreements. 
See Analysis ofReplies and Comments by Governments 011 Hague Co11l'e11tio11s of 1964: Report of the 
Secretary-General. U .N. Doc. A/CN .9/31, reprinted in [ 1970] I Y. B. U .N. CoMM'N ON INr'1. TRADE 
L. 159. 170: see also J. HONNOLD, UNIFORM LAW, supra note 13. § 128. 

81. The law of the declaring state does not automatically supersede the law of the nondeclaring 
state. but the parties to an international sales contract cannot agree to be bound by an oral 
modification if any party has its principal place of business in a Contracting State that has preserved 
its own statute of frauds under art. 96. See Convention. supra note 3. art. 12. 

82. It has been reported that the Soviet representatives were more interested in the reservation 
as to the written requirement than the delegates from other socialist countries. The United States 
supported some deference to national law on the requirement for of a writing. apparently for the 
purpose of reaching a compromise with the Union of Soviet Socialist Republics on the limitations on 
specific performance tinally embodied in art. 28 of the Convention. See Rrport of Secretary-Ge11eml: 
A11alysis ,!( Comme11ts by Gm·emmcnts and /11ternatio11al Organizations 1111 Drllfi Convention 011 
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2. Binding Effect of an Acceptance that "Deviates" from the Offer 

Mismatches between the terms of offer and acceptance are resolved differently 
by the legal systems. Not surprisingly, opinions diverged widely over this issue. 
Most delegates, including those from socialist countries, thought that an accep­
tance must be in complete agreement with the offer, so that the contract cannot 
come into being if the terms of the acceptance differ from those of the offer. 83 

Because the common law and the Uniform Commercial Code have retreated from 
this "mirror-image" rule, delegates from common law countries were of the 
opinion that contemporary practices require that a contract be concluded unless 
the acceptance "materially" alters the terms of the offer. 84 

Attempting to bridge the gap between these two perspectives, article 19( I) of 
the Convention opens with the classic general rule that if the purported 
acceptance makes any addition or modification to the offer, the "acceptance" 
will operate as a rejection and counter offer. As a compromise solution, article 
19(2) lays down an important exception to this general principle. Where 
exchanged forms do not match, a contract is nonetheless concluded if the 
alterations do not "materially alter" the terms of the offer, unless the offeror 
prevents the formation of the contract by objecting. Because many thought that 
the words "materially alter" were too vague, a third paragraph was added to 
article 19, introducing a very narrow definition of "materiality."85 Thus, the 
continued life of the contract is preserved in spite of a minor mismatch. This was 
a fair compromise between the strict socialist view that an acceptance that 
deviates from the offer amounts to a rejection, and the more flexible view of 

International Sale of Goods as Adopted by the Working Group 011 llllernational Sale of Goods. U.N. 
Doc. A/CN.9/126. reprimed in ( 1977] 8 Y.B. U.N. CoMM'N ON INT'L TRADE L. 142, 150; see also 
Maskow. s11pra note 79, at 53 (noting that in the Gennan Democratic Republic the written 
requirement is prescribed only for plant contracts and contracts on mercantile agency, and for certain 
clauses and declarations); Kastely, Unification and Comm11nity, supra note 74, at 616, n. 187; Eorsi, 
General Principles, INTERNATIONAL SALES. supra note 13, at 2-32. 

83. Eorsi. s11pra note 4. at 342. 
84. UCC § 2-207(2)(b) (an additional term in the acceptance becomes part of the contract 

between merchants unless it materially alters the offer). See also RESTATEMEN r CONTRACTS. supra 
note 42. § 69 ( 1979) (where the acceptance is not conditional, the acceptance is effective and the 
additional or different terms are to be construed as proposals for modification of the contract). See 
generally Honnold. The New Uniform Law for llllernational Sales and the U.C.C.: A Comparison, 
18 INT 0 L LAW. 21. 26 ( 1984 ); Comment, The United Nations Convelllion on Contracts for the 
International Sale of Goods: Comract Formation and Baute of Forms. 21 CoLUM. J. TRANSNAT 0 L 
L. 529 ( 1983); Comment. Contract Formation Under the United Nations Conl'ention on Contracts 
for the /111emational Sale of Goods and the Uniform Commercial Code, 3 D1cK. J. INT'L L. 107 
( 1984). 

85. Under Convention. s11pra note 3, art. 19(3). terms relating to price, payment, quality. place 
and time of delivery. extent of one party's liability. and settlement of disputes. are all deemed 
material. Only minor variations. such as changing designation of the vessel, or packaging of the 
goods are nonmaterial. See Farnsworth. Formation of Contract, in INTERNATIONAL SALES, s11pra note 
13, § 3-04. at 3-16. 
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Western countries that considers the contract a3 concluded if the acceptance 
contains minor additions or limitations. 

3. Open Price Terms 

Socialist countries objected to the conclusion of contracts with open price 
terms, because the parties are expected to conform their contracts to a 
predetermined macroeconomic governmental plan. 86 This view makes sense in a 
planned economy, in which contracts with open price terms are a nullity from the 
perspective of the superintending state planning agency. Also in some civil law 
systems contracts of sale with open price terms are viewed with hostility, 
particularly when the unilateral fixing of the price works to the disadvantage of 
the weaker party. 87 It was also argued at the Vienna Conference that contracts 
with open price terms do not serve the interests of the developing countries as a 
result of the unfavorable terms of trade for raw materials, in contrast with the 
ever-increasing price of manufactured goods. 88 In contrast, the policy prevailing 
in the United States on this matter encourages the conclusion of sales contracts 
for long-term supplies, leaving the price and quantity of goods open to be 
adjusted in light of sellers' output and buyers' requirements. 89 

In order for a proposal to enter into a contract of sale to be deemed 
"sufficiently definite," article 14(1) of the Convention (under the formation 

86. Rosett, supra note 25. at 289. 
87. See Rosett, supra note 25, at 289 n. 80; UNIFORM SALES LAw. supra note 13. at 51 n.166. 

referring to judgments of the French Court of Cassation in which open-price contracts have been 
invalidated. Under French law a contract of sale where the indication as to the price is not definite 
is null and void. See FRENCH C1v1L CoDE arts. 1129, 1583, 1591. See generall_v B. STARCK, DRoIT 
Civ1L, OBLIGATIONS § 1399 (1973), referring to the case law of the French Court of Cassation on this 
matter; Corbisier, La determination du prix dans /es contrats commerciaux portant vente de 
marchandises, Reflexions comparatives, 4 REVUE INTERNATIONALE DE DROIT COMPARE 767, 826-29 
( 1988) (discussing the issue of price certainty from a comparative perspective and under the 
Convention). 

88. See Date-Bah. The Convention on the International Sale of Goods from the Perspertive of the 
Developing Countries, in LA VENDITA INTERNAZIONALE, supra note 79, at 28: 

If a contract can be formed without an agreement on price, this would create the 
danger of buyers being landed, after vague negotiations. with sales contracts whose 
contract prices would be imposed by the courts: many such courts would be in the 
developed countries and could impose unreasonably high prices for manufactured 
goods. Such contract prices would tend to be the sellers' prices and, as is well-known, 
while the prices of the raw materials exported by the developing countries are 
generally fixed in the commodity markets of the developed world. the prices of 
manufactured goods are usually determined by the manufacturers themselves. 

89. Although open-price contracts were subject to attack at common law, U.C.C. §§ 2-305. 
2-306 explicitly authorizes contracts with open price terms as well as output and requirement 
contracts. U.C.C. § 2-305 provides: "The parties if they so intend can conclude a contract for sale 
even though the price is not settled. In such a case the price is a reasonable price at the time for 
delivery if nothing is said as to price .... " See Rosell, supra note 25, at 288 n. 79; Farnsworth, 
supra note 85, § 3.04, at 3-8; see also U.C.C. § 2-204 (3): "Even though one or more of the terms 
are left open a contra~! for sale does not fail for indefiniteness if the parties have intended to make 
a contract and there is a reasonably certain basis for giving an appropriate remedy." 
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section) requires the offeror to fix the price, expressly or implicitly. The United 
States delegation was unsuccessful in attempting to change this language in favor 
of "open price" offers. 90 An uneasy compromise was finally reached, not by 
amending article 14(1) but by inserting a new provision in article 55 (under the 
section dealing with the obligations of the buyer). 91 This provision seems to say 
the opposite of what is stated in article 14(1), for it implies that a contract may 
be "validly concluded" even though it "does not expressly or implicitly fix or 
make provision for determining the price."92 

American legal scholars who participated in the diplomatic negotiations 
disagree about the interpretation of article 55. On the one hand, Professor 
Honnold believes that a contract with an unstated price may be validly 
concluded.93 On the other hand, Professor Farnsworth thinks that article 55 is an 
empty set since it applies, according to its opening clause, only in cases "where 
a contract has been validly concluded," and if there is no reference to the price 
there can be no offer, hence no valid contract could have been concluded. 94 I am 
in favor of Honnold's opinion for two reasons. The first one is that in a codified 
set of rules such as the Convention, every effort should be made to construe 
seemingly incompatible provisions in order to make sense out of them. The other 
reason is that it is conceivable and even plausible to reconcile their meaning. 
Whereas article 14(1) requires that the price be at least "implicitly" fixed, 

90. See Farnsworth. supra note 85. * 3.04. at 3-8. Article 14( I) of the Convention. supra note 
3. had already been approved when art. 55 was discussed. and the former provision could only be 
modified by a 4ualified majority. which could not be raised. See Ghestin. Les o/Jligarions du 1·e11deur. 
supra note 42. at 6. 

91. Convention. supra note 3. art. 55. provides: 
Where a contract has been validly concluded but does not expressly or implicitly fix 
or make provision for determining the price. the parties are considered. in the absence 
of any indication to the contrary. to have impliedly made reference to the price 
generally charged at the time of the conclusion of the contract for such goods sold 
under comparable circumstances in the trade concerned. 

92. The adoption of art. 55 eventually responded to the desire of the Scandinavian countries to 
accept Part I of the Convention without Part II. and to have a provision in Part II in case the price 
has not been determined. I U.N. OFFICIAL RECORDS. supra note 24. at 45. See UNIFORM SALES LAw. 
supm note 13. at 51: Eiirsi. Arricle 55. in COMMENTARY. supra note I 3. at 407: see also Rosen. supra 
note 25. at 289 ('"The language of this article 1551 appears directly keyed to article 14(1) and seems 
to undercut the earlier provision'"). 

93. J. HoNNOUJ, UNIFOR~I LAw. suprn note 13. at 163-64 (arguing that failure to state a fixed 
price does not contravene the re4uirement of definiteness in art. 14). 

94. Farnsworth. supra note 85. § 3.04. at 3-9: see also Rowe. U.N. Co111·entio11 011 
fl11enw1io11a/ Sales L{/11'. INT 0 L F1N. L. REv .. July 1983. at 20. 21: Rosen. supra note 25. at 289 n.81; 
Eiirsi. Article 14. in Cm1~1ENTARY. supra note 13. at 144 ("As there is no offer without an indication 
of the price. a contract without such an indication seems to he a manifest contradiction."). See also 
Date-Bah. The Perspeclil'l' "f rile De1·e/opi11g Co111lfries. supm note 88. at 28. Professor Date-Bah 
recalls that several delegations sought unsuccessfully to delete the second sentence of art. 14 (I). so 
that an offer could be held sufficiently definite even if it did not expressly or impliedly fix the price 
or make provision for determining the price. Date-Bah concludes that the implication to be drawn by 
the interpreter from the motion's defeat is that there can he no valid "open price" contract under the 
text of art. 14 (I). as it now stands. 
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article 55 indicates that a contract with an open price is actually a contract with 
an "implicit" price fixed by operation of law, i.e., the price "generally charged 
at the time of the conclusion of the contract."95 In a period of rapid price 
fluctuation, however, it is to be expected that if a controversy under the 
Convention arises in the courts of a country that is not receptive to open price 
contracts, the wording of article 14(1) and a narrow construction of article 55 
may lead to the nullity of the contract. 96 

4. Good Faith 

It is widely acknowledged that "good faith" has multiple connotations within 
a single domestic legal system and various meanings in different legal systems, 97 

so it was feared that there could be no general agreement on what "good faith" 
might mean in international transactions. 98 The requirement of·' good faith'' turns 
up not only in the civil codes of civil law systems but also in statutory and case-law 
of common law systems. Under the Uniform Commercial Code, good faith is only 
required in the performance and enforcement of contracts, 99 whereas in many civil 
law systems the principle as such is expressly stated with respect not only to 

95. Some commentators attempt to reconcile arts. 14 (I) and 55 of the Convention. 1mpra note 
3, on the ground that the former provision is concerned with offers and the latter 55 with contracts. 
According to this view. once a contract is concluded, the offer becomes irrelevant anci the conclusion 
of the contract in itself proves that the offer was sufficiently definite. irrespective of whether a 
provision was made for determining the price. The conclusion of these authors is that art. 55 has 
precedence over art. 14 (I). Eiirsi, Article 55, in COMMENTARY, s11pra note 13. at 407 ("An approach 
which concentrates on the offer is no longer appropriate after the contract has been concluded."); 
UNIFORM SALES LAW, s11pra note 13, at 51, 80. Contra. Ghestin, Les obliiations d111•ende11r. s11pra 
note 42, at 6 ("A priori. la question de validite etant prealable a cclle de !'execution. J'article 14 
devrait prevaloir sur !'article 55, qui suppose d'ailleurs expressement que la vent ait ete 'valablement 
conclue'. Mais la Convention de Yienne refuse expressement de regler les questions de validite." ). 

96. See Farnsworth, s11pra note 85. § 3.04, at 3-9: see also Tallon, The B11yer's Obli[iations 
under the Convention 011 Contracts for the International Sale of Goods. in INTERNATIONAL SALES, 
s11pra note 13. § 7-03, at 7-9; Niggemann. Les obliiations de /'acheteur sous la Convention des 
Nations Unies .rnr /es contrats de 1·ente internationale de marchandises, I REVUE oE DROIT DES 

AFFAIRES INTERNATIONALES 27, 33 (1988) [hereinafter Niggemann, Les obli[iations de /' achete11rj. 
97. See Rosell. supra note 25, at 290, who characterizes the wide connotation of the principle 

of good faith thus: 
At the very least, good faith is an interpretative tool that precludes a party from unduly 
rigorous insistence on the right to terminate after a minor deviation in performance by 
the other. Viewed somewhat more expansively, it imports affirmative obligations on 
the parties to communicate during performance and to cooperate in the cure of defects 
and the modification of obligations in unforeseen circumstances. It precludes a perfect 
tender approach to interpretation of the seller's obligations of delivery and does not 
treat minor deviations by either side as an event that terminates the contract. 

In continental and socialist systems, the concept may have broader connotations. In particular, the 
notion of good faith is not limited to the performance of completed agreements. but extends to the 
process of formation (footnote omitted). 

98. Eiirsi, supra note 4, at 349 ("'[lit was widely thought that the rule was vague. or at least 
would remain vague for a long time and, because of the laconic language [of the Convention!. would 
never become unambiguous.·'). 

99. U.C.C. § 1-203 ("Every contract or duty within this Act imposes an obligation of good 
faith in its performance or enforcement"). See also RESTATEMENT CONTRACTS, supra note 53 § 231. 
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performance of obligations, but also to pre-contractual bargaining, the formation 
and interpretation of contracts. 100 Not surprisingly, the inclusion in the Conven­
tion of a provision creating an obligation of good faith was the occasion for 
extensive and at times obscure disputes not only between socialist and capitalistic 
representatives, but also between common law and civil law delegates and even 
among representatives who shared a common cultural and legal background. 
Opinions on the role to be played by good faith ranged from the idea that it should 
be viewed as an obligation present at all stages of the contracting process to the 
view that good faith should not be explicitly mentioned in any provision. 

As early as the Hague Diplomatic Conference in 1964, explicit reference to 
good faith .as a general principle was opposed by the French delegate. Professor 
Tune asserted that the principle of good faith might lead to divergent and even 
arbitrary interpretations by national courts, and thus would impair uniformity. 101 

At the 8th session of the UNCITRAL Working Group, the Hungarian delegate 
proposed the insertion of a "good-faith clause" directing the parties to act in 
good faith in the formation of international sales contracts. 102 Some delegates 
opposed the insertion of the "good faith" provision on grounds that it was vague 
and unnecessary. 103 Especially unacceptable to the common law delegates was 
that the principle of good faith should also cover the formation of contracts. 104 

100. ITALIAN Civ1L CoDE arts. I 137. 1366. 1375: GERMAN C1v11. CoDE arts. 157. 242: ARGENTINE 
CIVIL Co1>E art. I I 98 (as amended by Law No. 17711 of I 968). 

101. I THE HAGUE RECORDS AND DOCUMENTS OF THE DIPLOMATIC CONFERENCE ON THE UNIFICATION OF 
LAW Gm'ERNING THE INTERNATIONAL SALE OF GooDs 100 (April 2-25. 1964). cited by Eiirsi. supra note 
4. at 348. As recalled by Eiirsi. the ULF requires good faith in the setting of revocation of an offer. 
Art. 5(2) of the ULF provides that an offer· ·can be revoked unless the revocation is not made in good 
faith or in conformity with fair dealing." Eiirsi. supra note 30. at 314 n.13. 

102. The Hungarian proposal read: ··Jn the course of the fom1ation of the contract the parties must 
observe the principles of fair dealing and act in good faith." Report of the Working Group on the 
lntel'llational Sale of Goods 011 the Work of Its Nimh Session. § 70. U.N. Doc. A/CN.9/142 ( 1977). 
reprinted in 119781 Y.B. U.N. CoMM

0

N ON INT 0 L TRADE L. 61. 66. 
103. Proponents of the ··good faith"" principle replied that such general clauses were of necessity 

vague and yet were indispensable in modem law. They added that, in most cases, one knew what 
conduct was inconsistent with good faith. and that if the experience with such rule in a domestic 
setting had shown that even vague provisions may be clarified by judicial development, a similar 
development could be expected at the international level. In reply. the opposition noted that judicial 
development at the international level. by a variety of forums, was incomparably more difficult than 
within the framework of a single national jurisdiction. A third group of delegates thought that the 
duty to act in good faith went without saying. hence it was unnecessary to include it. A fourth group 
suggested that a duty of good faith made no sense unless accompanied by sanctions for breach of the 
duty. See Report of the Secretary-General: Anahtical Compilation ()fC0111111ents by Govemmems and 
lllle/'llational Organi:ations on the Drq/i C0111·e11ti/111 011 the Formation <!/" Contracts for the 
l11te/'llatio11al Sale <i Goods as Adopted In· 11,,, Working Group on the /11te/'llatio11al Sale of Goods. 
§§ 64- 79. U.N. Doc. A/CN.9/146 and addenda 1-4 (19878). repri111ed in I 1978] 9 Y.B. U.N. 
Co~1M 0 N oN INr'L TRADE L. 127. 132-33. See also Eiirsi. supra note 30, at 314: Winship. 
Cm11111e111arv. supra note 19. at 631-32. 

104. See E. FARNSWORTI;, PROBLEMS OF THE UNIFIC\TION OF SALES LAW FROM THE STANDPOINT OF THE 
CoM~lON LAW CcJL1NrnIES 20 (noting the hesitations of common-la-w la\\·yers to derive too much out of 
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The principle of good faith gained acceptance in the text of the Draft Convention 
and even survived the 9th session of UNCITRAL, 105 but a counterattack was 
launched at the 10th session in I 978. J0

6 

In view of these sharply divided opinions, a compromise was finally reached 
in article 7( I) providing that the Convention must be interpreted taking into 
account the "observance of good faith in international trade." JO? By relegating 
the relevance of good faith to the interpretation of the Convention, a hard-won 
settlement was reached between those who would have preferred a provision 
imposing directly on the parties the duty to act in good faith during the 
formation, performance, and termination of the contract of sale, and those who 
were opposed to any explicit reference to the principle of good faith. This peculiar 
compromise, actually burying the principle of good faith, has been characterized 
as "uneasy," 108 "strange," 109 and as a "statesmanlike compromise." 110 Almost 

the principle of good faith). Report submitted to the Colloquium 011 Problems of the Unification of 
International Sales law held in Postdam-Babelsberg, August 21-24, 1979. sponsored by the 
International Association of Legal Science (IALS). 

!05. Art. 5 of the UNCITRAL Working Group's 1977 Draft Convention provided: "In the course 
of the formation of the contract the parties must observe the principles of fair dealing and act in good 
faith." The delegate from the Federal Republic of Germany thought that the appearance of the 
principle of good faith in the UNCITRAL draft was a clear step forward. Huber. Der Uncitral­
Entwurf eines Ubereinkommens uber internationale Warenkaufverage, 43 RABELS ZEITSCHRIFT FUR 
AUSLANDISCHES UND INTERNATIONALES PRIVATRECHT [RabelsZJ 413. 430 (1979). 

I 06. The motion to introduce the principle of good faith in the formation of contracts was 
approved by a slight majority of the Working Group, but it was rejected (again by a slight majorily) 
by UNCITRAL. See Eiirsi. supra note 30, at 314. After extensive debate UNCITRAL decided to 
refer the provision to a small working group to draft a compromise. Report of the United Nations 
Commission on International Trade law 011 the Work of Its Eleventh Session, 32 U.N. GAOR Supp. 
Annex I (No. 17) §§ 42-60, U.N. Doc. A/33/17 (1978). reprinted in 11978] 9 Y.B. U.N. Co,,1M 0

NO.V 

l,vr'L TRADE L. 11, 35-36; J. HONNOLD. UNIFORM LAW, supra note 13. at 123-24: Winship. 
Commentary. supra note 19, at 631-32. 

107. Convention. supra note 3. art. 7(1), second paragraph ("In the interpretation of this 
Convention regard is to be had ... to the need to promote ... the observance of good faith in 
international trade''). Professor Eiirsi reports that at the 1980 Vienna Conference the principle of 
good faith was subject to a "restricted counterattack" by the delegates from Norway. Italy, and the 
Republic of Korea. They proposed that the principle of good faith should be moved from 
interpretation of the Convention to interpretation of the contract. The motion was not carried. Italy 
proposed unsuccessfully the introduction of a separate article providing that "li]n the formation 
I interpretation] and performance of a contract of sale the parties shall observe the principles of good 
faith and international cooperation." Report of the First Committee. U.N. Doc. A/CONF.97/11 
(1980). repri111ed in OFFICIAL RECORDS, supra note 24. at 82, 87: see also Eorsi. supra note 4, at 
348-49; Winship. Commentan·, supra note 19, at 632. 

108. See Bonell, Methodo/ogv in Applying Uniform law for l111ernational Salt's Under the U.N. 
Convemion (Wien 1980), in ITALIAN NATIONAL REPORTS rn TIIE XII INTERNATIONAi. CONGRESS OF 
COMPARATIVE LAW 43. 62 (1986). 

!09. Etirsi, supra note 4, at 348-349 ("The result was strange but gained for the principle of 
good faith a foothold in an international convention for unification of law. It is hoped that this meager 
result represents a modest start."). 

110. Farnsworth. Problems /J( Unification o_f Sales Law from the Standpoint of the Common law 
Countries. in 2 PROBLEMS OF UNlflC'ATION OF INTERNATIONAL SAi.ES LAW 19 (1980). 
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everybody disagrees as to the impact, if any, that the principle of good faith may 
have on the behavior of the parties to an international contract for the sale of 
goods_ 111 

C. NoR rn-Sourn 

Opponents of the Convention in the United States have pointed out that in 
many instances during the negotiations developed countries were held hostage by 
the more numerous delegates from Third World countries in order to force 
compromise solutions. They also expressed some alarm at the prospect that in the 
future industrialized countries would have to seek the agreement of developing 
and socialist countries to proposed modifications to the Convention. 112 A more 
balanced view of the Convention indicates that the coalition formed at times by 
delegates from developing and socialist countries was helpful to counterweight 
the powerful influence of industrialized nations. 113 Moreover, since the basis for 
reaching decisions is the principle of consensus, and UNCITRAL's working 
groups represent, at least to some degree. all of the competing interests in the 
Commission, it is unlikely that any modification to the Convention would pass 
without the consent of some of the twenty-two Western industrialized countries 
represented at the Vienna Conference. 114 

According to Professor Eorsi, the so-called ''North-South'' debate was 
characterized by "(a) the economic fact that developing countries mainly export 

111 . Professor Farnsworth is of the opinion that references to good failh in art. 7( I) are 
··seemingly harmless words." See Farnsworth. The Convention 011 the /111ematio11a/ Sale of Goods 
from the Perspective of the Common Law Countries, in LA VENDITA INTERNAZIONALE. supra note 79, 
at 3. 18: see also Winship. Sales Contracts. rnpra note 13. at 67: Winship, Commentary. supra note 
9. at 631 (arguing that the drafting history of art. 7 clearly supports a limited reading of the role of 
good faith). Professor Bonell. in contrast, thinks that good faith "may even impose on the parties 
additional obligations of a posilive character." Bonell, Methodology in Applying Uniform Law, supra 
note 108. at 63; Bone/I. Article 7. in COMMENTARY. supra note 13. § 2.4.1, at 85. Accord J. HONNOLD, 
UNIFORM LAW, s11prn nole 13. at§ 94: UNIFORM SALES LAW, supra note 13, at 39; Eiirsi, supra note 
30. al 314-15: Kasleley. Unification and Comm11nity. supra note 74, at 597-98. See also Eiirsi, 
Genernl Prm·isions. in INTERNATIONAL SALES, supra note 13, § 2.03. al 2-9 (hoping that "the good 
faith clause may play an active role in spite of its location in the Convention."). 

112. See Heari1111s 011 Treaty Doc. No. 9, s11pra note 9. at 39 (statement of Frank A. Orban III) 
"Common sense indicates that developed countries will discover the technical anomalies first and 
will be the parties seeking amendments from the Third World and socialist bloc states." See also R. 
BROOKS. WHY CONGRESS SHOULD BE WARY OF THE U.N, CONVENTION ON THE INTERNATIONAL SALE OF 
GooDs 4-5 (Heritage Foundation Background No. 361, June 15, 1984) (cited by Patterson, United 
Nations Convention ml Comracts for the lmemational Sale of Goods, Unification and the Tension 
Betll'een Compromise and Domination. 22 STAN. J. INT 0 L L. 263. 276 n.62 (1986) (modification of 
the Convention "would probably require that the industrialized countries ask significant concessions 
from the radicalized Group of 77 of the less-developed countries and from the Communist bloc, who 
undoubtedly would expect a significant q11id pro quo"). 

113. See Ghestin. Les obligations d11 1·ende11r, supra note 42. at 6. 
114. It is unfortunate. however. that UNCITRAL failed to provide for some fornial mechanism for 

amendment of the Convention. See Rosen. Critical Reflections, s11pra note 25, at 294: Winship. The 
Scope of the Vienna Com·ention, in INTERNATIONAL SALES, supra note 13, at 1-1, 1-49. 
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raw materials and agricultural products and import technology and finished 
goods, (b) the underdeveloped technological condition of their markets; and (c) 
their frequent! y justified mistrust of developed industrial states.'' 115 Some of the 
issues discussed along the north-south conflict lines 116 were the following: (a) 
When should buyers give written and specific notice of nonconformity of the 
delivered goods and what are the consequences of failing to provide that notice; 
(b) under what circumstances should a party be allowed to suspend its 
performance; (c) whether the passing of risk of goods sold in transit should be 
fixed at the time of handing the goods over to the carrier or at the time of the 
conclusion of the contract; and (d) the role of trade usages in international sales. 

I. Buyer's Notification of Noncmtormity 

Although there are both buyers and sellers in developed and developing 
countries, buyers in developing countries tend, by and large, to import 
technically complex machinery whose defects may not be readily ascertainable. 
Professor Date-Bah, an active participant in the negotiations on behalf of Ghana, 
articulated the concern of many developing countries with the imposition of strict 
notification requirements on account of nonconformity of the goods. He 
explained that his country has numerous important tradesmen who are illiterate, 
and that it often becomes necessary to call in foreign experts in order to carry out 
tests on imported, complicated machinery. Not infrequently, delivered goods 
remain in the port of arrival for more than two years and delivery to their final 
destination is frequently delayed. 117 This is why the representatives of some 
developing countries were wary about the consequences of their failure to notify 
the seller as to the nonconformity of the goods in a timely fashion and why they 
argued so strenuously against a strict requirement of notification of defects. 

One of the longest and most dramatic debates at the UNCITRAL round of 
negotiations on international sales concerned the procedure to follow in cases of 

115. Eiirsi. supra note 4, at 350; see also Rosell. supra note 25, at 285. pointing out the impact 
of those policy differences on the rules on perforniance on breach of contract. stating: Attitudes 
toward performance and rules governing breach also will differ significantly depending on whether 
one comes from an industrialized society with balanced number of buyers and sellers of finished 
goods or from a have-not economy which must buy most manufactured and complex goods from 
outsiders who are believed to be selling shoddy goods. whose flaws become apparent only long after 
delivery. to unsophisticated buyers. 

I I 6. lt should be noted al the outset that the confrontation between developed and developing 
countries is simply a rough generalization, because at limes. on this issue as well as in others. 
representatives of developed countries sided with the opinion of the representati1·es of developing 
countries, and vice versa. See Farnsworth, Developing lmemational Trade Lall'. 9 CALIF. W. INT 0

L 

L. J. 460. 465 (1979) ("[Wlhile there are differences between Ihe common law and civil law 
countries among the developed nations, it has been somewhat surprising to me that the developing 
nations are primarily 'developing' and only very secondarily by tradition divided into common law 
or civil law.''). 

117. Report of Professor Date-Bah at the August 1979 Postdam colloquium of the International 
Association of Legal Science on the Convention. cited by Eiirsi. supra note 4. at 350 n.58 and 
accompanying texl. 
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nonconformity. 118 The most controversial issues centered around the period of 
time within which the buyer is required to discover a nonconformity. the nature 
and timing of the buyer's obligation to give notice of nonconformity. and the 
consequences for the buyer's failure to give said notice. Those issues created a 
division between the delegates from the industrialized and developing countries. 

Article 38( 1) of the Convention requires the buyer to · ·examine the goods. or 
cause them to be examined. within as short a period as is practicable in the 
circumstances." This language seems to acknowledge that the shortest applica­
ble period to inspect complex machinery received by a buyer in an isolated town 
of a developing country may be different from the shortest applicable period to 
inspect other types of goods by a sophisticated buyer in a big industrial city. 119 

In order to preserve buyer's remedies for nonconformity. article 39(1) requires 
him to give notice to the seller. "specifying the nature of the lack of conformity 
within a reasonable time after he has discovered it or ought to have discovered 
it." 120 Thus. articles 38 and 39 work in tandem to require buyers to examine the 

118. See fairsi. s1111r" note-Lat 350-52 (recalling that the debate on arts. 39. 40. and 44 of the 
Convention (arts. 37-38 of the Draft Convention of 1977) lasted for three davs and covered a very 
\\'ide range of issues). ""Eight modifying texts \\'ere presented and no less than i 11 inlerventions wer~ 
made at sessions 16. 17. and 21."" Id. at 350: see also Farnsworth. The \'iei111a Cu11n•mio11: An 
l11rcmatio11al Lt111•.fiJr rhe St1/e o(Goods. in PRl\',\TE h\'ESTORS ABROA!r-PR0BLDIS -~~D SOLLTIO~S ,~ 
hTER:-ATIOSAL BL'SISESS 1:,; 1983 127. 134 (!'vi. Landwehr ed. 1983): Patterson. mpra note 112. 

119. Instead of speaking of the shortest practicable period under the circumstances. art. 38 of 
ULIS requires the buyer to examine the goods ""promptly ... Referring to this pro\'ision of ULIS. 
Professor Date-Bah states that 

promptitude is too exacting a standard for the usual pace of things in third world 
countries. Apart from the slower pac·e of life. there is the problem that the examination 
of tedrnnlogic-ally sophistil'ated goods may not be capable of being done promptly at 
panicular destinations because of the absence locally of people \\'ith the requisite skills 
to carry out such examination. 

Date-Bah. supro note 88. at 29. He illustrates this point by offering the example of a buyer in a 
dc\·doping country \\'ho must rely upon the opinion of a foreign e.\pert to examine a computer \\'ith 
cnmplex technological features. He argues that e\·en though the computer's ddects may be readily 
discovered upon e.\amination by one familiar with the equipment. a e<1nsiderable amount of time ma\" 
ha,·e to elap,e bdnre an expert can be found and tlo\1·n in to inspect the computer. Date-Bah 
pcrsuasiwly argues that ""such inspecti,,n by imported personnel may 11<1t be achieved within a 
·pn1mpt" perind of time. as required by art. JS of ULIS."" Id. at 30. Acrnrdingly. Date-Bah considers 
that the formula adnpted in the C,1m·e11ti1m is more realistic. for it speaks of examination "within as 
slwrt a peri,,d as is praticable in the c·ircumstances ... Cnm·emion. s111>ro 1wte 3. art. 38( I I. He then 
l'llfldudes: "IQ)uite often the shortest practicable period in Acna will differ markedly fmm the 
slwrtest applil"ablc perind in New Y,,rk nr Genoa. The fact that suftkient rdati\'ity is tiuilt into the 
presenl formula makes it more sa1isfac1ory and acceptable to c·nuntries of different ,ocial and 
t'L'<H1omic· systems.·· Dale-Bah. s11111·" mite 7 3. al 2'-J. Sec "/so Pattersnn. s11pro note 112. at 300 11. 169 
(obsen·ing that to determine the tin1elinc'SS nf any nntic·e by applying a standard apprnpriate in a 
cnuntry where such e\pertise is readily aYailable wnuld email the application of commercial 
standards of a de\·elnpc·d c·nun1ry. nnt the "prac·tic·abil;ty" standard adopted in an. 38( I) of the 
C,lll\'entinn). 

120. \\'hereas the lirst sec·tinn nf an .. N is rnncerned with the failure tn notify the seller ,,fa defect 
\\'hich was disnl\'ered nr shntdd ha,·e been discn\'ered. the sec·nnd sec·tinn deals with the situatinn 
\\'here the ddec·1 L"nuld lllll ha,·e been disc·n,·ered bec·ause it \\ as la1e111. henc·e there \\'as no breach of 
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goods within the shortest practicable period and to give notice to the seller within 
a reasonable time after the buyer discovered or "ought to have discovered" a 
nonconformity. 121 The buyer's failure to give adequate and timely notice results 
in the loss of remedies for nonconformity. 

The delegate from Ghana sought unsuccessfully to introduce an amendment 
that would have eliminated the provision requiring notice within a reasonable 
time and the sanction for the buyer's failure to give notice. 122 However, the basic 
objection from other developing countries did not go so far. Their main point of 
contention was that the sanction for failure to notify, i.e., buyer's loss of the right 
to rely on nonconformity of the goods, was too harsh. 123 A second proposal 
introduced by the representative of Ghana was to retain the requirement of notice 
within a reasonable time, but softening the sanction for failing to comply by 
equating such failure with a failure to mitigate loss, thereby reducing the amount 
of damages recoverable from the seller rather than precluding recovery alto­
gether. This proposal met with wider acceptance but was unable to muster 
sufficient support for its adoption. 124 This precipitated a crisis at the Conference, 
because some delegates feared that the failure to give some deference to the 
objections over notification of defects might result in the developing nations 
refusing to ratify the Convention. 125 Obviously, the issue attracted sufficient 
attention to force the delegates to search for a compromise solution between the 
views of the representatives of some industrialized countries, who were 
convinced that eliminating all of the buyer's rights to recover would effectively 
ensure strict compliance with the notice requirements, and those espoused by 
some representatives of developing countries, who would have been satisfied 

duty to notify of the nonconformity. Art. 39 also establishes a two-year cut-off period. so that the 
buyer cannot complain if the latent defect manifests itself after two years. 

121. See Date-Bah supra note 88. at 30. noting that in order to ascertain when a buyer ··ought to 
have discovered a lack of conformity .. under art. 39(1). the interpreter must first determine the 
shortest applicable period within which the buyer could have examined the goods under art. 38( I). 

122. Summan- Records of the Sixteenth Meetill!i of the First Committee, U.N. Doc. 
A/Conf.97/C. I/Sr. 16. * 32 (1980). reprinted in Conference 011 Contracts, supra note I: see 
Patterson. supra note 112. at 289-90. 

123. Eorsi. supra note 4. at 350; Farnsworth. rnpra note 118. at 134. 
124. The representatives of Kenya. Pakistan, China, Nigeria, the United Kingdom. Mexico. 

Singapore. and Libya argued for Date-Bah's proposal. The representatives of the Netherlands. 
Korea. Switzerland. Sweden. Bulgaria. Denmark. Austria. Australia. Japan. Belgium. the Federal 
Republic of G~nnany. and Spain opposed it. For a well-documenled account of the debates. sec 
Patterson. supra note 112. at 290. 

125. The Asian-African Legal Consultative Committee considered the Ghanaian proposal of 
crucial importance for their continued support of the Convention. See Kastely. Unification and 
Community, supra note 74. at 619 (referring to the efforts of Mr. Hjcrner. the Swedish delegate. to 
find a compromise solution. which would be satisfactory for the delegations from developing 
countries). See also Patterson. supra note 112. at 292 n. 128 (quoting Mr. Sevon. the Finnish 
delegate. cautioning the other delegates that unless a compromise solution was found. UNCITRAL 
might "regret havinb adopt~d a stand which would prevent some states from acceding to the 
Convention .. ). A joint proposal was submitted by delegates from Sweden. Finland. Ghana. Nigeria, 
and Pakistan that ewntually became arts. 39 and 44 of the Convention. Kastcly, Id. 
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with a rule that required notice but objected to the loss of all of the buyer's 
remedies as a result of failure to provide timely notification. 126 

This compromise retained the general requirement of notice within a reason­
able time and the total bar of claims as the result of failure to give timely 
notification. After a flurry of debate, however, the delegates adopted article 44, 
which allows a buyer to deduct the value of the defect from the price despite the 
lack of timely notice, if he has "a reasonable excuse" for his failure to give the 
notice required under article 38( I). Thus, according to article 44, if the buyer has 
a "reasonable excuse" for not complying with the notice requirement, the 
sanction for untimely or inadequate notice is limited to whatever damages the 
seller would suffer as a result of the buyer's noncompliance. 127 

Professor Schlechtriem has criticized the compromise reached in article 44 
for its lack of clarity as to what constitutes a "reasonable excuse." 128 In 

126. Seel. HoNNOLD. UNIFORM LAW. supra note 13, at 261; Date-Bah, supra note 94, at 30; Eiirsi, 
supra note 4. at 350-51; Farnsworth. supra note 118. at 134-35. 

127. Article 44 also represents a compromise as to the maximum period within which the buyer 
may assert a claim for latent or hidden defects. The sponsors of the_ amendment introduced in art. 44 
agreed to accept the text of art. 39(2). whereby the buyer·s claims are precluded after two years from 
the date on which the goods were actually handed over to the buyer. When some delegates proposed 
a longer limitation period. the representative from Austria explained that in his country the buyer had 
only eight days to give notice of nonconformity. and that, therefore. it was already a compromise on 
his part to accept the two years. See Eiirsi. supra note 4. at 350. Professor Date-Bah is of the opinion 
that this two year cut-off period is too short to take care of sales of complicated machinery in which 
latent defects may show up well after two years. Accordingly. he recommends those buyers either 
obtain a guarantee which will override the two-year limitation period or simply "'derogate from the 
rule laid down in Art. 39(2)." Date-Bah. supra note 79. at 33. Professor Farnsworth recommends 
sellers to do likewise. but in order to reduce the two-year period. See Farnsworth. supra note 118, 
at 135. 

128. Schlechtriem. Recelll De1·elopme111s in lmemational Law, 18 ISRAEL L. REV. 309, 325 
( 1983). Professor Date-Bah easily visualizes a "reasonable excuse" in cases of complex machinery 
where the person who examines the goods is not an expert. See also Date-Bah, supra note 79, at 32, 
where he furnishes the following example of "reasonable excuse.'" A schoolmaster examines a new 
copying machine. finds that it does not work but is unable to specify the nature of the nonconformity. 
Should the schoolmaster hire an expert in order to identify the defect? Professor Date-Bah does not 
think so. for it would be too onerous. Thus. he concludes: 

The seller is the one in breach and ii should be good enough that he is told that his 
goods are defective. It should be his responsibility to detect the specific nature of the 
lack of conformity. Assuming that. in the staled hypothetical. the headmaster's notice 
failing to specify the cause of the nonfunciioning of the Xerox machine is held by a 
court to be insufficient notice under art. 39( I). it is considered that art. 44 should be 
used to provide the headmaster with a defense. In other words. the headmaster should 
be regarded as having a "reasonable excuse for his failure to give the required notice." 
because he could not reasonably have been expected to know or ascertain the exact 
cause why the machine would not work. 

Honnold agrees with Date-Bah in that the difficulty of making a specification of nonconformity could 
constitute a reasonable excuse under art. 44 of the Convention. J. HONNOLD. UNIFORM LAW. supra note 
13. at 261. While discussing art. 39 of the Draft ULIS. providing for the buyer's obligation to specify 
the nature of the lack of conformity as rc4uired by art. 39( I) of the Convention. Professor Honnold. 
who was a member of the U.S. delegation Ill the Hague Conference, suggested that the buyer should 
not he required to state the exact nature of any lack of conformity and that the rules relating to the 
content of the notice should not be "too strict.·· This suggestion did not prevail. however. See I 
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contrast, Professor Date-Bah finds that article 44 is most useful in order to 
avoid an unfair total loss of buyers' remedies whenever an examination of the 
goods has been done within a reasonable period of time that cannot strictly 
qualify as "short." 129 In view of the uncertainties raised by this uneasy 
compromise, Professor Farnsworth recommends sellers to vary by agreement 
the Convention's provision on notice of nonconformity. 130 Although this is one 
of those compromises that can be properly characterized as "uneasy," it 
embodies a fair accommodation of the competing interests of buyers and sellers 
of complex machinery. It retains the core requirement of timely notice and the 
penalty of absolute bar to recovery, yet it acknowledges the possibility of a 
"reasonable excuse" justifying the failure. The extent to which this delicate 
balance can be maintained in practice will depend on how broadly or narrowly 
courts will interpret the expression "reasonable excuse." 131 

2. Suspension of Performance 

Article 62 of the Draft Convention provided for a party's right to suspend 
performance when he had "good grounds to conclude" that the other party 
would not perform a substantial part of his obligations. A long debate followed 
on the test to be adopted for determining when the right to suspend performance 
was justified. Some delegates from developing countries were fearful of abuses 
of the power to suspend performance. They thought that a party's feeling of 

DIPLOMATIC CONFERENCE ON THE UNIFICATION OF LAw GovERNING THE INTERNATIONAL SALE OF Gooos. T11E 
HAGUE, 2-25 APRIL 1964, at 72 (Ministry of Justice of the Netherlands ed. 1966). cited in Patterson. 
supra note .112. at 286 n. 103. 

129. Professor Date-Bah foresees the advantages of a provision such as art. 44 in ca~c of a world 
shortage of experts of certain machinery. preventing a buy.:r from undertaking a thorough 
examination of the machinery within a year of its delivery. Under those circumstances. the buyer"s 
obligation under art. 38( I) would have been breached. because notice of nonconformity could not 
have heen given within a reasonable time after the nonconformily "oughl to have been discovered'" 
pursuant to art. 391 I ). A liberal construction of the examination provisions of art. 38 may lead a 
court to conclude thal in this particular case a delay of a year was the shortest ··practicable in the 
circumstances." Yet the seller may make the strung case that a delay of one year for examining the 
goods cannot be properly called "short." Arguably. art. 44 would preclude a total loss of remedies 
for buyers on account of a "reasonable excuse" for their failure to examine the goods within a 
"short" period and to send the required notice. Date-Bah. supra note 88. at 31-32. 

130. Farnsworth. supra note 118. at 135. 
131. See Kastdy. Unificari,m and Community. supra note 74. at 619 (noling lhat the compromise 

also provides an economic disincentive to use the "reasonable excuse" device by denying recovery 
for lost profits even if a legitimate excuse is found): see also J. HoNNOLD, UNIFORM LAW. supra note 
13. at 278-84; Patterson. supra note I I 2. at 302: 

11 If some national courts base their interpretations of lerms and !heir analyses of 
elements on parochial principles rather than on the compromise. then other nalional 
courts may make "retaliatory" interpretations. parties may begin selective use of the 
"opt-out"' provision. and the goal of unification will remain as elusive as ever. 

Patterson concludes a comprehensive discussion of this topic with an op1imis1ic note. observing thal 
"lclourts in Wesl Germany. applying article 39 of ULIS. and courts in the United States. applying 
seclion 2-607(3)1a) of the U.C.C .. have demonstrated lhc llexihility 1ha1 the art. 44 compromise 
requires." Id. ( footnotes omitted). 
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insecurity about the other party's willingness or ability to perform was too 
subjective. Accordingly, they pleaded for limiting suspension of performance to 
situations where difficulties arose beyond doubt, e.g., where the other party went 
bankrupt. Delegates from Western. developed countries. in contrast, wanted to 
decrease the risk of performance and advocated that the probability of troubles 
should suffice. 132 A long debate over this issue resulted, again. in a compromise. 
The wording of article 62 of the Draft Convention was changed when this 
provision was finally incorporated into article 71 of the Convention. According 
to article 71. a party may suspend performance if "it becomes apparent" that the 
other might not perform. for example. due to an impending insolvency or based 
upon performance to date. 133 

Professor Date-Bah fears that the right to suspend performance under article 
7 I may be used against the weaker party "not on the basis of facts. but on the 
basis of mere appearances.' ,1 34 Although a party intending to suspend perfor­
mance must give notice to the other in order to permit him to provide adequate 
assurance of performance. such assurance may significantly increase the cost of 
trading for those who can hardly afford it. 135 In spite of its shortcomings, 

I J2. Eiirsi. supra note .i. at 351 (noting that the debate over this issue lasted four sessions): see 
also Ziegel. supra note 72. at 9-3-i ( .. The drafting history or the art. (art. 711 is a good example or 
how the Vienna Conference intermittently became hogged down in what must seem to an outside 
obscrver 10 have been a minor issue ... l 

IJJ. Article 71 (J) of the Convention. supra note 3. provides that the party suspending 
perfonnan,c must immediately give notice or the suspension to the other party. who may restore 
performa1Ke hy giving ··adequate assurance or his performance·· to the other party. Article 71 does 
not specify. however. the consequences of the other party's failure to provide adequate assurance. In 
contrast. under* 2-609(.i) of the U.C.C.. a party"s failure to provide adequate assurance entitles the 
other party to treat the cn111rac1 as repudiated after thirty days have elapsed. Professor Honnold 
believes that under the Convention failure to provide adequate assurance of performance also entitles 
thc other party to invoke the provisions on anticipatory repudiation in art. 71( I). See J. HoNNOLD. 
U:s1rn~~, LAIi. supra notc 13. * 39.i. But Professor Ziegel rightly notes that anticipatory repudiation 
only ,omes into play whcn '"it is dear"· that one of the parties will commit a fundamental breach of 
the contra,!. and a party·s failure 10 provide adequate assurance ••is surely not unequivocal evidence 
of his unwillingness to pcrform. particularly when he may question the validity of the requesting 
party's ft:ding of insernrity to begin with ... Ziegel. rnpra note 72. al 9-35. Professor Date-Bah 
agrees with Ziegcl's opinion in that anticipatory brea,h under art. 72( I l ··requires proof by th<! 
pcrson secking 10 a\'oid the contract of focts from which a conclusion can logically and rationally 
be reached by indu,tion that the other party is likely 10 ,ommit a fundamental breach. Mere 
appearances are not good ennugh." Date-Bah. supra note 88. al J-i. 

IJ.i. Date-13ah . . rnpra no1e 88. al-'➔ I .. appearances can be \'cry de,eptive and 10 give the right to 
one party to saspend perfonnanc·c of his obligations . . is tantamount 10 imperilling the contract 
rights nf smallcr and tinanc·ially weaker business units which may nnt exude quite the same air of 
tinan,ial reliability as the bigger units"). 

135. Date-13ah. supm note XX. al J-i-JS: 
Providing sud1 an assurance will often invol\'e bank services produced at a fee. The 
cumulative effect of suspcnsions by scveral sellers may in fact thaefore represent such 
an inncased ,ost of trading for the financially weaker buyer as to drive ii under. Thus 
the exercise of art. 71 by several of a buyer"s sellers may rnns1i1u1e a sclf-fullilling 
prnphec·y. sinc·e by their joint a,tinn they may su,ce~d in bankrupting a marginall) 
snln:111 buyer. Thus a buyer who in fa,I is solvent but appears to Sc\'eral of his buyers 
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however, it is clear that under article 71 the suspending party cannot invoke the 
suspension right on mere hunches on the probability of nonperfonnance. Not 
being restricted to the bankruptcy of the other party, the test for suspension is not 
entirely objective, but it is a great deal less subjective than in article 62 of the 
Draft Convention and the Uniform Commercial Code. 136 

3. Passing of Risk of Goods Sold in Transit 

Another sensitive issue between developing and industrialized countries 
concerned the passing of the risk of loss under a contract of sale concluded while 
the goods are in transit. Article 80 of the Draft Convention stated that the time 
of passing of the risk is the time of handing the goods over to the carrier. The 
delegate of Pakistan insisted that relating the passing of risk retroactively to the 
dispatch of the goods might disadvantage developing countries, which generally 
dispatch bulk commodities to be sold in transit. With the support from the 
delegate from Ghana, Pakistan proposed an amendment to make risk pass at the 
time of contracting. m This proposal was opposed by the delegate from Sweden, 
who argued that concerns for the eventual damage suffered by the seller was 
unwarranted, since goods sold in transit are generally insured. The Finnish, 
Japanese. and Norwegian delegates also opposed the amendment suggested by 
Pakistan, contending that it would be extremely difficult to establish whether the 
damage occurred before or after the sale. After several discussions, a compro­
mise came into being. The first sentence of article 68 contains the Pakistani 
proposal, establishing as a general principle that the risk passes at the time of 
conclusion of the contract. But this is followed by an exception, the applicability· 
of which is not easy to ascertain: the risk passes retroactively from the moment 
the goods are handed over to the carrier "if the circumstances so indicate." 138 

to be insolvent can be rendered insolvent through the action permitted by art. 71 to his 
sellers. unless he is operating with a large margin of solvency. This loads the dice 
against small business units which Irade internationally. 

136. The standard for invoking the suspension right under the Convention is more subjective than 
under German and English law. whose touchstone is. respectively. a "significant deterioration (in the 
financial position I .. and ••insolwncy." See GERMAN Civ1L CooE art. 321: Sale of Goods Act. art. 
41 ( I )(c) (United Kingdom). The Convention ·s test is not broader than the one provided by§ 2-609( I) 
of the U.C.C .. which merely requires reasonable grounds for "insecurity" to trigger the creditor's 
right to suspend performance. See J. HoNNOLD. UNIFORM LAw. supra note 13. at§ 389: Ziegel, supra 
note 72. at 9-35: Zwart. The Neu· /111ematio11al Law of Sales. supra note 25, at 120 ("Thus, 
suspension cannot be made on mere hunches. but requires a high degree of probability of nonper­
formance ... ). 

137. Eiirsi. supra note 4. at 352. 
I 38. Article 68 of the Convention. supra note 3. reads: 

The risk in respect of goods sold in transit passes to the buyer from the time of the 
conclusion of the contract. However. if the circumstances so indicate. the risk is 
assumed by the buyer from the time the goods were handed over to the carrier who 
issued the documents embodying the contract of carriage. Nevertheless. if at the time 
of the conclusion of the contract of sale the seller knew or ought to have known that 
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As in all compromises, each party gave concessions to the others. But this type 
of compromise fails to provide guidelines for a national court to choose between 
the main rule embodied in the first sentence of article 68 or the exception to the 
rule embodied in the second sentence. Neither is the applicability of the 
exception limited to those cases in which the time when the goods were damaged 
cannot be proved. 139 Perhaps the issue is merely academic, because nothoughtful 
buyer who purchases goods in transit will fail to require the inclusion of a 
contractual clause dealing with the passage of risk. 140 Nevertheless, by masking 
an irreconcilable position behind an illusory compromise, article 68 of the 
Convention fails to provide a workable rule to till the gap left by the parties. 

4. Role of Trade Usages 

The scope and application of trade usage in contract interpretation turned into 
an issue with political overtones that sharply divided the UNCITRAL 
delegates. 141 This controversy confronted the views of representatives from 
socialist and developing countries with those from Western, developed 
countries. 142 Aside from the need of planned economies for security and 
foreseeability in contractual relationships, 143 the main reason why many devel-

the goods had been lost or damaged and did not disclose this lo lhe buyer. the loss or 
damage is al the risk of the seller. 

139. Eiirsi. supra note 4. at 352. While placing on the buyer the consequences of any inadequacy 
in the insurance, the passing of risk at the time the goods are handed over to lhe carrier obviales any 
difficulties of proof and has the advantage lhat only the buyer must pursue claims arising from 
damage occurring while the goods are in transit. See Nicholas. Article 68. in CoMMENT,\RY. supra note 
13, at 498, (noting that the principal difficulty wilh arl. 68 lies in 1he meaning of "'if Jhe 
circumstances so indicate"). 

140. See Honnold. Risk <1 Loss, in INTERNATIONAL SALES. supra nole 12. at 8-1. 8-14 ( 1984) 
(observing thal the risk provisions of the U.C.C. fail to address the sale of goods in transit). 

141. See J. HONNOLD. UNIFORM LAW, supra note 13, at §§ 112-122: Eiirsi. supra note 4. at 341: 
Note, Trade Usages, supra note 28. 636-37 (1984) (quoting Lebedev. a Soviet delegate to the 
Vienna Conference. who observed that the provision on trade usages was one of the most 
fiercely-debated issues during the preparatory discussions): see also Note. The 1980 United Nations 
Convention on Contracts jr,r the International Sale of Goods: Will a Home,rnrd Trend Emerge?. 21 
TEX. INT'L L.J. 541 (1986) (hereinafter Note, Will a Homeward Trend Emerge?(. 

142. See Farnsworth. Developing /111emational Trade Law, 9 CAL. W. INT
0

L L.J. 461. 465-66 
(1979): 

Viewed in the ·context of the United Nations. (trade usage( become(sl political. 
Generally. developed nations like usages. Most usages seem to he made in London. 
whether in the grain or cocoa trade. for example. Developing countries. on the other 
hand. tend to regard usages as neo-colonialisl. They cannot understand why the usages 
of, let us say, the cocoa trade should be made in London. 

See also Rosell, supra note 25, at 285, who frames the controversy on deeper ideological grounds: 
Some legal regimes are quite content with the past and look to tradition as a fountain 
of accumulated wisdom. For most Americans, community practice as embodied in 
common law is a source of just expectations about the future behavior of others. In 
contrast, those regimes that perceive their society as shackled by the remnants of an 
unjust past which must be smashed by a revolutionary process of renovation are not 
likely to be sympathetic to perpetuating past behavior by enshrining it as binding rules. 

143. Because the socialist view gives priority to the security of the contract and foreseeability, it 
is not surprising that prime reliance is placed on the express agreement of the parties and written rules 
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oping and socialist countries are suspicious of the impact of trade usages in the 
international sphere is based on the fact that those usages were settled primarily 
by industrialized nations and are likely to reflect the interest of such countries. 144 

In contrast, developed countries like the United States and Great Britain place 
prime emphasis on regularly observed trade usages, which are said to increase 
mercantile flexibility, and, thereby, economic efficiency. 145 The Uniform Com­
mercial Code's liberal approach to trade usage naturally prompted the U.S. 
delegation to press for wide acceptance of usage of trade in the interpretation of 
contracts for the international sale of goods. 146 

over the more flexible and uncertain outcome provided by trade usages. See Farnsworth, supra note 
142, at 465. 

[U]sages are looked on with perhaps even more suspicion by the Eastern European 
countries, because the Eastern Europeans, being even more bureaucratic in outlook 
than our multinationals, like to have everything in their files. There is nothing more 
distressing to a bureaucrat than the thought that some Englishman or Ohanian is going 
to appear and claim that there is a usage that he does not have in his files. 

144. See Summary Records of the Meetings of the First Committee, (6th meeting), U.N. Doc. 
A/Conf.97/C. l/SR., repri111ed in OFFICIAL RECORDS, supra note 24, at 263 (reporting the statements 
made by Mr. Kopac. delegate from Czechoslovakia: " ... [B]uyers and sellers from some countries, 
particularly those from developing countries. had not participated in the establishment of usages and 
would yet be bound by lhem. even if those usages were contrary to the Convention"). Date-Bah, 
supra note 88, at 27: Note, Will a Homeward Trend Emerge?, supra note 141, at 553; Note, Trade 
Usages. supra note 29, at 641. quoting the Yugoslavian and Soviet delegates to the Vienna 
Conference. who respectively stated that trade usage has "been formed by a restricted group of 
countries ... whose position did not express world wide opinion" and that "[u]sages [are) often 
devices established by monopolies and it would hence be wrong to recognize their priority over the 
law.·· See also Khan, U11ijicatio11 of the Law of l111ernational Sale of Goods-Issues and Importance,· 
in LAw OF INTERNATIONAL TRADE TRANSACTIONS 39, 50-53 (R. Khan ed. 1973). It is noteworthy that 
not all developing nations took a negative approach to trade usage. Noticeably, the Mexican 
perspective was similar to the United States' perspective. Note, Trade Usages, supra note 29, at 638 
n.188. 

145. Usage as a tool to fill in the gaps and to interpret the terminology in the parties' agreement 
is essential in international commercial transactions. where the need for speed means that the parties 
are likely to bargain as little as possible and are likely to address in detail every possible problem 
related to the contract. In this connection. Honnold observes: 

The world's commerce embraces an almost infinite variety of goods and transactions; 
a law cannot embody the special patterns that now are current, let alone those that will 
develop in the future. Many of these patterns will be reflected in the contract, but there 
are practical limitations on the ability of the parties to envisage and answer every 
possible question. Many transactions must be handled quickly and informally. Even 
where there is time to prepare detailed documents. an attempt to anticipate and solve 
all conceivable problems may generate disagreements and prevent the making of a 
contract: and the most basic patterns may not be mentioned because. for experienced 
parties. "they go without saying." 

J. HoNNOLD. UNIFORM LAW, supra note 13. * 251: see also Note. Will a Homeward Trend Emerge?, 
supra note 14 I. at 550. 

146. The drafters of the U.C.C. incorporated a vast array of trade usage and courses of dealing 
into every contract governed by the Code. See generally J. W111TE & R. SUMMERS, HANDBOOK OF THE 

LAW UNDER THE UNIFORM COMMERCIAL CoDE 98-104 (2d ed. 1980). Section 1-205(2) of the U .C.C. 
defines trade usage as "any practice or method of dealing having such regularity of observance in a 
place. vocation or trade as to justify an expectation that it will be observed with respect to the 
transaction in question." Contracting parties are free to vary their contract terms from the standard 
trade usage and course of dealing. but they must do so expressly in the contract. Thus, U .C.C. § 
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The articulated view of the socialist countries on matters of usage was that 
usages can only be applied if the parties explicitly agreed to them in the contract 
and they do not violate statutory provisions. 147 The Western view favored the 
application of usages even if the parties agreed to their application only 
impliedly, and if reasonable-thinking parties who are in the position of the 
contracting parties consider them as being applicable. 148 With these opposite 
views on the conference table, it was clear that the issue had to be settled through 
a compromise. 

Article 9( l) incorporates explicit agreements on usages and the trade practices 
that the parties have established between themselves. Article 9(2) states when 
trade usages are deemed to have been implicitly incorporated into the agreement, 
that is, (a) when the parties have either subjective (the parties "knew" in fact) 
or objective (the parties "ought to have known") knowledge of the usage, and 
(b) when the usage is widely known to, and regularly observed by, those in the 
trade. 149 The Commentary to this provision permits a finding of objective 
knowledge upon the proof of regular observance in the particular trade. 150 The 

2-202, comment 2 states that "[u]nless carefully negated (trade usages] have become an element of 
the meaning of the words used." The parties do not have to be aware of the trade usage. Section 
1-205(3) provides that "any usage of trade in the vocation or trade in which they are engaged or of 
which they are or should be aware [may] give particular meaning to and supplement or qualify terms 
of an agreement." (Emphasis added.) See Note, Trade Usages, supra note 29, at 639 ("(l(f the 
contract called for the seller to deliver chickens and trade usage defines 'chickens' as ·young 
chickens,' the usage would be admitted into evidence [under the U .C.C. I if the seller delivered old 
chickens"). 

147. But see Maskow, supra note 79, at 58 ("Socialist law in general is rather reluctant in respect 
of usages, but in international trade they are accepted to a higher degree than in domestic matters."). 

148. Eiirsi, supra note 4, at 342. 
149. The Convention. supra note 3, art. 9 refers to usages "in international trade ... regularly 

observed by parties to contracts of the type involved in the particular trade concerned." Therefore, 
the particular usage must be confined to a certain product, region. or set of trading partners. See Dore 
& Franco. A Comparison of the Non-Substantive Prm·isions of the UNCITRAL Convention on the 
/11tematio11al Sale of Goods and the Uniform Commercial Code, 23 HARV. INT

0

L L.J. 49. 58 ( 1982). 
As to the degree of "internationality" of the usage. Professor Honnold comments: 

Must the usage be "international"? This question can lead to confusion. but the 
Convention clarifies the issue. Under Article 9(2) the usage must be one which "in 
international trade is widely knoll'n to. and regularly observed by parties to" such 
transactions. A usage that is of local origin (the local practices for packing copra or 
jute. or the delivery dates imposed by arctic climate) may be applicable ifit is "widely 
known to. and regularly observed by,'' parties to international transactions involving 
these situations. 

J. HONNOLD, UNIFORM LAw, supra note 13, § 121 (emphasis in original). 
I SO. The trade usage provision appeared as art. 8 of the 1978 Draft Convention and later became 

art. 9 of the Convention. Comment 4 to art. 8 of the 1978 Draft Convention reads: 
The determining factor whether a particular usage is to be considered as having been 
impliedly made applicable to a given contract will often be whether it was "widely 
known to, and regularly observed by. parties to contracts of the type involved in the 
particular trade concerned." In such a case it may be held that the parties "ought to 
have known" of the usage. 

Text of Drqfi Co111•e111io11 on Co11tmcts for the lnternlltionlll Sale of Goods Approl'ed by the United 
Nations Commission 011 lntematio11lll Trade Law Together with a Commentllry Prepared b_,, the 
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requirement that the usage be "widely known," however, seems to indicate that 
it should be accepted by socialist, developing, and developed market economy 
countries. 151 

Whereas most delegates agreed that usage explicitly incorporated into the 
contract binds the parties, the more difficult issues are raised by usage not 
explicitly mentioned in the contract. Article 9 makes clear that usages to which 
the parties have impliedly agreed are binding on them, thus adopting the 
Western view that usages may be used as gap-fillers even if the parties failed to 
agree on them in the contract. 152 Article 9, however, fails to specify whether 
usages supersede conflicting provisions of the Convention. 153 This omission is 
probably due to objections from delegates of socialist countries, who insisted 
that usages should not override statutory provisions to the contrary. 154 Thus, the 
final version of article 9 evolved as both a partial answer to the objections 
raised by the delegates from socialist countries and as a compromise with 
them. 155 However, the commentary to the Draft Convention and the principle of 
party autonomy embodied in article 6 indicates that a usage that has been 

Secretariat, U.N. Doc. A/Conf. 97/5/1979 [hereinafter Text of Draft Convefllion]. While the 
Commentary to the 1978 Draft Convention and the Convention does not enjoy the persuasive force 
of the official comments to the U .C.C., it still may serve as a useful tool for its interpretation. See 
Note. Trade Usages. supra note 29. at 636 n.104. 

151. See Maskow. supra note 79, at 58-59; Kasteley. Unification and Community. supra note 74, 
at 6 I 3 ("[A [rticle 9 should be interpreted to allow discussion of whether newcomers and others who 
lack experience or sophistication in international trade 'ought to have known' of its usages"). 

152. The U.S. Department of State noted with approval that both the U.C.C. and the Convention 
give effect to regularly observed trade usages, incorporate actual or implied knowledge of a usage,· 
and allow recognition of usages in a particular trade. Legal Analysis of the United Nations Convention 
on Comracts for the lmernmional Sale of Goods (1980), in MESSAGE FROM THE PRESIDENT OF THE 
UNITED STATES TRANSMITTING TIIE CONVENTION ON CONTRACTS FOR THE INTERNATIONAL SALE OF Gooos, 
TREATY Doc. No. 9. 98th Cong., 1st Sess. 4, 5 (1983). 

153. Under art. 9(3) of ULIS, supra note I, it was clear that usages derogate from the relevant 
provision of ULIS. Also in contrast with art. 9 of the Convention, supra note 3, art. 9(3) of ULIS 
made clear that a usage is admissible to interpret the meaning of terms used in the contract. See Text 
ofDrqft Convention, supra note 150. comment 6 to art. 8 (noting that the Draft Convention "does 
not provide any explicit rule for the interpretation of expressions, provisions or forn1s of contract 
which are widely used in international trade and for which the parties have given no interpretation··). 
It has been persuasively argued, however. that usages may be used to interpret contract terms 
pursuant to art. 8(3) of the Convention, supra note 3 which states that "li]n detern1ining the intent 
of a party . . due consideration is to be given to ... usages ... ". See Trade Usages, supra note 
29. at 659. 

154. See Ei.irsi. supra note 4. at 342. The delegate from Czechoslovakia proposed an amendment 
to art. 9(2) adding at the end of that paragraph the words "provided the usage is not contrary to this 
Convention." The amendment was supported by several socialist states. Nevertheless, the Mexican 
delegate argued successfully that: 

Any specific usage known to the parties should override the Convention because. if 
the parties decided to conform to a usage. it was because it responded to their needs 
with respect to a given contract. The problem was slightly more delicate when the 
usage was not known, but the solution should be the same because knowledge and 
consequently agreement by the parties with regard to that usage was presumed. 

See Text of Draft Com·e11tio11, supra note 150. at 263-64. 
155. See Kasteley. U11ijicatio11 and Community. supra note 74. at 610. 
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expressly or impliedly accepted by the parties supersedes a conflicting provision 
of the Convention. 156 

III. Conclusion 

The lengthy period of negotiations and endless deliberations on the draft text 
of the Convention demonstrates the great difficulty of reaching consensus and of 
obtaining amendments and clarifications. This is not surprising, because the 
representatives in charge of drafting a uniform law of sales were confronted with 
the task of reconciling different legal traditions that, conceptually. are worlds 
apart in many areas of contract law. The drafters also confronted widely different 
approaches to international business transactions from countries with free-market 
oriented economies and those with centrally planned economies, as well as 
different policy approaches between developing and industrialized nations. 157 

According to some commentators, the Convention has failed to achieve any 
meaningful consensus on the law of international sales. In a thought-provoking 
essay, an American legal scholar has questioned the Convention's usefulness as 
a vehicle for unification due to its frequent uneasy compromises that avoid 
difficult questions by failing to deal with them and its consequent deference to 
domestic law. 158 In contrast, Professor John Honnold, who participated actively 
in the negotiations, prefers to describe the Convention as "a triumph of 
cooperative international work," 159 and a prominent legal comparativist who 
describes himself as a "tolerant participating 'accomplice' who is ready to 

156. See Text Draft of the Convention. supra note 150, comment 5 to art. 8: 
Since usages which become binding on the parties do so only because they have been 
explicitly or implicitly incorporated into the contract. they will be applied rather than 
conflicting provisions of this Convention on the principle of party autonomy. 
Therefore, the provision in ULIS art. 9, paragraph 2. that in the event of conflict 
between an applicable usage and the Uniform Law, the usages prevail unless otherwise 
agreed by the parties. a provision regarded to be in conflict with the constitutional 
principles of some States and against public policy in others. has been eliminated as 
unnecessary. (Footnote omitted). 

See also Trade Usages. supra note 29, at 661. stating that the rule that usages supersede contrary 
provisions of the Convention is implied by the text of art. 6 which permits the parties to contractually 
derogate from or vary the effect of any of the Convention's provisions. 

157. See Kastely. Unificmion and Community. supra note 74. at 603 ("UNCITRAL includes 
representatives of thirty-eight nations. some of which are separated by deep conflict and suspicion. 
Understandably. these divisions occasionally surfaced and representatives occasionally responded by 
calling for formal and limited rules that could be mechanically applied" J. 

158. Professor Rosett states that the rules of the Convention arc not "in any significant respect 
superior" to the legal framework established by art. 2 of the U.C.C., and that the false compromises 
reached at the Vienna Conference "undermine the substantive unification of law and submerge the 
conflict enough to hinder easy correction." Rosell, supra note 25. at 282, 286. 304. For a condensed 
version of Professor Rosett's article, see Rosen. The International Sales Convention: A Dissenting 
View, 18 IN·r'1. LAw. 445 (1984). For another pessimistic view of the Convention's chances of 
achieving any significant level of uniformity in the international community, see Note. Un/fication 
and Certaintv. supra note 2n, at 1999. A similar assessment of the Convention is given by John 
Feltham. who was the British delegate of the Vienna Conference. Feltham. supra note 32. at 346. 

159. Statement of Professor John Honnold. Hearings on Treatv Doc. No. 9. supra note IO. at 19. 
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accept the inevitable," is of the opinion that the Convention's accomplishments 
outweigh its flaws. 160 

Admittedly, the Convention is the result of a compromise rather than a 
consensus, and not all of the compromises reached at the Vienna Conference can 
be categorized as "workable." But it is not true that the aim of UNCITRAL was 
to reach a final text at all costs. Rather. pursuant to the objectives of the United 
Nations, the work of UNCITRAL and its ad hoc working groups appointed by the 
leading committee may be more accurately characterized as a search for 
compromises in order to reach workable rules. Whenever a workable compro­
mise could not be reached. the drafters of the Convention chose a contradictory 
technical formulation based on the lowest common denominator. 161 

A fair assessment of the Convention must start by acknowledging that the 
significant structural differences among the nations represented at UNCITRAL 
made it extremely difficult to achieve meaningful compromises, and that the 
outcome of many of those is simply not to resolve the problem they purport to 
address. This is of course disadvantageous for the cause of unification. But those 
illusory compromises were sometimes necessary in order for the conference to 
continue its work to completion. 162 Other compromises are clear-cut and provide 
meaningful guidance to the parties. If the need for compromises in every effort 
at the level of international legislative unification is readily accepted, then the 
gaps and shortcomings of the Convention that resulted from those compromises 
demand our understanding and. at least up to a certain point, our satisfaction. 163 

160. Eorsi. supra note 4, at 356. 
161. Eiirsi. supra note 30. at 315 (1979). See Speidel, Book Review. 5 Nw. J. INT 0 L L. & Bus. 

432. 438 ( 1983) (reviewing J. HONNOLD, UNIFORM LAW FOR INTERNATIONAL SALES UNDER THE 1980 
UNITED NATIONS CONVENTION ( 1982), suggesting that the Convention was produced more from a 
"compromise among competing legal traditions" than an assessment of the "needs and practices of 
international trade"); See also Rosell, supra note 25, at 286 ("The aim of the [UNCITRAL] Working 
Groups over the years was to find the right combination of words that would not be too offensive to 
any participant in the negotiations."); Ghestin. Les obligations du vendeur. supra note 42, at 6 
("Lorsqu·un compromis n'a pu etre realise, les redacteurs de la Convention n'ont pas hesite a 
admettre une veritable contradiction ii l'interieur meme de celleci."). 

162. Eorsi. supra note 4, at 346. who speaks figuratively of "saving the bulk of the cargo by 
throwing only a small part of it overboard." Contra Rosell. supra note 25, who states that in the 
context of the Convention "the false appearance of agreement is especially serious because of the 
rigid position the Convention takes toward further legal growth. With the potential for clarification 
and growth blocked. these false compromises undermine substantive unification of law and submerge 
the conflict enough to hinder easy correction." 

163. See Zwart, The Nell' lmernational Law of Sales. supra note 25, at 127 ("Whatever the trials 
and tribulations during gestation, the world generally has received the Convention favorably and is 
slowly understanding its meaning. With growing knowledge of the Convention, its acceptance is 
becoming more widespread.'"); Hellner. The U.N. Conl'elltion on llllernational Sales of Goods-An 
Outsider's View, in lus INTER NATIONES 71 (S. Riesenfeld ed. 1983) (Commemorative Edition) 
(concluding that even with its shortcomings. the Convention will provide a basis for unification of 
the law of international commerce). See also Plantard. Un nouveau droit uniforme de la ve/lle 
imemationale: La Convention des Nations Unies du I I m•ril 1980. 115 JouRNAL DE DROIT 
INTERNATIONAL (CLUNET) 31 I. 366 ( 1988); Nigg.:mann. Les obligations de /"acheteur, supra note 96, 
at 43; UNIFORM SALES LAW. supra note 13. at 115 ( "While various provisions of the Uniform Law for 
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The final judgment on the acceptability of an international convention involves 
something else than weighing its possible virtues against its failures. The 
Convention should be primarily judged by whether it improves the present 
situation with regard to the realization of the elusive goal of unification. 164 

Recognizing its shortcomings, the question is whether a limited Convention is 
still preferable to no Convention. Viewed in this light, the Convention represents 
an improvement over the uncertainties of a foreign law that must be identified, 
understood, and proven in court. The extent of signatures, ratification, and 
accessions to the Convention from countries of the most varied economic, 
political, and legal backgrounds must be taken into account to ascertain whether 
the Convention actually achieved a fair balance of the vital interests at stake. 
UNCITRAL's success in adopting a Convention with wider acceptability is 
evidenced by the fact that the original eleven States for which the Convention 
came into force on January 1, 1988, included countries from every geographical 
region, every stage of economic development, and every major legal, social, and 
economic system. 

Any overall favorable judgment on the Convention should not exaggerate its 
actual accomplishments. I do not believe that the legal experts representing the 
sixty-two countries that met in Vienna envisioned perfect unification, a goal as 
elusive as it is impossible, as attested by the United States' experience with 
unification at a municipal level. 165 Its main purpose is to serve as a cornerstone 
to legal harmonization in the long run, rather than to achieve perfect unity of 
international sales by legislative fiat. 166 To this day, the Convention represent~­
the most broad-based attempt to reach that goal and as such holds the greatest 
potential for success-in itself a worthy achievement. 

International Sales may give rise to criticism, on the whole. it is a modern law that will serve iis 
practical purpose"). 

164. See Date-Bah. supra note 88, at 37 ("'Such a multilateral convention cannot be ideal for any 
particular group of states. What is important is whether a reasonable balance has been struck."). See 
also Winship. New Rules.fr1r lmernational Sales. supra note 13, at 1234 ("lnlo legal text is perfect. 
... All we can ask is that a text be an improvement on the present state of the law."); Note, Will 
a Homeward Trend Emer!ie:1 , supra note 141. at 541, 544; Winship, The Scope of the Vienna 
Convention, supra note I. * 1.04. at 1-50 (stating that the Convention is modest in scope. "'lhlut 
if traders cannot agree on the applicah!c law. the Convention will be a readily available compromise 
which is an improvement on the uncertainty of conflict-of-laws rules and the difficulty of proving 
foreign law"). 

165. Whether the U.C.C. has ever achieved "true" and ··complete" unification is a matter of 
considerable debate. While areas of disunity in commercial law remain. most commentators would 
agree that today's U.S. commercial law is ··more uniform, more certain, more precise and more 
sensible" than in the 1930s. See J. Wu1TE & R. SuMMrns, supra note 125. al 20-21. 

166. See Kastcly. U11ijirnti1111 and Community, supra note 74, 574, 577 (arguing that one of the 
main objectives of the Convention is to promote international harmony by creating "a rhetorical 
community in which its readers first assent to the language and values of the text itself. and then use 
the language and values to inform their relations with one another"). 
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Whether national courts will pay proper heed to the Convention's future 
growth, hence promoting uniformity in its application, remains to be seen. 167 

Only the future will tell whether the spirit of compromise in which many of the 
rules were drafted will fulfill the wish expressed in the Preamble to the 
Convention: "to promote the long-term goal of a coherent and sensible world 
legal order for international trade." 

167. The effort to insure uniform interpretation of the Convention is an on-going process in which 
scholars and internacional organizations seek ways to promote discussion and deliberation. The 
uniform application of international agreements, with a focus upon the U.N. Convention on 
Contracts for the International Sale of Goods. was a topic at the Twelfth Congress of the International 
Academy of Comparative Law. held in Sydney and Melbourne. Australia. August 18-26, 1986. In 
his report, Professor Honnold warned that "the objectives of [the Convention] can be undermined by 
different national approaches to interpreting and applying the uniform international rules." J. 
HONNOLD, METIIODOL.OGY TO ACHIEVE UNIFORMITY IN APPLYING INTERNATIONAL AGREEMENT, EXAMINED IN 
THE SETTING OF THE UNIFORM LAW FOR INTERNATIONAL SALES UNDER THE 1980 U .N. CONVENTION 2 ( 1986) 
(general report for Topic IC submitted to the Twelfth Congress of the International Academy of 
Comparative Law) (cited by Patterson. supra note 112. at 278 n.68). The report summarized fifteen 
national reports containing. inter alia. information on the extent to which courts in the respective 
countries made use of international case law. scholarly writing. and legislative history. See Sev6n, 
Method of Unification(,{ Lall'for the International Sale (,{Goods, in THE FINNISH NATIONAL REPORTS 
TO THE TWEJ.F[II CONGRESS OF THE INTERNATIONAL ACADEM\ OF COMPARATIVE LAW 11 (1986) (ed. by 
Kaarina Buure-Hagglund): Sutton. Methodology in Applving Un/form Law for lnternmional Sales 
(Under the U.N. Conl'ention) (Vie111u; /980) in LAW AND AUSTRALIAN LEGAL T111NKING IN THE l980's, 
A Cou.ECTION OF AUSTRALIAN CoNTRIRUTIONS To THE I 2n1 INTERNATIONAL CoNGREss OF COMPARATIVE 
LAW 91 ( 1986) (ed. by E.S. Tay): Bonell. Methodology in Applying Uniform Law for International 
Sales Under the U.N. Co111·e111irm (\Vien /9/W) in ITALIAN NATIONAL REPORTS To TH~ XIITH 
INTERNATIONAL CONGRESS OF COMPARATIVE LAW 43 ( 1986). 
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