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25 WAL WP BAH o] FHTF AN i 1422 A
Moz WA ke Uolrh @4 olde] AF4 gug 96 FAL
ol A AAE Fek wids] Tl 9lrhe

O

o

ghdol  upHAle] A Alketel gk A A FAlFES Eaul
(damages) ©| T} ZFAl o] & o &A1 7ol gste] ol | El(equity)d 1 == Al
T2A, Jujo = o]E specific performance, ‘574 o] olg}al F-E01) Fn]e]
7o GARRLE Aloke] o] & Hele] ‘W oleh= FEE AA|skE A,
ol o FE W] B ffytel] tisf HEolv 75 o WS S HARS

A2 AWy el AEA DaelA FUTTEY
Alckslure] APE 0.2A Aol o] 2= A9 UlFEAS} e AL

AlZko] WHAESITE & S0, Fi-old& AAlE] skl A AkE AAR A A
EATIAY @24 olgo] Brbsd AFATL AAA A AwEo] AlAe] Euks FeiA
woZ2 AZYsl= A% ATHJohn P. Dawson, “Specific Performance in France and
Germany,” Michigan Law Review; Vol. 57, Issue 4, 1959, pp. 496~500).
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Q12 & 53]0 AA thEAEHTAE melel

Al
2000 10¥ 319 T vimioi=<] 8,088.20 *4%2%1}
239,987.95 29|~ ko] disto]= WA|SHA] eighth % %
Eatal wjele] diaAH o] FA XA Tk
2 20021 49 299 292 W2 AAPHLd wgls R
Arzado] tFA 2 2001d 1€ 25U HE 2] 10%2] #¢1o]A} #)
e o} 2E A7ISHAT

39) Commercial Court of the Canton of Bern (Handelsgericht des Kantons Bern) Decision of 22
December 2004, HG 02 8934/STH/STC (Switzerland) (CISG-online No. 1192). ©] A}<te] 3}
o] <http://cisgw3.law.pace.edu/cases/041222s1.html> (2016. 7. 3. FFTHT) H=

40) Commercial Court of the Canton of Bern Decision of 22 December 2004, HG 02 8934/STH/STC,
para. 111, 2.



12 fAYFRAT X713 (2016, 8)

(2) Ho Aot

HA2 ARQEE] Aleko] =Fmjul Al oFol ], vl =1} wfaqle] A LA =7F
7} X5 CISG AloF=ro]al, BFAAIZE CISGE] &-gujAlgte 7} gilom = FAW
S =2 CISGE AAsaAthad wheba] 2 ARQEe A= CISG Al623=ol A& vj=Ql
o A 0] ofF-oF Eold el B3t A28F2] H-gojirt Fa8 AHo] ¥
ATk o] FAARD FAALES AHEH ol Pt}

A, CISG #6222 th5A=7d 7l thalM =, “CISG A62Zx+= Al oFs fAvke
Q1S AR vi=ol Al lEAH, EE5H T 1 v oFolgs A
I e A EA, oJ7]14 9] oFto o= A53% W4 EEFH gigk o)
AT E 3E L AFEHA, EEFE o]F diaAgel #HaME 5
golge] A7 PA}E 7hHe S ERlsHsith

WlEQle] FAFYTE Tt e F A el 9 dleh @ w4
KR
=

=

Qo] BES FHT F UFATE 4 Dol WfElo] AFolWS FTH Bt
@ iEole] BES FHeA @AY FHS ARH A5, Edle] BEFY
Astold e F7 FTE Aotk ¥ AEE Dol SFshs 3921, o714 @
o AFole U Bl Poletn ¥ & YAd deAAE dM AT
uhsh o] thi ekl Stk thit WAL ols 2 D% @9 %S B

=4, CISG A28zl 9t EAolae] st Helol| #Aslo]=, “grje AUR
(common law)o| A= wii=Qlo] A=A 0 &2 Eafjuldel ot AT ST A
o= g3 g odgdd wlete], B AR AR PEQJ LAY
(Obligationenrecht) #1148%:+=42) v k=10 Al thaA| 5ol &3k o] FH 1A HAH
o2 Hojslar 9o r R CISG #2839} 2 54 o] Aghtgo] & AReteA

= A&5A e o sl
Ax WAL vf=ele] EXolg A= 24 sle], ujg=2lel Al 239,987.95 =9~

mapo] )% vAF ol 9 20014 19 25 RE 714k 6%2] Aol o) 2]
@ W2 Wtk B ARKS M AATRE SHol o Brstelof i

41) AAE HolA= ARgke] AdAs EAY AR EAE vl 2 Aol HAAth ot E
=M 54l dEd AAARTS SR =98 A ® g

42) Obligationenrecht, Art. 148: “1. Sofern sich aus dem Rechtsverhiltnisse unter den Solidarschuldnern
nicht etwas anderes ergibt, hat von der an den Glaubiger geleisteten Zahlung ein jeder einen
gleichen Teil zu {ibernehmen. 2. Bezahlt ein Solidarschuldner mehr als seinen Teil, so hat er fiir
den Mehrbetrag Riickgriff auf seine Mitschuldner. 3. Was von einem Mitschuldner nicht erhltlich
ist, haben die iibrigen gleichméssig zu tragen.”



42 sk, daHFel BT 43S FRate] CISG A8Es 4= W
& AFsYTHE WM FBE w Btk

3) ICC AW Arbitral Award No. 12173 (2004) $A44)

(1) AReHe &
AZ(EU uhe] =@ A1) BHEU A9 9)e] w517 &
e Al oS AA A4 thEat 22 AL Akl delskitt

A

D BEel Fe Bl LA w4 M%z F8 wllelA) o
Sl AR S, @ BES) PAT LA SIAE S G
of it SOl WA TE WA 5 glom, @ ¥ 6}Z}E%Ol %09 o4 A7
i el o] S ol iidaed damages) A5 AR 4 3
S5 S S PAGES A Ake] FAMOR 291a4S s, B
Aol WA 9 292 AAHE FAAZ & 10C FAl 2lshe] A@e] =
el stk

BE Q% ofF, M5l FATS olf2 H4ueE aPehgort g
o AA% o] AL o)l AA| ekgit). AF vjle Fzlslel IcC FAWQ &
Aeagels] Egolde ek FANEE s

(2) A8 Bek
3 ARFA] w5l e S Ll gl ) A Fo
ols} gt 7opxa)
= Algre] EAM o 29

N

3(_11

lo

Ho
[> ot

43) ARt A= 14 a7 Al71E A Tk

44) Arbitration Court of the International Chamber of Commerce, 2004, Arbitral Award No. 12173.
2 Al#lo] |4 Albert Jan van den Berg ed., Yearbook Commercial Arbitration 2009 -
Volume XXXIV, Kluwer Law International, 2009, pp. 111~129 =

45) B ARSLe Pabxbe] Al ih A BEle] 59 2 SABFLUR Sol
A=A gk

46) Albert Jan van den Berg ed., Yearbook Commercial Arbitration 2009 - Volume XXXV, Kluwer
Law International, 2009, p 111 [©]3} “ Yearbook Comrercial Arbitration 2009 2.5 <1-8-31.

47) Id pp. 119~120. 5912 29|~ o] HMejoll= CISG7t 23y o] gloerm=z B FAHS
2 2923t BA0] CISGE Aeslolor drka Fasielon, SAVAY ofx ojeie
AAE S8 Aolth TA o WARE, D A Aokl FAZEd Ak, @ A
epAd CISG B BAA WAL fla, @ BAES Gen 244 2F A
3 el YA ol Hol ASGE AEson, MEAE oo sl Mk

ole]E AN7IeHA T

oH
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el o] A1 FAH 7 CISGY Aol e] Meldl ad==A], & 231
T7F CISG Al28%2] A& thdo] H=A%= o7 HESIH.

A A= 5ol g AlZke] CISGSF =92~ abol 7L le-s A4}
WA, “CISG7e] 54 ol 82 o] d)o]5-2] {3 (the exercise of a performance obligation)
olgf7| K= Al Hremedy) 0.2 THFo It ol B oyttt BAF= “o Al vl
] A A A= 2T ol f A Hlm A T-2] o] 3} FURE ol A =a
Zlo} o Ha, A A4 O:l}\] A28% 2] AL-tate] EerFE Ty I
CISG A28%9] A& AHsle] A= A~ ~HA E 3
Ado] s|EaL glernz, & ARQEe] H = A28xst 22 5ol dS ARt}

o9 Aol Agriaol ot B, wjdele] Saulele] x|l

EEE (o)

2 Apke AR ol dat Bastel Ax TS WA o= x5
Asherhs Aol A SJnl7t gtk 53] QG SAolde sefshs o] Fu)
A4, SgEdele] A3 TE CIsca Aol A %

9

- 1:1 ]’l
o W Ae FEE T,

to rir 1o

1) 292 3] 42392 199. 5. 31. A TA49)

(1) AJete] Aa

M= A H NS AT
2Ke)

%=
R RERERIOE FeuE FEFPS 39
Qoz e Aol ol5E 19919%E AN AN BAZ BT T 3

T oAk Adstn Ak

7oA E v 199413 129 W7 7|7 AAZ AU 2L A
A FAEG I, o]F FEEA ddo R |E] AYTAE BF Fusr
AL v mRl e QI Al Aok F5 1087 7 H EEeH 2%
o] AE] Uit

U u]mol e 19951 2D ELE] w<elate] AlokAF BIEo] olE 2 ol X

48) Yearbook Commercial Arbitration 2009, supra note 46, p. 126.
49) Zirich Chamber of Commerce (Ziircher Handelskammer) Arbitration Award of 31 May 1996,
Arbitration Award No. ZHK 273/95 (Switzerland).
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A

gels st =k ool vl
goldel vk TANEE WAsAT

= *}OF miE=Qle] A oAl el viqlo] EEQle] o] FHTE
T8 ZOR CISG A28%2] #gof5-7F o] Hltt.

ARQrell M= AR AN el 7E o] FoAA] ebgt7] wiikell, =AW A
AZF 1A o2 tHRol ity SARPE e B4 AAloke] A, olF, 13 5
A4 SHelA falobdo] EAMOR AdFofof vt Astgict. volrt
FA = “am obad A= 1991 109 1U5-E CISGS] 4885 V== &)
NLBR CISGE= BAlopy ] -5 o ZH A & AReltel CISG7} 465
; ’c‘ﬂﬂ‘ri H.3ke}s0)

A= 541d Aok A2z AZFTbeA o F-olth AAF= “SAobd A
Hedo] Bl Wate AAS HEle ARt glenz, & ARk Al
CISG A|28%7F #-8-5] L, A|2852] Aol H]Fof mjs=9le] 540y J75 e

daataA, wgqle] ol YA TE Ak o

i A

Hr’

o

—

o7} globar 3 o g vl
jlo] Y& ? = A FAFTGoRA Eolgo] obd T4 Eafuits
15k, mi=lol Al 1,900%F He o] wi e AlEel ot dles el itt

3 CISG A|28%9] AeojRol= Hr g JARE ul4ole EAold L7}
g5 10d71e] SFJ1EC g Bk A aF-skal vk HellA “ARere] Al
ok ©d Alofe] obd FHA AArIAICke] FHE o] F L = vk FAe HEA
ojvf E&Ade] SHAA wjEdlo] ERIES} 2 EoldS A= F
st AANE 5408 o FAAAS A4 sk

2) v]3F dEko] H5 dAukzubEY 1999. 12. 7. 45D

(1) Aere] e
2 AReke] ulj4=21 Magellan International Corp.(¢ 1) W]=r Y] i=o]Fo] JPAa
& T A7AE vl s|Aboln, viE=Q] Salzgitter Handel GmbH(¥] 31) A 5

50) SAFARS] WAIHRL CISG HiAIEe] = glolom, BAbAke] A Al B CISG Al o=
o] Ak

51) Magellan Int’l Corp. v. Salzgitter Handel GmbH, 76 F. Supp.2d 919, 40 UCC Rep. Serv. 2d 321,
53 Fed. R. Evid. Serv. 563 (N.D. IIl. 1999) (CLOUT case No. 417). ¥ A}Qle] A 9
FA QA 8} = Schwenzer et al, supra note 00, pp. 184~185 3=,
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199941 3
o= el7} ol FoiX 4 gtk v
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52) Magellan, 76 F. Supp. 2d, p. 920.

53) Id p. 921.
54) Id
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(U.S. District Court, Northern Illinois)
3T 2 Q EFAEHTE Fohe &
Aol gk S-oldo] Y &gl 714

21 4Rl ARl AW O E CISG7E A&k ofof ghrkal 35k t). o]
e =9l e EE o] A7) S dhA] kL, B A WhE o] & glo] =7
WO RA CISGE &Rl - A4kt wheba] 2 ARt A= EERIEe] o] A

Aol Fa3 Ao

o thgk CISG Ald6x= A13}e] 28 F-9} A|28x9] A F7t5
2 thpoixith MY A A o

AR, MY vile] S3Q1=g ol tial, “CISG A4z A1 A2z 3
7 FAARe] EAold) TS vhE AWk 230 2M, CISGH A E 5ol
gAlTFg o]tk oyl 5ol o] Al A8 A283e] 9f3l] A =T HA
A28zete] Hadnt 12 sk 5Aold Aol Aldt 7eAdS A AT

EA4, CISG A|28%9] AZ7FaAd ) delste] HYL, “A28zol| A ou|sh= =}
ol g 2 Alete] ARl ww S ofulsty, nlaro] o) B 540
& & o577} ArkElojof b B, A28%e] A=) HYS WA A
Aoz 384t

A, AR A EFujujAleke] 5o S tht= WHE, 5 HAX ] A44H
o 7= dyolF FAAH H(llinois version of the Uniform Commercial Code) A

2-71627160) A E Tk P2 “dfmo]F UCCH SA4olds HE & = 4

—

)

56) Magellan, 76 F. Supp. 2d, p. 921.

57) 28 USCA, Fed. R. Civ. P. §12.

58) Magellan, 76 F. Supp. 2d, p. 926.

59) Id.

60) 810 ILCS 5/2-716: “(1) 54l EFo] HEFAY = & -3 9] 3 &
o e AY HER olF 7T F Utk 2 & HjAl &
= 7IEF A #sle] o] AHEE Zo ]
=8 (3) UH*OJ", K

61— OJL 73

g5y
o
‘r‘w\ T
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61) Magellan, 76 F. Supp. 2d, p. 926.

62) Stephan’s Mach. & Tool, Inc. v. D & H Mach. Consultants, Inc., 417 N.E2d 579 (Ohio Ct.
App. 1979); Sednmk v. Charlie’s Chevwrolet, Inc., 622 SW.2d 694 (Mo. Ct. App. 1981); Klein v.
PepsiCo, Inc., 845 F.2d 76 (4th Cir. 1988); Slidell, Inc. v. Millennium Inorganic Chemicals, Inc.,
53 UCC Rep.Serv.2d 829 (D.Minn. 2004).

63) Magellan, 76 F. Supp. 2d, p. 926.



WA Y 19

=
ot

THESZHoiAtS S0 b0l

3. TR REx|2f AlfR] R ofl 2k5t ALY - 2{A|O} ol IRMAISKY
g2l 2007. 1. 30. EHA64)

1) ARQtel 7 e
Ao} 1ol wim=RN(T] A1 1) 7] AN A=A 2 A, 2002 52
25w WFJAAIHE N 5 ARG ek wjuj Al kS A A
% Z A& =& Ao, 2002 E7HA =

287l o] ek

o M=
= 7
L =

=
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rl
2 12 9 N ol
pA A T 14

thak mjgeel e Al Al7ko] 733k 20051 1290l 2 AJo} dlWAlE 3] o] 4 At
kel = A AALE A Y (International Commercial Arbitration Court at the Russian
Federation Chamber of Commerce and Industry, ICAC at RFCCI)ol] E3&21 %] 3

SAold e TAE AT

(<1

2) TARARR B
TARATE, HA3 Aol 242t CISG Al kol sdatal FARARE WA
]l CISG A-&ulAde7E fla= ol =, Abete]l EAM SR CISGE A4 3kl
kA AR Tl e CISG A6 Al1de] 28 o F-o} A28zl o
A A7 FAHQ] = ow ot
A wEQE el e A A= skl oL, CISG Al
280 o) 5ol A5 58T = flvkal Bkt o]= 2Alok WIMi(the Civil
SAoldE rdstA ¥ 1o, MAAIQL B

ofll A SAolq& Wk WAS A @il vk o el A o] theo)
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e
&
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&
E)
o

64) International Commercial Arbitration Court at the Russian Federation Chamber of Commerce and
Industry (ICAC at RFCCI, MexOyHapoOHBII KOMMEDUECKUII apOUTDPaXHBIA  CYZ)
Arbitration Award of 30 January 2007, Arbitral Award No. 147/2005 (Russia).

65) Alexander S. Komarov, “Reference to the UNIDROIT Principles in International Commercial
Arbitration Practice in the Russian Federation,” Uniform Law Review; Vol. 16, Issue 3, 2011, p.
662.
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B R A2gol oI SAOIBe] AT Ak Mu, vI5elol 3

& 5018 7o WS WAS 93 Aol A2 A4, TS

O e e 4149 71 CsGelt FAHA B Aok GoI3
A =%

= ARE Sl 9] BZA ii(a supplementary source of rules of law)
Oi/\ﬂ PICCE +-8&sto] 2192 9wke] »If|E ddstuxt ek A= i
A #YES A - FAE =2 PICCTF M4 745385 713l ﬁm% ofujz} &~
ghie, A Q] AFAA o AR = AFAY dFolu BlES v v
Utk FolA £ /\}0}4 A 7o 2 Agsirhal Kkt volr) «i2 Fa Y
(ICAC)L TATAANAE AT ol BEH He2A A4 B3t deE
ol o] A2 0 % Sgsta JJorR PICC A o]2fgh il & A}

QFe] Ar|Fo R &8 il Adsiith
EEQwe] 5ol #g PICC 7142 Al722%2A4 HFHAHF o]
&)’ (performance of non-monetary obligation)©] 2= A2 TFFO] X TLEND o 7] A]
PICC A|722%%= 540l H 17 AelH = 455 AAlsta =), O o] ¥
B 5 AMEAd B745 3 7 S-(impossible in law or in fact), @ ©]d§olu}, A3t
5, 1 A7 B3]k Feroly H]-8(unreasonably burdensome or expensive
op7lsk= A, @ olWHTIARAL FEHor tE oA oS 5& F e
45, @ o]djo] Al 21 A A (exclusively personal character)< ZH= 749,
oj g FFAAE Fold o] AMAS dhAY dtolof I wWERY FeAQl
717k Ul(within a reasonable time after it has, or ought to have, become aware of the
non-performance)°l| ©] &8T5 d}A] % Ao tHPICC A|7.22% (a)~(e)). ¥4
= “PICC A7.22200 4 #7438 AEA19] Arol sidslA] e 75l ato]

SAols H7F 14 E 5 vk ddstaitt

ARQEO Al m E=919] A A A Q1 Aok Rk 20021 el o] Foj Hth TR v
Q1L ek Algke] A aek 20051 Hell o] 2 2ok ofof gk o] B o] FAIA
g5 #7138 Flo]th. PICC A|7.2.2% (e)oll &b, ol -9 GAA}= Eol g9
P& AU dgtelol Ad W= 5E a4l 7] Wel| o] A5 shA] %

o

@

>~

o 7 HE)E AT Bk BT vk olel @ ALIRA vhele) Aeld
$< 48T Aok
A A= Ak FAH FPo] | Mad Fol AAH oYL %

66) Id
67) PICC Article 7.2.2: “T X 99| JFE A= FAAL o] s14] & wols, Ao
2 09 A9E AYstas 1 ogs HFE ¢ Uk e
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Azl s AL dF9] deld-gol g AbEAde] Ao H e wettpretar
X3, CISG A28%E 48314 &gt PICC A|7.22% @A x2S 75 - 2483}
o] wj=Qle] EAold A= dAE 4 gtk dsieith

IV. CISG A|28%9] AR} AE

o
oo

Fl'i

M7 B M

1) HaA53 a3 SF03
mj=1o] tig Aol ¥k o] Aol CISG Al28x:9] #&-& W
of siFE =7t s EA7E Utk CISGE viimely} wig=919] o] 3% 2}
welste] s o, S Ao vla A L] o]d) HA] ZH7} A
A e¥t}. 12y} PICCH PECLY 28 A A HPHES] 745, viedlo] o] a4+
A7} v 5=19] o] YT Em FAANTF-9] o] v|F AT o] g %
O 2 FEFTES) FAl= SHolAS HFHAAT] o Y(EFAE)o®E A
= 73%7} Wrh= dolth gnle] A9ol= o]l 1A o] 53] gk Zlo R Kol
=), =] aAFH T 22 ST 4ol % CISG #28%2] A&
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%"ﬂ "41947@0?& Mol l-:HEMM HEs Eal ddA of
ZﬂEQWZi = A8 Syl gtk F, 9n| Exo
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glsto] vhaL 9laL, o] el A tiEAle] T4 ddahs o
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68) PICC A7.2.1%, A|7.2.2%; PECL A9:101%, #|9:102%.

69) EREBISM—E Bk 1, AifeE(28), p. 219.

70) Farnsworth, supra note 14, p. 249.

71) AAZ CISGE JHANA EAolPAFAE wFde] EEFJAEA T A= At
o] ot ANGHA = ot s
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Aot e A Ee] ELyolh BlolA CISGE Teradw, odn)y
e 54 Aoje] WELolol THRE B9l glome EAFATY 2
& SAAT oIF 44 AN FHHE FYA S4m 2 Ao
7 o] Zsjel WEw, CISG A6z} Ae2zxol A AE WA FAE vl

_\Ti

o

¢

Ao ol A A PASIEE AT A 2 A% A A
St FaAQ) BgolA 2 Bast dvka @ 3, Aozl weh ulle) )
HFe Brahs A sS4l sEaln szl A8 W Sl glrk
Zelt,
AZAY, CISGH FAFAT 28 AT o]al oA Sgoldow B
wojof frh B} A28zl PG Aerjao] Hrh mE AL AT

&
ok duk CISGE s 4sh7] el A7 A1ge] =44 44 5 484 §
A o] dasir) webA viglel tigk A4z o Alol= viaEelel
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ABSTRACT

Legal Issues in Specific Performance under International
Business Transactions: The scope and application of
Article 28 of the CISG

Young—-Ju KIM

Unlike continental European legal systems (civil law systems), specific
performance in common law refers to an equitable remedy requiring exactly
the performance that was specified in a contract. It usually granted only when
money damages would be an inadequate remedy and the subject matter of the
contract is unique. Thus, under common law specific performance was not a
remedy, with the rights of a litigant being limited to the collection of damages.

Consistent with the practice in civil law jurisdictions, United Nations
Convention on Contracts for the International Sale of Goods (CISG) makes
specific performance the normal remedy for breach of a contract for the sale
of goods. Therefore, the buyer may require a breaching seller to deliver
substitute goods or to make any reasonable repair.

Likewise, the seller may require the buyer to taker delivery of goods and pay
for them. Despite this, Article 28 of the CISG restricts the availability of specific
performance where it would be unavailable under the domestic law of the
jurisdiction in which the court is located. Thus, the CISG's more liberal policy
toward specific performance is restricted by common law.

There are some legal issues in CISG's specific performance availability by
Article 28. This paper analyzes these issues as interpreting Article 28 of CISG,
by examining various theories of application to actions for specific
performance and comparing CLOUT cases involving CISG Article 28.

Keywords : CISG, Specific Performance, Damages, Breach of Contract, Right
to Require Performance, Own Law



