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2016, 2, pp. 23~43, AR 2016, 02, 19,
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o| 57k Ak sl ek A=t AAF 71&o] o] 7hEsl Hal Q= gl A A
A A4 B gk Q12 o] AXHEA &7l $HA| ¥ (incorporated) o] 21 g A&
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Akd AR oJste] AdE=d AFIARES 259 Adat Ao

upel Hghet =AES **E“opﬂ = Ao|t}
A2 BUUI A EE v A okl B3 UNE oK(o]3} CISGE A &ho] 7
OFS] FAH O A EHEZ#O]E} g 4= 2tk CISG= 11]41101]A1 2go] 7123 A3
lo
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Aol 77w FAYORIE AFEE FEL ARk shz oo} A2z
A AR 1T AR U 5 SO RN AR $EE A
q

aloF ah= mi=Qle] A4 & qtgska vk ¢k vwe Euete] F4a
W Fo] R Ul%«l 7%111%‘*%9}«1 Ak AL Ak F=AHOEMN
CISG7} A& & F& AR AlFFAAE ] jFelol e]ate] CISGe] 485 i
AL vl=e] Ul Plss AR A (els UCCR A she Adule 7hed w3t
HjA g 4= i), wheb GuiHAle] x4l ucCy A A gl o] Aol w3k
b HEShE 2 g o 9l Zlolth UCCOlAM &= Al2-312% A13He] 585
2 3t o R O] 5 (Warranty of Title)t #13&2] A2 A4HES 7122 3 9Ho]
(Warranty against Infringement) = 4 3}al 31t} o] &% CISGS} UCCAAM = 7t
A0 AAANAES V2R g el AA R TE AL EA
Aghe M) wellA mjeQle 2ejgh SFEHE Hold & qles dusta
oh 2y vegle] WA e Al 88 o Fo)7] witel o]t 9
2HE glold = e A AlFdAAES] jFelel ot £ wigrle] A
gk A Ao M2 A A3zke] HEE Felshs A5 ol AlgH o= 584
o §lge Fdd Aolrh
A ostoll A= Al E e ulell A Aloke] FAM o R Meld = gl CISG
o} ucCol A ] mi=Rle] def A jhel WA tate] Ao KA} kb CISG:
UCCol A mim=gle] A2 3o WA 148 vl 1230 2 M A FGala}Eo]
59 Ak B A =AYS AT = JE AHE AlTstaAt g =
&k CISGSF UCColl A mim=qlell Al de] A ghe] o] HAE &]-83el lojA A7
Folstefof & AlgtES Eelstaal gk
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1) 3%44(2002)4 L8014)> SFA Tl tig vzl HWAls thlaL, F4d5(2015)

2 CISG A|79z0] 9]g HAFAE, 3]45(2013) uH.LLu A A ghe] Fol| thate] L E3]

Eitk AAZHA wjEle] WA rHéMt EEATATE FHoR A7) o] FolH L, M=

Qo] A A o] Fol sk A A= EAsY A A fé.‘ ‘%4 AA] Histel = throl A x

‘Eéakt} upebA B ATE @AM AT vl s E=R1e] A A 3o o] WAl diste] 11
Fepu . MadTete] ApolE HojEr) sl
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1. CISGelA AAge] 5 |A

IEENERE

CISG Ald1zo M= mi=lo] A3Ake] A = S thide] He =3
TR A Y% A5 ey Ag Aoyt "AEs rAs L k. o7
A ujERle] Fol= wiardle] A3t dE e Sl tide] He 2EYE
F=8] 1A (mere knowledge) g 3 ©]-S ofm|gtt). wERle] 591 e Ay
AZE Eel g 41 Adlien) 5o A2lE WAL vk AR Eis wERlo]
S AFE AL drk= Al ikl AA|gF A2 mjpElo] gk A=
Eelal 25 FRE s wo% AoE guelr]e SEekA &ty S v
glo] Al FAol thate] wjEdlo] o] & A e wjalo] At st
27 = EES vEE e Fosdrta 74 5}7] ol#l& ol uhebA
mj=elo] A3ALe] Al = SHY] o] He =5 FHEEE et ¥
ok Qo] 22 P5s Fal Zelvof AR WAIAY o= glokd dE &
jieglo] g E AFato]of sk A5, AHE Fasmel iste] mjgle] A
wotoloF & w3 AAA S mj=gle] 89tskar o] Qo] &ako] wjE<lo] 1]
Aed Fams AEIepd, mfaEele] Fudate] fxde] FAH L Q= EF
o] RIFE FoE Aow 5 & Flojvps URbAo®m Fuia} e 51
FAEE s e &) AuE o 159 dErt Ak Alolekal vl
e 4 7] wiitel melS FugAt e 599 A sl e EES
TR AL st Aol E s 27A & & Aotk gk mfeglo] Huia)

2) Ingeborg Schwenzer, Commentary on the UN Convention on the International Sale of Goods,
Oxford University Press, 2010, p. 656.

3) Ibid Stefan Kroll, Un Convention on Contracts for International Sale of Goods, C.H. Beck, 2011,
p. 642.

4) Ingeborg Schwenzer, ibid T|=¢lo] A3Ake] 29 EA) AFAS el Al Ex8t] oLt v
Folo] aalA] spethl BAAow wjele] Fod Aow BFaThe Adrh Ak ol
= Wi rRAES A ¥ 3, RS B weddo]l T oiE mAT Aow
b= A o] th(Enderlein and Maskow, International Sale of Goods, Oceana, 1992, pp. 165~
166).
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Qo] G BT & U2 AT Sol oo AFe AT
A S A el i FAY2RRE A 23T
Felo] Tigol i SR UlFe ATe Aol Bolshs 4
& oIt sl FALEAAANAA si910] £l e
A 9 stolzks 1 AR 719S B2 A A
WAlE 9As 488 Bast o
B wjeele] Solvh EApsholok s Moﬂ tafe] ekl WA 5= itk
Aoz W9 o= AN Alo] EAselok AR Aoke] AL o
Fol A3ael Felglel FA @ el gl 4R AP wele] Fo)7} A
b Aol EASNGE Ao 2Fstel HET S ALy
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=

S
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2) A gl gl

CISG A6zl w2 AlFAAbE2 §Hejol| ojsto] 414 o) -2 d5- &=

o] A8-2 Al AY WA & 5= Uk B3 ARFI0o A Al FARALE 9

T 9= 250 okl wet s s ofof o Ak ik wEkA]
AL Al AY A8l ef= 35 ZARARE R ghefol oslA &

GAAE 9] ool wEbA] FkE Aol TRk A (Stolen automobile cas

DA = Rl(H )} w4l B kT2 e 852 1ol (without warranty) %3

M o

fe |l
ro,
O

5) Stefan Kréll, op. cit., p. 642.

6) Ibid

7) John O. Honnold, Uniform Law for International Sales under the 1950 United Nations Convention,
Kluwer Law International, 2009, p. 389.

8) Enderlein and Maskow, op. cit, p. 165.

9) CISG A6z AFPAAEE 2 Hotel 482 aAstAAL 2 Gebe] ofwlat 799 aee
2370 WANZ 4 Aok,

10) CISG A8 AkgAbatel g w 7eh #9171 PAbe] ool wheh shajs]ojof 3}
o wabdel owg el Qlold PAE Aol SRH B, w2 Ve A
2o F&oks P98 FTID AAle) A e meselor At
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2t o Al eFE- 2001 5 18U ol A A3t 121} 20011 5€ 28, o] Aol
1998 =wheE Aol duhs o2 MElF oA FEHAC mgele o]t
’E}

A S =S A EAISRL el Akl whEhS 2o ® vividias

gebatte GALE ddetsinh ofo el midle mi=qle] A e A ghe] -9 nte]

& e Atk e miaEle] Sl At Al ARARE Tt
ghol st B 5238} vl Al(the exclusion of contractual warranty)ol] 23] #|stE 4= )&
S AFeth mujA ko] 23S wiAIS FelE A A= A7)l CISGE] HF-
T AR Aol wjAlE 4 Advke Aotk BExdS wjAz S we]lo]
EYAo® aga AgAoRE Afgt 2FS ALslof b o FEHE "ot
7] 1%t =& B 4 Q7] wliEel CISG Al41z00] 9] 3 Ae] A g o = A&
g S S Aol ey WS A30zke wEY vjecle] FH R BF
of 3t AFHE o= Aolnz R HiAlE 48 5 glrka FAI8H3
th S5l ek i o]l w1 TP A% ool Etetal Alokd
APRFES] FHofell whet A o[ o) F-E WAl E 83T Aloke] 7] F
Q1 HAE 2Agsty] ojE e Aotk mebA A oldoleke FaF ool tist
o] o]= wlAlstaA}t AWl Foj= fEe Aoz HFER dovg mrele Az

Agtel g Faelolof Bria WA HYT,

T 2%S T dgEgE fo kA AR H H A AP |
Holl o) 223t go]7F AWslA] ol Zog dAuty| 1 Fgo] g¥o] §
A Qo) 3 Al123213)0] o5 Agex1e whel AlFEAAL7) fRA S

o
ol
o
N,
FN
A

11) Germany 21 March 2007 Appellate Court, Case No. 9 U 1218/06.

12) CISG A4z & gope viwhA ko] Ao} wiuA| ofo A Ashe wijieqlaf wia=le] le]
oF ks qFEdTh 58] & @ofelM kel WAARl ol = A9E Algdsta
Actolnt 1 ojud 23 H oW @ o] FERACE WAHA o,

13) CISG A2 vl Alel, gejel] o}k wjulAleke] WAgolt T8, Fofrt 54 1wl oAt
EAE MY olele] WoR & ¢ QRS F8she Yo AlE, Ax o AR
AL fok A9zl met FRAAS & Aok YPaE TR Ye Aol A
SHA opgith GAARS o] 2FE dlAlsAY 1 BAE WA 5 gtk

14) CISG #96x: =7k Wgo] vzl ore] Ad H= Tl MW sk AL A2
zol e} wiuiAek ghelel o wiuAlere] WA 5, Hok, 54 VIEke] oALEA
S A ol9le] W oR dhs RS F &k Allx, A9x T ARHY oud A=
T Aol 2 S7bel GPRE TR A= Aol AEspA ohFths HA 9] A
A& AAEA T 5 Sdrk
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A ASIAAT FRADE T A FALE A2 A AT Aol
ohe Wl @ Al F e FHAl GOl aaseel olstel R Ao BEd
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HA q

2. XAIRjARAS 7|2 & H2[HEe|F BHA

1) wj51¢] U]

CISG Al42z A|13 as o)M= AFAZ Alel] mj=Qle] A2 A xkel] 7] %8k A
32ke] AE] v FUdS EUAY BE 5 ¥ (knew or could not have been
aware of) 7d-9-oll mjx=Q19] o7} WAEE Ak Tk o= Al35x] A33

[e)

o A wjlo] AlkAIA Aldl] EF9 FA%S IAY BE T IS A F(the
buyer knew or could not have been unaware of) " =912 &% gAJof| vt “-"] A&
A A FerheE A FALSIA RS A4l 2o A wigele] B 7t EA)etE Ag-

o

o e AGTIE AAE BSucks 49 WA A8 Wt Wrkm ¥ &
ek Az AL 5ol ANALAA 72T A3xe] Ael wE Feee]
EAGHE AL AT ATORE vjEele] Pel A el ot WA AT A%
oA wigele] A3 Pl i 2 ANFAL 1@ Ao Yol ¥
L BES A5 G Aoln =] AT T AAlE ] wE

w}2¢10] A Lhhe buyer knewy= TH59l0] A32be] Mg iz Feelo]

& olshzrl ANARARE WEAA AH AGAHAS
et BEYL SAL, AGAFAAL ABAE FHE 19) A /)23
YL A AL AZFE AL SN A T E LS B 7

Hdo & v i

15) CISG #1352 A3l wim=ele] WAl Aol §AZ o7t gl 4l 285 A
oz qiAskaL gl ol diste] AltEe] HAA et e Aol vhmcle] HAgt
AL A8 F dve daw dou dAAoR gt AEHE FHoR g
OE‘EMOE AFAAEo] &3] Al tete] HAH oz ot A9 vhelo] g
ok Wk v 7)eS Al Fa Aloke] Wil diste] el sheAdel AT

A= AsRe wjA|E 7] wjEo]thP. Schlechtriem and P. Butler, UN Law on International
Sale - The UN Convention on the International Sale of Goods, Springer, 2009, para. 144; Stefan
Kroll, op. cit,, p. 528).
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]_%3}04 A327F 2HdS A7 Aol delH o oA Thee A= sdE
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o] offi= Zpzbo] Abstel whe} ddatojol & otk et v
Z}?‘ﬂ"ﬂ dsto] 58 559 Ay 2 54 ol ko] =l AHA
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16) Stefan Kroll, op. cit, p. 655.

17) Stefan Kréll, 7bid Ruth M. Janal, “The Seller’s Responsibility for Third Party Intellectual
Property Rights under the Vienna Sales Convention”, FS Kritzer, 2008, p. 209.

18) John O Honnold, op. cit, p. 339.

19) Stefan Kroll, op. cit, p. 656.

20) Ibid, p. 658.

21) Christian Rauda and Guillaume Etier, “Warranty for Intellectual Property Rights in the International
Sale of Goods”, Vindobana Journal of International Commercial Law and Arbitration, 2000, p. 55.

22) Joseph J. Schwerha, “Warranties against Infringement in The Sale of Goods: A Comparison of
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of Goods”, Michigan Journal of International Law; 1995, p. 670.
23) 23 November 2004, France District Court Versailles.
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24) Christian Rauda and Guillaume Etier, op. cit, p. 57.
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27) Ibid

28) 22 August 1993, Israel Supreme Court.
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2 AAANEE 7122 3 HHO) Y (Warranty against Infringement) S 7179 3} 3L

o] A2 HESl WAo] ALY AIFRR ohlet A3FE g A

o
) }3 o ¥ 1o

32) CISG A4z & §oF2 wju
g‘r«l‘j”}" 9k %31 £ e
Aleolnt 1 Oﬁﬂ g 23 e oju g wo %E*é

33) Ingeborg Schwenzer, op. czt., p. 672.

34) UCC § 2-312 : (1) Subject to subsection (3), there is a contract for sale a warranty by the
seller that (a) the title conveyed shall be good and its transfer rightful and (b) the goods shall
be delivered free from any security interest or other lien or encumbrance of which the buyer at
the time of contracting has no knowledge. (2) A warranty under this section may be disclaimed
or modified only by specific language or by circumstances that give the buyer reason to know
that the seller does not claim title, that the seller is purporting to sell only the right or title as
the seller or a third person may have or that the seller is selling subject to any claims of
infringement or the like. (3) Unless otherwise agreed, a seller that is a merchant regularly
dealing in goods of the kind warrants that the goods shall be delivered free of the rightful
claim of amy third person by way of infringement or the like but a buyer that furnishes
specifications to the seller must hold the seller harmless against any such claim that arises out
of compliance with the specifications.
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BT AR td WAL PSR JEYrhe B itgel Fol WAl
A5k Aol =AY Aotk et gAH O AT WAL AR oly]

o Al3ge] uel o] B A gehs ow Brko B A3 89S /e
T ERARAT WAS ARALA B AN A3 AL A9 3

S o

5 e A AFsta AsAE Aot =90 131‘% A Aol thek
HE afr 3 ABATE vielE AR AEE AV, e MEds
AR 25 A7 B XJ]23 2% AR w}ﬁ} HH Qo] Hre R}
A 7] fate] 2]k o7t ek dof(specific language) 2 A oF el Aol
Hojof & et & ARellA wjI=qle] o2 HAs] 9 lof7t Xé%*
a7t W EakA L%% A A eoAct. cujm=ele] Ag Akl Wi At vk 2t
AEAe] AA 2fARTE HEE ARt vjlel opdst Atk = AlefAl
M) e wiEle] oS WA vk g3t Jlofehal daet 4= gl
= Aotk Y2 Croly v. Pollard AFA39& Q183 A g &3l o) = 7523
glol et Augomm aeja ddE ARMES wgle] Vg ms B

29 o] §la BEd Odoifé L]’E]r‘/}L AYe AH8 PEPBW H=gle]

35) Joseph J. Schwerha, op. cit, p. 471.

36) James J. White and Robert S. Summer, Uniform Commercial Code, West Publishing Co, 2010,
p. 503; Joseph J. Schwerha, 7bid.

37) Joseph J. Schwerha, 7bid.

38) 34 Mich. App. 305, 191 N.W. 2d 142.

39) 71. Mich. 612, 39 N.W. 853.
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2. 7fle| Abgol of3t Djz0l pix

UCC A2-3122 A2 el A mi=Qle] gH ojf-= Aol ofsir e dAEd < 3l

E} MAS Corp. v. ThompsonAF7140)ol 4] MAS+= Holiday Inns®}2] 3 2 x}o] = A Fo
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2] 9Jste] 284 ol el E77F AFYE A o] AAE F, MASE
Thompson©o] Al #2-312% A3 ] w2s GHOFE o|ddtofol ot
Holiday Inns®] A ¥AS Halste] §RF5 $utaiti= o= Thompsons 4
= &S A718HATE Thompson AlFA & 2HdsHHA 919 775 AU e A
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H S o] del AREE FhS 7% E sty Holiday Inns®] xS
2r7] fate] A8 Aolthghe T o o YA #Rale] o5 vER
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TR o= E7-3}3L Holiday Inns®] E3%E5°] MASS] REloA] 74 © 2 Holiday
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g o= Qlsf 1hks wA st oF st Tha-S A Al 9lo] Holiday Inns®] 73

ek Aol gk A ls Thompsono| e o7} I35 Awatqih ®
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S FAANAT o]2]g MASS] &)5-2 A 35 Thompsonol Al TR o)F-5 H-2
AF s B E B 4 §la AT el gk Fde] MASAA S
FAbAbEo] gHolgh 1o wdstrlo] Fitsittal M2 Atk =
7380l A ThompsonS AF4lo] #| 23k 7+3ko] Holiday Inns®] 89S 383k
FA] 2k e MAS7F olm] 22]dk ks o st AL AR 21 33]
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40) 302 SE. 2d 271 (N.C. App. 1983).
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IV. CISGS} UCCellA A e F WA vl
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CISG A41zx9} Ad2z0l| A WA A o= A kI A5 ol upe} vjEql
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ool upet SH“QOiOlE & Ao EA wEle] M-S wiAsAY W8t
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ol Bk FAR ot Fole] A AT 5 el 3ok

UCC A|2-3122 A2l A= CISGoH= 2] efol ofgt UHLL-OJ TRl T W
Aol tiste] WA A o= qpAgstaL k. tRt A1Ee] S V22 3 "HRoT
(warranty of title)ol| 7+ 2] &5 =%] olUw A33+e] AXAYNAE 727 3 FH e
-(warranty against infringement)7}4] #}-&% =]l thsto] g &shA] xRt A4
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A= ek Adol(specific language) 5 &3 5 Ae] A& whe} mjEle] A
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E oz ANFonA MEde) WAL H 83 Yol A4S NES 44
shobal & 4= Utk CISGo A= ol 8§ 7]5=S AlAIsHA Zdete de4hE F3
A AP Qe Fad oA o8] Ag MAE B = A

41) =33 A} (Stolen automobile case), Germany 21 March 2007 Appellate Court, Case No. 9
U 1218/06.
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42) Christian Rauda and Guillaume Etier, op. cit, p. 57.

43) Enderlein and Maskow, op. cit,, p. 170; Ingeborg Schwenzer, op. cit, p. 671.

44) A2-312% A3FeIA =1L D3 FFO EFE(goods of the kind)S 47|24 O = (regularly)
A= “dCl(a merchant)Q] 73-%-¢} ] 6}0}0‘1 GRS Rl ACE At AT
mlgele] ASol oldd AR AFaA etk A% @el £Re BEL ArHew
A E0M 2ElT Bl tﬂfz} Aot Aol gl viFdlolet SAehE T
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A EafiEnt opue} A 52 o 2]l Eefjo] tiste] = BAsto]of sl A
OB ka9 CISGSE MH7FA 2wl S wjrQle] X Ajel] whE Az} A3k
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N AX7E gl Aol

3. Ofj=Qle| F2fe} QIX|
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-4‘3] 0}: AOR UH—FOJO] A3ALe] A7l e S o] HeE 25

= Tl =ovoR shAInt HAHYd Ha =

5}46) CISG Xﬂ 2% aS o A= AlFAIA Aol uljElo] A A A 7] 28 A
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45) Park-Ohio Industries v Tucker Induction Sys. No. 82-2828, 1987 U.S. Dist. LEXIS 15642(E.D.
Mich. Oct. 21, 1987); UCC Official Comment, § 2-312, para 4.
46) Ingeborg Schwenzer, ibid; Stefan Krdll, op. cit, p. 642.
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“Seller and Buyer hereby agree that the seller does not have the obligation to deliver
goods which are free from any right or claim of a third party, now or in the future.”

=4, CISG #4223 baol A= via=]lo] Algdt 7|<2 A, YA, &4 &=
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v sl W oI A1) T Sl Htels 1
te}, whebs] mfselo] 2450 WAl 5o Aledhs A mierdl A2 A3
Ae] EAjo] ol thste] AAIS] Ao =M A3Ake] HEH S A
BEE stofof gtk 53] CSGOlA = w491 e] A A7F Fie]
| AeA g2 5y wAld o glvk 22 wiQle] A A7F S323)
Aksh= Zlo] ojg e = JoER vle] oWk A= I8 ]le) BAsh=
& & vierdlo] A sharat i olH Rk S Aokl A S
Aoltt. AT+ tat 2t
“Where the buyer furnishes any instruction or specification to the seller, the seller
should not be liable under his duty only if complying with the buyer’s instruction or
specification actually causes the third party’ intellectual property rights or claims.”
CISGe} UCCellA] wi el wa=Qle] A Ajel] whe A} A3xte] dAe)E Haf e
As A b viRlol Al EAskefof k. CISGelA A3#ke] A e
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T FroFol S A AAT} flenm Ao mE= Ao
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o] FRAE HES WA feled Aokt BE) ALg T Aulrh e
Sl A AR ] EASHEA ZABES Bhe RS Yot £ 2 Aol
th o et 2k

“The buyer has to investigate the existence of the intellectual property rights in the
relevant registers or other relevant publications of the state which the goods will be
resold or used. If the intellectual property rights are registered in that state and the buyer
does not give the seller the notice at the time of the conclusion of the contract, the seller

will not indemnity the buyer for the third party claims.”?)

47) Thomas M. Beline, “Legal defect protected by Article 42 of the CISG: A Wolf in sheep’s
clothing”, Journal of Technology Law and Policy; 2007, p. 217.
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ABSTRACT

A Study on the Exclusion of the Seller’s Liability
for Defects in Title

Joo—Hee MIN

This study describes the exclusion of the seller’s liability for defects in title
under CISG and UCC. Through comparing two provisions, this article provides
contracting parties with guidance regarding choosing governing laws and
practical advice.

CISG and UCC states not only the seller’s liability for defects in title but also
the exclusion respectively. Under two provisions, contracting parties who wish
to avoid this liability may agree that the liability will not apply. Under UCC
§2-213(2), the seller’s warranty can be disclaimed by specific language in the
contract or by the circumstances surrounding the transaction. Although there
is no express exclusion provision under CISG Article 41 and 42, Article 6 allows
contracting parties to agree that they may exclude the application of the seller’s
liability.

Both Article 42 under CISG and §2-213(3) under UCC provide where the
buyer furnishes specification to the seller. Under UCC §2-213(3), it is the
buyer’s warranty to hold the seller harmless from any claims which arise from
the seller complying with specification furnished by the buyer. But, under CISG
Article 42, the seller’s duty is excluded if the third party right or claim result
from the fact that the seller has complied with specifications provided by the
buyer. Therefore Article 42 does not charge the buyer with the duty, but rather
limits the circumstances under which he could cause claims under Article 42.

Interestingly, CISG has provisions which are absent from UCC. First, under
Article 41, the seller escapes the liability if the buyer agree to take the goods
subject to the third party right or claim. Second, under Article 42(2)(a), the
seller is not liable if the buyer knew or could not have been unaware of the third
party right or claim at the time of the conclusion of the contract.

Keywords : Exclusion of the Seller’s Liability, Warranty of Title, Warranty
against Infringement, CISG, UCC
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