IMPORTATION OF MEXICAN PRODUCE INTO THE UNITED STATES:
PROCEDURES, DOCUMENTATION, AND DISPUTE RESOLUTION

John F. Munger*
I. INTRODUCTION

The purchase of Mexican fruits and vegetables (Produce) for import
across the U.S. border and sale in the United States is a large and important
industry on both sides of the border. Imported Mexican fruits now account for
37% of all of the fruit import value and 69% of all vegetable import value
imported into the United States, and that percentage is growing each year.'
However, Produce import transactions are not only complex, but they must move
with abnormal speed in order to avoid spoilage and devaluation of the Produce
itself before reaching market. Further, these transactions also involve many
“players,” most of whom play several different roles in the process. Combine
these problems with differences in laws, language, and culture of the many parties
involved, American and Mexican, and the process can be difficult to understand
and manage.

Despite these many problems, the industry has had remarkable success in
adopting very effective mechanisms to make these transactions work efficiently
and fairly. As a result, the U.S. consumer is able to enjoy a variety of fine fruits
and vegetables grown in Mexico® and transported quickly to market in prime
condition, and the industry continues to grow and prosper more each year.

The purpose of this article is to identify exactly how such cross-border
sales of perishable goods have been made to work by those involved, from the
Grower/Seller to the ultimate Dealer and Retailer. In particular, this article will
focus on the steps, methods, and procedures used by the parties to carry out such
transactions, and which ultimately allow these transactions to work as effectively
and efficiently as they do.

*  Managing Member of Munger Chadwick, P.L.C., with offices in Phoenix,
Tucson, and Tubac. Mr. Munger holds a B.A. degree from Stanford University (Political
Science/International Relations) 1969; J.D. and L.L.M. (International Trade Law) degrees
from the James E. Rogers College of Law, University of Arizona 1973 and 2008,
respectively. He has practiced in the area of international law for almost 40 years,
representing clients on five continents.
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See Presentation of Linda Calvin, U.S. Dep’t of Agric. Econ. Research Service.,
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II. THE UNIQUE NATURE OF THE IMPORTATION OF MEXICAN
PRODUCE INTO THE UNITED STATES

Fresh vegetables and fruits are by their nature highly perishable. First,
Produce deteriorates merely with time. Thus, every day of delay in getting the
Produce to the ultimate Dealer for sale to the consumer means that more of the
goods become overripe or outright spoiled, and in either case devalued.® Further,
regardless of the time delays inherent in delivering such perishable goods to
market, there are also risks of deterioration and devaluation created by the mere
handling of such Produce. For example, spoilage occurs from handling.* Fruits
and vegetables must be picked, packed, loaded for trucking, shipped, inspected,
unloaded, warehoused, reloaded, trucked, and unloaded. Moreover, most Produce
is sent to its final buyer only after being mixed with other types of Produce since
most buyers do not want a truckload of only one kind of Produce for sale.” This,
in turn, requires additional handling and time lost. Every time they are “handled,”
even for such necessary reasons, a certain amount of the goods become spoiled,
and therefore devalued.® To avoid such spoilage, Produce must be processed
through the system both quickly and efficiently, with minimum handling. Thus,
while many products are briefly unloaded, stored in a warehouse at the border,
and in any case reloaded for final shipping, they cannot stay long in the warehouse
and must be moved out very quickly. Refrigerated trucks and warehouses can
reduce the loss, but cannot eliminate it.

These problems are compounded by the fact that no Grower can predict
exactly when his crop will be ready to pick. Climate and unforeseen
circumstances make any long-term prediction almost impossible.®  Similarly,
when the Produce is ready to be picked, it must be picked promptly, and then
immediately packed and trucked to market.” This is true even if the Grower does
not have a Dealer/Buyer when the Produce leaves his farm. These facts make it
incumbent on the Grower, as well as the Dealer who wants to buy the freshest
Produce available, to make their purchase and sale transactions at the last minute,
and often even after the Produce has already been loaded and is being trucked to
the border for sale.

3 Telephone Interview with Fred Webber, Vice-President, Fruit & Vegetable

Dispute Resolution Corp. (Oct. 23, 2007) [hereinafter Webber]; Interview with Dan
Coogan, Attorney-at-Law, Coogan & Martin P.C., in Nogales, Ariz. (Nov. 20, 2007)
[hereinafter Coogan]. Mr. Coogan practices almost exclusively in the Produce Industry
arena and is considered one of the most knowledgeable and experienced attorneys in this
field. He is also one of the founders of the Fruit and Vegetable Dispute Resolution
Corporation [DRC].

Webber, supra note 3; Coogan, supra note 3.

Coogan, supra note 3.

Id ; Webber, supra note 3.

Webber, supra note 3; Coogan, supra note 3.

Webber, supra note 3; Coogan, supra note 3.

Webber, supra note 3; Coogan, supra note 3.
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For all these reasons, there is often little time to draft and sign formal
contracts. All interested parties must “move” the goods without delay when they
are ready. There is usually no time for lengthy negotiations or drafting of
contracts.'® To compensate for these problems, the industry has generated, and in
some cases, formalized, certain customs of operation that facilitate the efficient
and effective movement of these highly perishable goods from Mexican farms to
the U.S. market.

III. UNDERSTANDING THE IMPORTING TRANSACTION

To understand the customs, rules, and regulations that govern the
industry, one must understand the process of importing Mexican Produce into the
United States. First, however, one must understand who the parties involved
are—the “Players”—and what they do. Then, one can analyze how the various
types of transactions function as a practical matter.

A. The Main “Players”

The industry has adopted customs that have defined the roles, duties, and
responsibilities of the “Players.” These customs have evolved into formal
definitions that have been adopted by the industry in the Fruit and Vegetable
Dispute Resolution Corporation Trading Standards (DRC Trading Standards)"’
and in the Perishable Agricultural Commodities Act (PACA).'? Some of the more
important Players will be described below.

The Grower: The Grower is the Mexican farmer who grows the
Produce.”® Often, the Mexican Grower owns a family farm, large or small. The
land has probably been in the family for more than one generation, and the
Grower often intends to pass the operation on to his children. It is a family
enterprise. As such, the Grower must have, or more likely will need to obtain,
financing to plant and grow his crops each year, and at the same time bear all risks
inherent in farming—temperature changes, rain, wind, pests, over-supply of a

10

Webber, supra note 3; Coogan, supra note 3.
1

Fruit and Vegetable Dispute Resolution Corporation Trading Standards, DRC
(Dec. 3, 2009) [hereinafter DRC TRADING STANDARDS], http://members.fvdrc.com/
adx/aspx/adxGetMedia.aspx?DocID=10,1,Documents&MedialD=9848 & Filename=Tradin
g_Standards_December_2009_english.pdf.

12 Perishable Agricultural Commodities Act, 7 U.S.C. §§ 499a—t (1930) (amended
1995).

13 DRC TRADING STANDARDS, supra note 11, § 19, 1 12; see Regulations (Other
than Rules of Practice) Under the Perishable Agricultural Commodities Act, 7 C.F.R. §
46.2(p) (2010).
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" The Grower is also a Dealer, as described

crop, fluctuating prices, and others.
later.!

The Shipper: The Shipper is the party at any particular shipping point
that either owns or purchases the Produce for distribution or resale.'® There may
be more than one shipping point in getting any load of Produce to market. For
example, the first shipping point may be from the Grower’s loading dock, and a
second shipping point may be the loading dock of a warehouse in the United
States where the Produce has been briefly warehoused prior to delivery to its
ultimate destination. It is generally the Shipper who bears the risks and financial
responsibility for moving the Produce from a particular shipping point to the next
destination. The Shipper may be the Grower,'” Grower’s Agent'® (including a
“Commission Merchant”),l9 Carrier, Dealer,”® or combinations of these. In
particular, the role of a Shipper must be distinguished from that of a Carrier,
defined below, although Shipper and Carrier may be the same parties.

The Carrier: The Carrier is the owner of the vehicle or other means of
transportation that transports the Produce, as ordered by the Shipper. The Carrier
is liable to the Shipper for damage to or loss of cargo while in transport on his
vehicle.

The U.S. Inspector: The U.S. government Inspector inspects the Produce
for compliance with U.S. quality standards before they come across the U.S.
border (which inspection may be referred to as the “U.S. Inspection” in this
article). The duties of this Inspector must be distinguished from the
“Conformance Inspection,” which is performed by any receiver of Produce under
a contract or purchase order (PO).

The Conformance Inspector: The Conformance Inspector is the person
who conducts the Conformance Inspection upon receipt of Produce pursuant to a
contract or PO to assure that the Produce received conforms to the requirements of
the contract or PO.

The Broker: The Broker is the person who represents the Grower and/or
another Dealer in negotiating and arranging the sale and purchase of certain
Produce.?' Usually, each Grower has a Broker, who is also the Grower’s Agent.22
The Broker is usually paid a commission by his client,? although if he also acts as
the Agent he may have contracted for other forms of compensation, as will be
discussed below. “The [B]roker is expected to issue written or electronic

Webber, supra note 3.
See infra notes 25—26 and accompanying text.
¢ DRC TRADING STANDARDS, supra note 11, § 19,4 23; see 7 C.F.R. § 46.2(0).
See supra notes 13, 16 and accompanying text.
See infra notes 32—-33 and accompanying text.
See infra notes 34—-36 and accompanying text.
See infra notes 30-3 1 and accompanying text.
7 C.F.R. § 46.2(n); DRC TRADING STANDARDS, supra note 11, § 19, 4. See also
DRC TRADING STANDARDS, supra note 11, Glossary of Terms, and 7 U.S.C. § 499 a(b)(7),
for further definitions of “Broker” and “Dealer’s Broker.”
Coogan, supra note 3.
B

21
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confirmations showing all the contract terms to which the selling Dealer and the
buying Dealer have agreed to, as well as the identity of both.”**

The Warehouseman: As used herein, the Warehouseman is the person
who operates a warehouse at the border, usually on the American side, where
Produce is briefly stored in bailment pending sale and/or shipment.® The
Warehouseman may also be a Dealer, the Broker, and/or an Agent for Grower or
another Dealer. The Warehouseman may warehouse Produce “in bond” or not “in
bond.” A bonded warehouse is a warehouse containing stored goods on which
applicable duties have not been paid. Except in rare circumstances, Mexico does
not impose export duties on goods going to the United States under NAFTA, so
any duties payable will accrue to the United States. In the United States, a bonded
warehouse obtains a bond in favor of the government guaranteeing payment of
liquidated damages in the event goods are improperly removed from the
warehouse or the warehouseman fails to comply with procedures mandated by
U.S. Customs and Border Protection.?® While the goods, such as Produce, are in a
bonded warehouse, they can be packaged or repackaged. The Warehouseman has
liability to the owner of any Produce damaged or lost in the warehouse,?’ although
the amount of liability may be limited by the terms of the warehouse receipt.?®
Today, both ordinary and bonded warehouses are often refrigerated to better
preserve the Produce. To document his receipt of the Produce, a Warehouseman
issues either a negotiable or a non-negotiable “warehouse receipt” to the party
depositing the Produce in the warehouse.”” The Uniform Commercial Code
provides that a warehouse receipt or other document of title is negotiable if it
states that the bailed goods are to be delivered to “bearer” or “to order,” rather
than a named person or entity, or where it states that the goods are to be delivered
to a “named person or assigns” where such statements are “recognized in overseas
trade.”® Any other form of warehouse receipt is therefore “non-negotiable.”

2 DRC TRADING STANDARDS, supra note 11, Glossary of Terms (“Broker™); see

also 7 C.F.R. § 46.28.

B See U.C.C. § 7-102(a)(13) (2013) (defining “warehouse” as “a person engaged in
the business of storing goods for hire™).

See generally Customs Bonds, 19 C.F.R. § 113.63 (2009).

7 See U.C.C. § 7-204(a).

B 1d §7-204(b).

¥ See id § 7-201(a), which states, “A warehouse receipt may be issued by any
warehouse.” The form of a warehouse receipt can vary and is provided for in § 7-202.

» ycc § 7-104(a). Note that the 2013 revision of § 7-104(a) no longer defers to
“overseas trade” to determine negotiability of a document in which goods are to be
delivered to a “named person or assigns.” Under the 2013 revision, “a document of title is
negotiable if by its terms the goods are to be delivered to bearer or to the order of a named
person”, and all other documents are non-negotiable. See, e.g., 2013 Mass. ALS 30, 45.
As of October 2013, only the District of Columbia, Massachusetts, and New Jersey have
codified this revision.
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The Dealer: The Dealer is the person who actually purchases or sells the
Produce,3 ' whether a Grower, Warehouseman, a wholesale Produce distributor
inside the United States, or a Retailer.>> As indicated above, virtually every
Dealer must be concerned about the speed and efficiency with which he can both
order and receive Produce that conforms to his required standards.

The Grower’s Agent: The Grower’s Agent operates at a shipping point
and sells or distributes on behalf of Growers,> thereby also acting as his Broker.
In addition, the Grower’s Agent often acts as the financier or banker of the
Grower’s operation.**

The Commission Merchant: The Commission Merchant is the person or
firm located at the destination marketplace that sells Produce on a load-by-load
basis.”> He may act for one seller or on “joint account” for several. He does not
take title to the Produce, but sells on consignment.36 He may be the Grower’s
Agent. A Commission Agent is similar to a Broker except that the former has
more discretion to act without his principal’s knowledge in selling to Buyers or
consigning to consignees unknown to the principal.®’

The Retailer: This is any person who engages in selling Produce at
retail*® The Retailer is also a Dealer.

3! DRC TRADING STANDARDS, supra note 11, Glossary of Terms (“Dealer”); see

also 7U.S.C. § 499a(b)(6); 7 C.F.R. § 46.2(m).

See infra note 38 and accompanying text.

7 C.F.R. § 46.2(q); DRC TRADING STANDARDS, supranote 11, § 19,9 13.
Coogan, supra note 3; see infra notes 39—77 and accompanying text (explaining
the relationship between the Grower and Grower’s Agent). See infra app. A-l, for sample
forms of agreement between a Grower and the Grower’s Agent.

3 7 US.C. § 499a(b)(5); DRC TRADING STANDARDS, supra note 11, Glossary of
Terms (“Commission Merchant™).

3% DRC TRADING STANDARDS, supra note 11, Glossary of Terms (“Commission
Merchant™).

% See7CFR.§ 46.27(a) (“[Seller gives commission merchant] blanket authority
to dispose of the produce for the seller’s account either by negotiation of sales to buyers not
known to the seller or by placing the produce for sale on consignment with receivers in the
terminal markets.”). But this distinction is not as clear in the DRC provisions. Compare
DRC TRADING STANDARDS, supra note 11, § 19, § 4 (defining “Broker” as “any person
engaged in the business of negotiating sales and purchases of produce for or on behalf of
the vendor or the purchaser, respectively”), with DRC TRADING STANDARDS, supra note 11,
§ 19, 9 5 (defining “Commission Merchant™ as “any person engaged in the business of
receiving any perishable agricultural commodity for sale, on commission, or for or on
behalf of another™).

8 DRC TRADING STANDARDS, supranote 11, § 19, 9 22; see 7 U.S.C. § 499a(b)(11).

33
34
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B. The Typical Import Transaction

1. Agent Brokerage/Financing

The typical Produce import transaction involves two or more stages. The
first stage is the arrangement between the Grower in Mexico and his Agent on the
border. The subsequent stages involve the sales of the Produce by the Agent, on
behalf of the Grower, to Dealers and the passage of the Produce to other Dealers
and ultimately the Retailer. Each of these stages is discussed below.

In the first stage of the transaction, the Grower identifies a Broker/Agent
(collectively “Agent” below) at the border with whom he desires to work, usually
for the entire growing season,’” and sometimes for multiple seasons.”’ The Agent
will usually perform one or both of two major functions for the Grower: the
function of exclusive broker and the separate function of banker. Typical forms of
contract establishing this type of relationship (Agency Agreements) are attached
and are discussed below."’

At minimum, the Agent and the Grower will usually establish a simple
exclusive brokerage arrangement, where the Grower arranges for his own
financing and uses the Agent solely to broker his products.*> While the Agent has
exclusive rights, the Agent also has the right to reject crops that, in his sole
judgment, are not marketable.*> Upon receipt of the products from the Grower,
the Agent becomes responsible for properly warehousing them, obtaining
inspections, ~ undertaking enforcement actions (including PACA Trust
Enforcement Actions),” and taking other actions deemed appropriate by the
Agent to protect or market the goods, although these costs are for the account of
the Grower and will be deducted from any sales proceeds.*” The Agent also has
sole control over marketing, selling, and consigning the Produce.*® Further, while
he is bound to make good faith efforts to obtain the best prices he can, he may sell
to any purchaser he chooses and can establish sales prices and terms for the
Produce in his sole discretion as well.*” Indeed, he typically has the right to set
long-term prices, with the express understanding that, in so doing, the pre-set sales
price at any one point in time may not equal the going market price at the time.*®
In addition, the Agent typically has the authority to enter into promotional
arrangements with customers and even to pay promotional allowances, incentives,

39
40
41
42
43

See, e.g., infra apps. A-1, -2.

See, e.g., infra app. A-3.

See, e.g., infra app. A-1.

See, e.g., infra app. A-1.

See, e.g., infra app. A-1, 9 2.

See infra notes 331-32 and accompanying text.
See, e.g., infra app. A-1.

See, e.g., infra app. A-1.

See, e.g., infra app. A-1.

See, e.g., infra app. A-2.

45
46
47
48
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or rebates, all on the account of the Grower.* For these services, the Agent
receives a brokerage fee.’® He recoups this fee from sales proceeds, deducts any
costs accrued on the Grower’s account, and then pays the balance to the Grower.”'

Second, many Agency Agreements recognize that the typical Grower
needs financing to buy his seed and to sow, fertilize, and harvest his crop.
Further, the Grower must buy and maintain equipment, hire employees, and have
funds for sustaining his entire operation in anticipation of the sale of his
Produce.’” In many cases, the Grower has already used his own Mexican banking
relationships and is already carrying substantial debt, so that he either desires not
to use, or cannot use, these Mexican financing sources for his crop ﬁnancing.”
Moreover, since U.S. interest rates are usually lower than those in Mexico, it is to
his advantage to use this cheaper financing®® Therefore, in many Agency
transactions, the Agent not only acts as the Grower’s Agent, but also acts as
Grower’s banker and supplies operating funds in the form of one or more loans.
Because the loans are for crop production for an entire growing season, the
Agency Agreement usually is an exclusive agreement for the entire season®® or
even multiple seasons.*®

The actual terms and conditions of an Agency transaction and the
Agency Agreement can vary.”’ Generally, however, the Grower and the Agent
establish the amount and terms of the loan. The loan may also provide for future
advances in addition to the initial loan amount. The parties also usually agree that
the debt will be secured by giving the Agent a U.S. security interest under the
applicable State’s Uniform Commercial Code® against several forms of collateral.
It appears typical that collateral will include not only the crops being directly
financed by the Agent, but also crops grown by the Grower elsewhere and even
“all crops purchased, delivered, or consigned to Grower.”® The collateral also
will probably include all proceeds and accounts receivable arising from any of the
above crops, all rights under insurance contracts, certificates of deposits, deposit
accounts, letters of credit, all securities and investment property relating to or

49
50
51
52
53

See, e.g., infra app. A-1.

See, e.g., infra app. A-1.

See, e.g., infra app. A-1.

Webber, supra note 3; Coogan, supra note 3.
Coogan, supra note 3.

4 Id

5 See, e.g., infra app. A-2.

6 See, e.g., infra app. A-3.

ST See, e.g., infra app. A-3. Parties to such an agreement will, of course, consider
the particular circumstances (e.g., crop, season, market prices, stability, and
creditworthiness of the grower) and tailor the agreement accordingly (e.g., duties of the
parties, payment terms, rights and remedies, and limitations on Agent’s powers). In the
Appendix A-3 agreement, for example, the Agent (“Distributor”) himself finances the
Grower.

% See, for example, ARIZ. REV. STAT. ANN. §§ 47-9101 to 709, for the State of
Arizona’s adoption of the U.C.C.

% See, e.g., infra apps. A-2, -3.
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arising from the sale or transfer of the crops, and chattel paper, general
intangibles, customer lists, goodwill, licenses, permits, and agreements pursuant to
which Grower has the right to possession or use of the property of others.*
Agents also often attempt to include in their security interests liens against other
assets of the Grower located in Mexico.®’ These might include liens against the
Grower’s equipment, machinery, furniture, and fixtures, the Grower’s books and
records, and his inventory.® This loan arrangement is documented in at least five
documents:

1) The Agency Agreement;”

2) A Promissory Note;

3) A Security Agreement written in conformity with the U.S. Uniform
Commercial Code;64

4) A UCC-I1 Financing Statement;*

5) A Mexican mortgage or “hipoteca” against the Grower’s real estate
in Mexico;’ and usually

6) A Mexican “security interest,” called a “prendaria,” against the
equipment and other personal property of the Grower.®’

These Mexican liens will be “perfected” in Mexico, as required under Mexican
law, by a Mexican lawyer who is brought into the transaction by the Agent’s U.S.
attorney.®

The U.S. personal property liens are perfected in an unusual manner,
however. First, the UCC-1 is recorded in the U.S. state where the Produce will
enter the United States to perfect the lien. Of course, this will perfect the lien only
in that U.S. state. Nevertheless, presuming that the Agent and his lawyer have
been cautious to be certain that no prior liens exist against the collateralized crop
in that state’s registry, then when the goods do cross the border into that state the
Agent will have a first lien on them, thereby securing his right to repayment from
sales proceeds. In addition, to filling the UCC-1 in that U.S. state, the Agent and
his attorney will check to see whether other liens have been filed by any third
parties against the collateralized crop in the U.S. Registry in Washington, D.C.*
By checking that registry, he can see whether it shows liens related to crops grown
on the Grower’s land. Moreover, the Registry is checked to see whether the
Grower’s Mexican Tax Identification numbers, which are used in identifying the

60
61
62
63

See, e.g., infra apps. A-2, -3.

Coogan, supra note 3.

See, e.g., infra apps. A-2, -3.

See, e.g., infra app. A-3.

% See, e.g., ARIZ. REV. STAT. ANN. §§ 47-9101 to 709; see also infra apps. A-1, -3.
65 Coogan, supra note 3.

Coogan, supra note 3; see, e.g., infra apps. A-1, -3.

Coogan, supra note 3.

& g

® Id

67
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Grower in the Registry, show up there. Either of these factors would indicate
prior liens against the Grower and his crop.”

Finally, the Agent is further secured by the nature and customs of the
industry as a whole. The industry is a small world, and everyone knows what
everyone else is doing.”' Everyone knows what Produce is crossing the border
and who has interests in it.”> Most importantly, everyone knows everyone else,
especially amongst the Brokers and Agents, who are located at the border and
know everything happening there.”” Agents, Brokers, and their Dealers rarely buy
Product from someone they are not comfortable with and do not know.”

As noted above, the Agent operates in this situation not only as the
Grower’s banker, but also as the Grower’s selling Broker.”” Thus, having
financed the Grower’s crops, the agreement between Grower and Agent provides
not only for repayment of the loan, but also that the Agent has the exclusive right
to sell the crop. In this regard, the Agency Agreement usually provides that the
Agent has the sole right to sell the crop on whatever terms and conditions he
determines reasonable.’® As such, the Agent will never hold full title to the goods,
and the Agent, instead of the Grower, will be in charge of finding the Dealer and
documenting the sale. Upon sale, he will deduct what he is owed on the loan, plus
a selling commission, and return the balance to the Grower.”’

2. The Sale

The industry has adopted mechanisms that move goods efficiently, as
well as define and protect the rights and duties of the selling and buying parties,
once the crop is on the way to the Agent, and often before it even reaches him at
the border. Each transaction generally commences with a communication by
telephone, fax, or email between the Grower or his Agent/Broker and the buying
Dealer. In the initial and reply communications, the parties identify the type,
quality, quantity, and price of the Produce to be purchased and sold.”® The Dealer
will need certain products at certain prices and will locate a Grower who has those
products to sell. In addition to identifying the product, and the Dealer and the
Grower who match up with the specifications of that transaction, the parties will
need to establish the credentials and reliability of the other party. Recognizing

0 4
" Webber, supra note 3; Coogan, supra note 3.
™ Webber, supra note 3; Coogan, supra note 3.
3 Webber, supra note 3; Coogan, supra note 3.
™ Webber, supra note 3; Coogan, supra note 3.
™ See infra apps. A-2, at 2; A-3, at 10.

% See infra apps. A-2, at2; A-3, at 10.

7 See, eg., infra apps. A-2,-3.

" Webber, supra note 3.
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that the industry is relatively small, most of the parties know each other either
from prior dealings or at least by reputation.”

To the extent that they do not know each other, the industry has
developed very effective methods to establish credentials quickly, even during the
initial telephone call itself.*" First, the need for quick and reliable analysis of
credit and financial ratings has caused the development of at least two crediting
agencies. These are known as the “Red Book™' and the “Blue Book.”®?* These
services report, inter alia, credit and marketing information. Using either or both
of these services, the parties can quickly establish the credit and reliability ratings
of the other.

Further, the parties can use these services to quickly check to see if an
American party is licensed by the Fruit and Vegetable Program of the Agricultural
Marketing Service (AMS) of the U.S. Department of Agriculture (USDA),
discussed below. This license is issued pursuant to the Perishable Agricultural
Commodities Act® and is called a PACA license. Since all U.S. traders of
commercial quantities of fresh or frozen fruits or vegetables must obtain a PACA
license, and since licensees are strictly regulated by AMS.** the Mexican party
(and his Broker/Agent) will want to be sure that the American Dealer is properly
licensed and regulated.85 Indeed, even though not himself a licensee of PACA,
the Mexican party can seek redress against such a licensee pursuant to PACA’s
dispute resolution provisions.?® These provisions give the Mexican party the
ability to seek compensation from the American party in a quick and efficient
manner, although the Mexican party must first post a bond of double the amount
of compensation sought.®’

In addition, both the American and the Mexican parties will often check
to see if the other is a member of the Fruit and Vegetable Dispute Resolution
Corporation (DRC).® The DRC is a private entity that has been developed by the
industry, with offices in Canada, the United States, and Mexico.¥ The DRC was
founded in 1999 as the result of the recommendation of the Committee on
Agricultural Trade, which is a body organized pursuant to Article 707 of the North

79 Id

80 Id

81 See, e.g., Red Book Credit Services, VANCE PUBL’G CORP., http://www.rbcs.com
(last visited Sept. 3, 2013).

See, e.g., BLUE BOOK SERV., http://www.bluebookservices.com/default.aspx (last

visited Sept. 17, 2013).

8 See7U.S.C. §§ 499a—t.

% Id §499d-e.

8 Webber, supra note 3.

8 See infra notes 299-337 and accompanying text.

8 7U.8.C.§499f 7 C.F.R. § 47.6(b).

8 Webber, supra note 3.

& Origins, Creation, and Evolution of the Fruit & Vegetable Dispute Resolution
Corporation, DRC (Jan. 2012), http://www.fvdrc.com/media/14918/drc_history_project_
final_report.pdf.
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American Free Trade Agreement (NAFTA).”® That body determined that the
produce industry active in NAFTA countries needed a formalized and uniform
dispute resolution mechanism. The DRC is not merely a dispute resolution
mechanism, however. Its members have also adopted detailed and effective rules
and regulations governing most aspects important to the industry. These include
rules and regulations pertaining to Trading Standards,”’  Transportation
Standards,92 Goods Inspection Guidelines,93 Goods Arrival Guidelines,94 and
Mediation and Arbitration Rules.”> Members of the DRC may be those operating
in the commerce of fresh fruits and vegetables within Canada, Mexico, and the
United States.”® Further, because the DRC is a private entity, it is able to set
higher standards for membership than PACA, which is a government entity. Any
person who meets the minimum standards of PACA’s licensing provisions, such
as simply buying or selling commercial quantities of fruits and vegetables, may
apply for a license under PACA.”” Moreover, while PACA licensees may lose
their license for cause for up to two years,”® members of DRC who have lost their

% The provision states:

The Committee shall establish an Advisory Committee on Private
Commercial Disputes regarding Agricultural Goods, comprising
persons with expertise or experience in the resolution of private
commercial dispute in agricultural trade. The Advisory Committee
shall report and provide recommendations to the Committee for the
development of systems in the territory of each Party to achieve the
prompt and effective resolution of such disputes, taking into account
any special circumstance, including the perishability of certain
agricultural goods.

North American Free Trade Agreement, § 707, Dec. 17, 1992, 32 .L.M. 289, 369 (1993).

' See DRC TRADING STANDARDS, supra note 11.

%2 See Fruit and Vegetable Dispute Resolution Corporation Transportation
Standards, DRC (Dec. 4, 2008) [hereinafter DRC TRANSPORTATION STANDARDS],
http://www.fvdrc.com/media/6976/DRC_Trans_ Stds_December_4_2008_Eng.pdf.

See Fruit and Vegetable Dispute Resolution Corporation Goods Inspection
Guidelines, DRC (Dec. 4, 2008) [hereinafter DRC GOODS INSPECTION GUIDELINES],
http://www.fvdrc.com/media/6985/Good_Inspection_Guidelines_December_4_2008 engli
sh.pdf.
% See Fruit and Vegetable Dispute Resolution Corporation Goods Arrival
Guidelines, DRC (May 22, 2009) [hereinafter DRC GOODS ARRIVAL GUIDELINES],
http://www.fvdrc.com/media/6982/Good_ Arrival _Guidelines_May 22 2009_english.pdf.

% See Fruit and Vegetable Dispute Resolution Corporation Mediation and
Arbitration Rules, DRC (May 26, 2011) [hereinafter DRC DiSPUTE RULES],
http://www fvdrc.com/media/6967/DRC_Med_and_Arb_Rules_May 26 2011_english.
pdf.
% See Fruit and Vegetable Dispute Resolution Corporation By-Laws, DRC (June
11, 2012), http://www.fvdrc.com/media/ 6964/By_Laws_English_May%202012.pdf.

7 7US.C. §499c.

% See7U.S.C. §§ 499(b)A, C.
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membership for cause might not be readmitted at all.”” For all of these reasons,
DRC members know that other members meet reasonably high standards and have
subjected themselves to very substantial rules and regulations of the DRC as well
as to its dispute resolution provisions. Thus, they have confidence that trade with
other DRC members across the border will be well regulated by the DRC rules.'®
Thus, while the Mexican party will want to be certain that the American party is
licensed by PACA, both parties (including the Mexican party) to the purchase and
sale of Produce from Mexico will benefit if the other party is a DRC member.'"
Unfortunately, at the present time, it has been estimated that no more than 20% of
the Mexican Growers are currently DRC members, although that percentage
seems to be growing.'®® Therefore, the benefits of the DRC have still not come to
fruition, and the DRC is not yet the positive factor it will ultimately be in the
Mexican Produce arena.

Once the parties have established the financial and industry credentials of
the other and have discussed the price, quantity, and delivery terms of the
transactions, the Dealer will send a PO to the seller. This will usually be sent by
facsimile, or even by email, to keep the transaction moving quickly. Upon
receipt, the Grower or his Broker will send a confirmation to the Dealer. This
may take any form, as long as the acceptance is clear and unconditional.'®

In any case, while the Agent is marketing the Produce, the Grower is
timely picking, packing, and loading the Produce onto trucks for shipment to the
border where it will be delivered to the purchasing Dealer or warehoused briefly,
pending sale. To do this, the Grower will use a Carrier selected by the Grower in
Mexico.

Once the Produce reaches the border, several things happen. Upon
arrival, the Produce are inspected by the U.S. Inspector and are unloaded. At that
time, the Broker/Agent arranges for customs clearance procedures and payment of
any customs duties and fees, and the goods are reloaded on the U.S. side for
continuation of the trip to either the warehouse or directly to the Dealer’s location.
Alternatively, NAFTA now permits Mexican Carriers to retain their loads and
cross into the United States to complete delivery.'® If this method is used, the
goods may not need to be unloaded before continuing to their destination. In any
case, once the goods reach the border and the designated delivery point to the
purchasing Dealer, the goods are unloaded and a Bill of Lading (BOL) is prepared
by the Broker/Agent and given to the purchasing Dealer or that Dealer’s
Carrier.'® However, whether the Carrier is employed by the Grower or another
Dealer, and therefore which of these two is the Shipper,'*® will be determined by

Webber, supra note 3.

% d,

or

Coogan, supra note 3.

% rd.

% rd

Webber, supra note 3.

See supra notes 16-20 and accompanying text.
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the nature of the deal made. For example, if the parties agree to f.o.b. delivery
terms, which is usual,'”” then the purchasing Dealer is responsible for the cost and
risk of shipping together with the cost of freight.'08 Further, if the Dealer is the
Shipper, so that the Grower will no longer be responsible for the goods, then the
Dealer’s agent, as Dealer’s Conformance Inspector, may inspect the goods.
Alternatively, the Dealer may wait to hold the Conformance Inspection until final
delivery of the goods to the final destination designated by the PO.'®

Finally, arrangements for payment of the purchase price would be made
between the Broker/Agent and the purchasing Dealer. Payments across
international borders could be made via a letter of credit,110 but letters of credit
take time to process and, as already noted, time is of the essence with perishable
goods, which must hit the market place within a few days. Typically, because the
PACA regulation and licensure of the American party provides a measure of
trustworthiness,''" the general custom in the industry is that the Grower or his
Broker simply provides seller with an invoice and payment is made.''? This
theoretically could occur at the time the goods are loaded onto the trucks if the
Dealer is the Shipper and “delivery” therefore occurs upon loading. However, the
parties do not involve the Carrier in receiving and safeguarding payment
documents, and therefore normally the Grower simply sends the invoice to the
Seller electronically and, after receipt and inspection, the Dealer pays the same.'"?

Further, if the Dealer was the Shipper, but he did not perform the
Conformance Inspection at the time of initial loading, then the Dealer’s
Conformance Inspector inspects the Produce.''*

3. Subsequent Sales

In addition to the original sale, which often occurs even before, the
Produce is loaded as described above, the Produce may be resold again at any
time after loading and during transportation to the border.'”> For example, the
original purchaser may be a Warehouseman who purchases for resale, or merely a
Dealer who makes a business of buying and selling on the margin for a profit. In
the former case, the Warechouseman will simply resell the Produce, and when
possible, repeat the sale transaction described above.

107 Coogan, supra note 3; see, e.g., infra apps. A-1,at 2; A-2, at 2, 5; A-3, at 10.

108 7 C.F.R. § 46.2(p); DRC TRADING STANDARDS, supra note 11, § 20, § 5.

1% This would appear to be a dangerous method, however, as it will then be difficuit
to prove whether damage or defects in the Produce occurred before or after delivery to the
Carrier. In the event of such damage or defects, it will therefore be more difficult for the
Dealer to establish the Grower’s fault and liability for same.

0 webber, supra note 3.

See supra note 82 and accompanying text.
Webber, supra note 3; Coogan, supra note 3.
Webber, supra note 3; Coogan, supra note 3.
Webber, supra note 3; Coogan, supra note 3.
Webber, supra note 3.

111
112
113
114
115
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Alternatively, the reseller may be a Dealer who makes a business of
reselling for profit. In this event, the Dealer may conduct the transaction “on the
move.”''® This is facilitated by the marvels of modern electronic
communications, which make it possible to communicate with, and direct, the
Carrier according to the nature of the negotiated arrangements. Indeed, some
Carriers act as Dealers. In this case, the Carrier can negotiate the deal directly
from his truck, receive the PO at his office (or even in the truck), and confirm in
the same way. Ultimately, either through the original sale, or through one or more

resales, the Produce reaches the Retailer and ultimately the consumer.

IV.METHODS OF DOCUMENTING THE SALES TRANSACTIONS

As shown above, the original transaction between the Grower and his
Agent is documented in an Agency Agreement that is normally exclusive and is
usually valid for an entire growing season.''’ However, this is not a sales
transaction, but simply an agreement that leaves the Agent in a position to sell.
Unlike the formal written Agency Agreement, import purchases by American
Dealers occur virtually only by PO and confirmation, and without formal written
contract.''® This occurs because the Grower and his Agent do not know until the
last moment exactly when the Produce will be ready to be picked and packed, and
therefore, they will not know until the last moment when they can safely enter into
an agreement to sell them. Indeed, the Produce may already be loaded and “on
the move” to the border before they are sold. These facts, combined with the
perishable nature of the Produce, require speed and efficiency in transacting the
deal. There just is not enough time to negotiate and draft lengthy contracts for
each sale.

Despite the need for speed in moving Mexican Produce to the U.S.
market, however, the parties cannot, of course, ignore the necessity of somehow
documenting each transaction. As with any other industry, the parties need to
document their rights and duties both to avoid disputes and, if necessary, to
resolve disputes. In the absence of time to negotiate and draft individual contracts
in such transactions, therefore, the industry has developed customs accepted by all
Players119 in the industry, which provide the customary “rules of the game,” and
which operate as the contractual terms and conditions of the deal.'”™ These
customs are so well accepted that they have been formally adopted into the rules
and regulations of DRC and PACA."?' Since all of the American Players must be

e g
"7 See supra notes 39~77 and accompanying text; see, e.g., infra apps. A-1, -2, -3.
18 wWebber, supra note 3; Coogan, supra note 3.
19 See supra notes 13-38 and accompanying text.
120 Coogan, supra note 3.
2L Compare 7 C.F.R. §§ 46.1 to .43, with DRC TRADING STANDARDS, supra note 11.
See, for example, 7 U.S.C. § 499b, which describes “Unfair Conduct” in terms almost
identical to the definition in DRC TRADING STANDARDS, supra note 11, § 2.
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licensed by PACA,'” and a small, but growing, number of Mexicans are members
of DRC,'? in order for them to be “accepted” as “credentialed” in the industry as
being worthy to deal with,'?* these rules and regulations are effectively binding
and enforceable on all Players. Indeed, PACA applies to all U.S. licensees by
law,'? and the DRC Trading Rules specifically state: “[T]hese Trading Standards
shall apply to all transactions entered into by a member or associate member of
the Fruit and Vegetable Dispute Resolution Corporation, whether or not the
transaction is with another member . . . or a non-member.”'*® As will be shown,
these rules and regulations effectively provide for all of the terms and conditions
of Produce sales agreements for Produce to be imported from Mexico into the
United States, as well as for methods of resolving disputes efficiently.

A. The Rules For Trading

As already noted, the speed with which Mexican-U.S. Produce
transactions occur makes it difficult, if not impossible, to document all the terms
and conditions necessary in a contract for sale of goods, other than the quantity,
purchase price, and method of delivery as provided in a basic PO. The general
terms and conditions of contractual agreements in the Mexican-U.S. Produce
industry are therefore found in the rules and regulations adopted by the industry
based on time-tested customs. The most basic sets of these rules and regulations
are known as the PACA Regulations (PACA Regs.)127 and the DRC Trading
Standards.'”® The PACA Regs. and DRC Trading Standards supply most of the
terms and conditions that would be found in any sales contract.

1. Duties of the Parties

Both the PACA Regs. and the DRC Trading Standards specify the duties
of all of the major parties to any Produce transaction, although they sometimes
differ in their specificity. For example, while PACA does not spell out specific
duties of a Dealer,'” Section 10 of the DRC Trading Standards does. This

122
123
124

See supra notes 84—87 and accompanying notes.
See supra notes 84—87 and accompanying notes.
See supra notes 84—87 and accompanying notes.

1% 7U.S.C. § 499c.

126 DRC TRADING STANDARDS, supra note 11, § 21 (emphasis added).

127 See generally 7 C.F.R. pt. 46.

18 See generally DRC TRADING STANDARDS, supra note 11.

12 But 7 C.F.R. part 46 does provide for general duties that would apply to all
licensees, including Dealers. See, for example, 7 U.S.C. § 499b, which describes “Unfair
Conduct;” 7 C.F.R. §§ 46.14 (“General”), 46.15 (“Documents to be Preserved”), 46.16
(“Method of Preservation or Storage of Records”), 46.18 (“Record of Produce Received”),
46.19 (“Sales Tickets”), 46.20 (“Lot Numbers”), 46.21 (“Returns, Rejections, or Credit
Memorandum on Sales”), 46.22 (“Accounting for Dumped Produce™), 46.25 (“Auction
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Section makes it the duty of the Dealer to have Produce that is damaged, or in a
deteriorated condition, inspected within eight working hours of receipt of notice of
arrival and give notice of any rejection to the Shipper or the seller’s representative
within three hours after the inspection report is concluded.'”® He must forward a
copy of the inspection certificate to the Shipper within twenty-four hours of
receipt.”’' Then, he must market any portion of the product that is marketable as
soon as practicable.'*? Further, the DRC Trading Rules place duties on the Dealer
to provide for proper loading and care of Produce either on a truck or otherwise
while in Dealer’s possession.'*?

PACA Regs. Section 46.28 and DRC Trading Standards Section 11
provide for the duties of a Broker: “The function of a broker is to facilitate good
faith negotiations between parties . . . . duty of the broker to fully inform the
parties concerning all proposed terms and conditions of the proposed contract.””'**
Also, “[a]fter all parties agree on the terms and contract is effected, the broker
shall prepare in writing and deliver promptly to all parties a properly executed
confirmation or memorandum of sale . . . including any express agreement as to
time when payment is due.”'*® These confirmations must also expressly state
whom the Broker represents, and if it does not so state, then the Broker shall be
assumed to have been engaged by the buyer.*® Section 11 also specifies many
other important details that would normally be expressed in written contracts, such
as the limitation that he not employ other Brokers for the transaction without prior
consent of his principal,"?’ the duty to itemize all monies managed for his
principal,’*® the fact that normally a Broker does not act as a guarantor of
payment,*® his duties where he acts in a dual capacity,'** and his authority and/or
duty to file claims with Carriers.'*!

Sales™), 46.29 (“Duties of Licensees™); and DRC TRADING STANDARDS, supra note 11, §§
3-9, which also provide for most of these items and others as well, including General
Records, Documents to be Preserved, Receiving Records, Sales Tickets/Invoices, Lot
Numbers, Returns, Rejections, or Credit Memorandums on Sales, Accounting for
Discarded Produce.

%" DRC TRADING STANDARDS, supra note 11, § 10,  2(b)(i).

B 14 q2(b)(ii).

B2 14 q2(b)(iii).

133 DRC TRADING STANDARDS, supra note 11, § 10, 9 3—7. These rules provide,
inter alia, for placement in a manner “to take advantage of [the package’s] design strength
to permit adequate bracing . . . and provide for sufficient air circulation.” They also
provide for proper air temperatures, cooling, and placement only with other compatible
produce, which will not harm it.

134" 7 C.F.R. § 46.28(a); DRC TRADING STANDARDS, supra note 11,§ 11, ] 1.

57 C.F.R. § 46.28(a); DRC TRADING STANDARDS, supra note 11,§ 11,9 1.

1367 C.F.R. § 46.28(a); DRC TRADING STANDARDS, supra note 11,§ 11, 1.

77 C.F.R. § 46.28(b); DRC TRADING STANDARDS, supra note 11,§ 11, § 2.

187 C.F.R. § 46.28(b)-(c); DRC TRADING STANDARDS, supra note 11, § 11, ] 2-3.

¥ 7 C.F.R. § 46.28(c); DRC TRADING STANDARDS, supra note 11, § 11, 9 3.

1497 C.F.R. § 46.28(d); DRC TRADING STANDARDS, supra note 11,§ 11, § 4.

"I 7 C.F.R. § 46.28(¢); DRC TRADING STANDARDS, supra note 11, § 11, § 5.

woWw
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The duties of the Commission Merchant are specified in Section 12 of
the DRC Trading Standards. A Commission Merchant, infer alia, may not sell
outside his own market area without the consignor’s prior consent.'*? Further, he
may not “pool” produce for sale without prior consent,'*? nor may he purchase or
sell Produce to any business over which he has either direct or indirect control,
except that he may purchase “remnants” as fair market value.'* There are no
particular duties specified for a Commission Merchant in the PACA Regs.,
although general duties would apply'® as would other provisions pertaining to
Brokers'*® and to all licensees generally.'*’

The PACA Regs., as well as the DRC Trading Standards, recognize that
“[t]he responsibilities of shippers vary with their contracts with growers.”'*® The
Shipper must maintain receiving and disposition records of the Produce.'*
Moreover, he is enjoined to enter into written agreements when a “joint account”
transaction,'™® as well as when he handles “joint account” transactions for
receiving parties.’*’ Obviously, the purpose of these required writings is to avoid
confusion in the transaction.

Finally, both the PACA Regs. and the DRC Trading Rules provide for
the duties of the Grower’s Agent. The rules state that generally, such agreements
should be in writing.'”* Alternatively, the Agent may simply “have available a
written statement describing the terms and conditions under which he will handle
the produce of the grower . . . shall mail or deliver this statement to the
grower.”153 The Grower is assumed to agree to the terms of their relationship if
produce is delivered without any comment on the delivered terms.'* “Unless a
grower’s agent is specifically authorized in his contract with the growers to use
the services of brokers, commission merchants, joint partners, or auctions, he is
not entitled to use these methods.”’>> When a Grower’s Agent acts in a dual
capacity, he must “disclose his status in each transaction to all parties with whom

142 DRC TRADING STANDARDS, supra note 11,§ 12,9 1.

143 Id

'“4Jd 9 3. But this provision states that “remnants” may not exceed 5% of the
original shipment.

See infra notes 159—67.

1% See supra notes 134-41 and accompanying text. See infra notes 242-61,
pertaining to the rules and duties found in the DRC TRANSPORTATION STANDARDS, supra
note 92, DRC GooDS INSPECTION GUIDELINES, supra note 93, and the GOOD ARRIVAL
GUIDELINES, supra note 94.

"7 See infra notes 159-67.

87 C.F.R. § 46.31(a); DRC TRADING STANDARDS, supra note 11, § 13,7 1.

1497 C.F.R. § 46.31(b)—(c); DRC TRADING STANDARDS, supra note 11, § 13, 14 2-3.

1307 C.F.R. § 46.31(b)—(c); DRC TRADING STANDARDS, supra note 11,§13, 4.

317 C.F.R. § 46.31(b)~(c); DRC TRADING STANDARDS, supra note 11,§13,9 5.

2 7 CFR. § 46.31(b)—(c); DRC TRADING STANDARDS, supra note 11, §14,9 1. See,
for example, infra Appendix A, for samples of such an agreement.

153 "7 C.F.R. § 46.32(a); DRC TRADING STANDARDS, supra note 11,§ 14,9 1.

1547 C.F.R. § 46.32(a); DRC TRADING STANDARDS, supra note 11,§ 14,9 1.

155 7 C.F.R. § 46.32(c); DRC TRADING STANDARDS, supra note 11, § 14, 9 3.
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he is dealing.”’*® Not only can he not charge an extra fee when he purchases or
sells Produce as a Shipper or Dealer,"’ but he also cannot negotiate where he, or
the party with whom he is dealing, is subject to the direct or indirect control of
any party to such transaction, other than his principal, without fully disclosing the
circumstances to his principle and obtaining his specific prior approval.'>®

2. General Code of Conduct

In addition to the individual duties specified for the various Players as
shown above, both PACA and the DRC Trading Standards also establish some
general standards of conduct by which all Players must abide. For example, 7
U.S.C. § 499b is entitled “Unfair Conduct,” and Section One of the DRC Trading
Standards is entitled “General Rules of Conduct.” Each defines “unfair conduct,”
which applies to all dealings, apparently regardless of whether such conduct
occurs in conjunction with other licensees in the case of PACA," and explicitly
in dealing with both members and non-members in the case of the DRC.'®® Unfair
conduct includes, amongst other things, “unfair, unreasonable, discriminatory, or
deceptive practice in connection with the weighing, counting or in any way
determining the quantity” of Produce;'®' rejection or failure to deliver goods in
conformity with the agreement;'® to fail to pick up or transport timely;'®® and for
a Commission Merchant to discard, dump, or destroy Produce without reasonable
cause.'® In addition to these specific prohibitions, PACA and the DRC Trading
Standards also prohibit broad categories of activities such as making false and
misleading statements, refusing to accurately account and pay, failing to perform
any specification of the transaction without reasonable cause,'®® as well as
misrepresenting the origin or true grade, quality, quantity, size, weight, and
condition of any Produce.'®® Finally, the DRC Trading Standards, although not
PACA, prohibit issuing payment without sufficient funds to cover them."®’

1% 7 C.F.R. § 46.32(¢); DRC TRADING STANDARDS, supra note 11,§ 14, ] 5.

77 C.F.R. § 46.32(¢); DRC TRADING STANDARDS, supra note 11, § 14, ] 5.

1% 7 C.F.R. § 46.32(e); DRC TRADING STANDARDS, supra note 11, § 14, ] 5.

1% 7US.C.§ 499b.

1% DRC TRADING STANDARDS, supra note 11,§ 1. See also 7 U.S.C. § 499b, which
demonstrates the efforts of the DRC to conform to the prior provisions of PACA where
possible in order to avoid confusion and conflicts.

117 U.S.C. § 499b(1); DRC TRADING STANDARDS, supra note 11, § 1, 9 1.

1627 U.S.C. § 499b(2); DRC TRADING STANDARDS, supra note 11, § 1,9 2.

163 DRC TRADING STANDARDS, supra note 11, § 1,9 3; see 7 U.S.C. § 499b(2).

1847 U.S.C. § 499b(3); DRC TRADING STANDARDS, supra note 11, § 1, § 4.

157 U.S.C. § 499b(4); DRC TRADING STANDARDS, supra note 11,§ 1, 9 5.

1667 U.S.C. § 499b(5); DRC TRADING STANDARDS, supra note 11, § 1, 9 6.

167 DRC TRADING STANDARDS, supra note 11,§ 1,9 7.
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3. Risk-Related Trade Terms

One of the best aspects of both PACA and the DRC Trading Standards is
that they clearly define many terms, which are critical to any Produce transaction
(so that the parties do not have to do so). The PACA Regs., as well as the DRC
Trading Standards, define many such terms, including “Acceptance,”168 “Full
Payment Promptly,”'® and “Reasonable Time.”'’® Further, since neither the
PACA Regs. nor the DRC use Incoterms provided by the International Chamber
of Commerce,'”' PACA Regs. Section 46.43 and DRC Trading Standards Section
19 define the key terms that are used to establish who bears the cost of carriage
and risk of loss, the place of delivery, and point of inspection.'”? Both sections
contain over twenty different combinations of these elements, in comparison to
the eleven found in Incoterms. In analyzing the differences in these various terms,
one is first stricken by the multiple uses of the term “f.0.b.” under the PACA
Regs. and the DRC Trading Standards, as opposed to the one use of that term
under Incoterms.

First, and most importantly, the term “f.0.b.” is used under the PACA
Regs. and DRC Trading Standard to apply to shipping other than by ship, whereas
under Incoterms the term “FOB” is limited to mean only “free on board” a ship,
where risk transfers literally at the moment the seller has placed the goods on
board the ship.'”® In the PACA Regs. and the DRC Trading Standard there are six
different combinations of delivery, which use the term “f.0.b.” For example, the
PACA Regs. provide that the basic term “f.0.b.” followed by a location (such as
Laredo, Texas) means that the produce quoted or sold is to be placed free on board
the “boat, car, or other agency of the through land transportation at shipping point,
in suitable shipping condition,” at which time the buyer assumes all liability.'”
The buyer may inspect the goods at the final destination to determine if the goods
were delivered in “suitable shipping condition,” and if not, the buyer may reject or
seek damages.'”” However, the term “suitable shipping condition” is further
defined to mean a condition which, “if the shipment is handled under normal
transportation service and conditions, will assure delivery without abnormal
deterioration at the contract destination . . . .”"7

18 7 C.F.R. § 46.2(dd); DRC TRADING STANDARDS, supra note 11, § 19,9 1.

1% 7 C.F.R. § 46.2(aa); DRC TRADING STANDARDS, supra note 11, § 19,9 10.

1™ 7 C.F.R. § 46.2(cc); DRC TRADING STANDARDS, supra note 11, § 19,9 18.

71 See INT’L CHAMBER OF COMMERCE, INCOTERMS 2010 (2010).

12 7 C.F.R. § 46.43; DRC TRADING STANDARDS, supra note 11, § 19.

' INT’L CHAMBER OF COMMERCE, supra note 171. In the case of sales occurring
during transport, “delivery” occurs upon seller “procuring” the goods. Id.

77 CF.R. § 46.43(i).

% 1d. See also 7 U.S.C. § 499¢(b), which indicates that all common law remedies,
including right to reject are preserved by PACA.

% 7 C.F.R. § 46.43(j). However, “if a good delivery standard for a commodity
[such as lettuce, for example] is set forth in § 46.44, and that commodity at the contract
destination contains deterioration in excess of any tolerance provided therein, it will be
considered abnormally deteriorated.” Id.
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The DRC Trading Standard replicates these definitions,'”’ although the
standards explain the term “suitable shipping condition” in greater detail.'’® The
term “f.o.b. acceptance” means “that the buyer accepts the produce at shipping
point and has no right of rejection.”'” If the goods were not in suitable shipping
condition, then the buyer’s sole remedy is for damages and not for rejection.'®
Both the PACA Regs. and the DRC Trading Standard also add a similar term,
“f.0.b. acceptance final,” which deletes the application of the term “suitable
shipping condition,” thereby rendering that latter term irrelevant to performance
of the contract.'®' Rejection is still not an available remedy for breach.'®? The
term “f.o.b. inspection and acceptance arrival” means that the Produce is placed
on the transport by the seller at the shipping point so that the buyer bears all cost
of transportation, but the seller continues to bear the risks of transport not caused
by seller.'®® Further, both sets of rules provide for the term “f.o.b. sale at
delivered price,” which means the same as f.o.b., except the seller bears the
transport charges from the shipping point to the destination.'®*

Both PACA Regs. and the DRC Trading Standards allow for shipment
“f.a.s.,” which means that the seller delivers the goods alongside a “steamer” at
which point the buyer assumes all risk and costs.'® Finally, the PACA Regs., but
not the DRC Trading Standard, defines the term “f.0.b. steamer,” which is f.0.b.,
but applies only to shipment by ships or steamers.' It is not clear why this term
exists since the basic term “f.0.b.” used in the PACA Regs., like the DRC Trading
Standards, is defined to include shipment by “boat.”'®’

The PACA Regs. and the DRC Trading Standards also both employ the
terms “c.a.f.,)”’ “c.a.c.,” and “c.i.f”'® Each provides that “c.a.f’ means “f.0.b.,”
except that the selling prices includes all freight charges to destination.'®® “C.a.c.”
also means “f.0.b.,” except that the selling price shall include both all freight as
well as refrigeration and heating charges to the destination point.'”® “C.if”

' DRC TRADING STANDARDS, supra note 11, § 19, q 24 (“Suitable Shipping

Condmon”) § 20,7 11 (“Good Delivery™).
Compare DRC TRADING STANDARDS, supra note 11, §§ 19-20, with 7 C.F.R. §

46.43(K).

1% 7 C.F.R. § 46.43(]); DRC TRADING STANDARDS, supra note 11, § 20, 1 6.

18 7 C.F.R. § 46.43(]); DRC TRADING STANDARDS, supra note 11, § 20, 6.

181 7 C.F.R. § 46.43(m); DRC TRADING STANDARDS, supra note 11, § 20, 9 7.

18 7 C.F.R. § 46.43(m); DRC TRADING STANDARDS, supra note 11, § 20, 9 7.

18 7 C.F.R. § 46.43(dd); DRC TRADING STANDARDS, supra note 11, § 20, 9 8.

18 7 C.F.R. § 46.43(ce); DRC TRADING STANDARDS, supra note 11, § 20, 9 9.

185 7 C.F.R. § 46.43(0); DRC TRADING STANDARDS, supra note 11, § 20, ] 4.

18 7 C.F.R. § 46.43(n); DRC TRADING STANDARDS, supra note 11, § 20, 7 10.

187 See supra note 124 and accompanying text. See also 7 U.S.C. §499(f); 7 C.F.R.
§ 47.6(b).

18 7CFR. § 46.43(v); DRC TRADING STANDARDS, supra note 11, § 20,9 1.
18 7 C.F.R. § 46.43(v); DRC TRADING STANDARDS, supra note 11, § 20, 9 1.
1% 7 C.F.R. § 46.43(v); DRC TRADING STANDARDS, supra note 11, § 20, 9 1.
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means “f.0.b.,” except the selling price includes all insurance, freight, and
refrigeration and heating charges to the point of destination.'®"

Finally, both sets of rules finesse the differences in the “D” Group of
Incoterms, specifically the terms “DAT” (delivered at terminal),'”> “DAP”
(delivered at place), and “DDP” (delivered duties paid)193 by subsuming them all
into one term entitled “delivered” or “delivered sale.”'** That terms simply means
that “the produce is to be delivered by the seller on board car, or truck or on dock
if delivered by boat, at the market in which the buyer is located, or at such other
market as is agreed upon, free of any or all charges for transportation or protective
service.”'”> The seller also assumes all risk of loss and damage in transit not
caused by buyer.'”® However, it is important to note that this term does not
address the issue of payment of duties as does Incoterms. Under all Incoterms,
except DDP, the buyer is responsible for the payment of duties. Further, the term
“delivered” or “delivered sale” specifically states that delivery is complete “on
board” car or truck.'"”’ Similarly, delivery under Incoterms “DAP” and “DDP” is
complete when the goods are placed at buyer’s disposal, ready for unloading (and
still on board the arriving vehicle).'”® Delivery under Incoterms “DAT,” however,
is complete only upon unloading of the goods from the arriving vehicle and
placement at Buyer’s disposal at a specified location.'” Further, the term
“delivered” or “delivered sale” in the PACA Regs. and the DRC Trading
Standards provides only for delivery on the dock at point of destination,”® which
is the equivalent of the old “DEQ” (delivery ex quay) under earlier editions of
Incoterms, and closest to the current Incoterms DAT.2”' The term “delivered” or
“delivered sale” does not specifically provide for the alternative of delivery “on
ship” at point of destination, although other “market(s)” can be agreed upon and
specified,?® but a “ship” is not a “market” and therefore the alternative of delivery
on the ship does not easily present itself under the PACA Regs. and the DRC
Trading Standards.

Interestingly, neither the PACA Regs. nor the DRC Trading Standards
provide any clear equivalents to any of the “C Group” of Incoterms, specifically
the terms “CFR” (cost and freight to point of destination), “CIF” (cost, insurance,

I 7 C.F.R. § 46.43(v); DRC TRADING STANDARDS, supra note 11, § 20, 1.
%2 INT’L. CHAMBER OF COMMERCE, supra note 171.

1% 4 Duties are paid by Seller and are typically reflected in the price charged to

Buyer. /d.
1% 7 C.F.R. § 46.43(p); DRC TRADING STANDARDS, supra note 11, § 20, 3.
197 C.F.R. § 46.43(p); DRC TRADING STANDARDS, supra note 11, § 20,9 3.
1% 7 C.F.R. § 46.43(p); DRC TRADING STANDARDS, supra note 11, § 20,9 3.
1977 C.F.R. § 46.43(p); DRC TRADING STANDARDS, supra note 11, § 20,9 3.
:Zz INT’L CHAMBER OF COMMERCE, supra note 171.
Id

207 C.F.R. § 46.43(p); DRC TRADING STANDARDS, supra note 11, § 20, 3.
P INT’L CHAMBER OF COMMERCE, supra note 171.

#2 7 C.F.R. § 46.43(p); DRC TRADING STANDARDS, supra note 11, § 20,9 3.
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and freight to point of destination), “CPT” (carriage paid to destination), and
“CIP” (carriage and insurance paid to destination).?”

Also, both the PACA Regs. and the DRC Trading Standards provide for
various timing alternatives for inspections, none of which are recognized in
Incoterms. Thus, both sections allow for “purchase after inspection.”?** This term
means that there is no purchase until after inspection or opportunity to inspect, and
the buyer waives both the right of rejection and all warranties as to quality or
condition, except those expressly made by seller.’” The term “shipping-point
inspection” requires the seller to obtain federal or “federal-state,” or mutually
agreed private, inspections showing compliance.206 Here, the seller assumes the
risks if the certification is incorrect.””” Contrarily, the terms “shipping-point
inspection final” or “inspection final” mean the same, except the buyer assumes
the risk of incorrect inspection certification and is without recourse for failure of
the goods to comply.”® The PACA Regs. “subject approval Government
inspection™® and DRC Trading Standards “subject approval recognized
inspection””0 are similar and mean the same thing as “shipping-point inspection
final,” except that here the buyer has a right to approve the inspection before
being bound by it.>'" Finally, both sets of rules define the term “price arrival,”
which means the goods are to be shipped and the price will be determined upon
arrival and after inspection.”’> The DRC adds one permutation here, which is not
found in the PACA Regs. Specifically, the DRC Trading Standards adds the term
“open price,” meaning that the price will be determined only after the buyer has
completed resales to third party customers.’® The DRC Trading Standards also
label this “price after sale.”*"*

The PACA Regs. and the DRC Trading Standards also include terms
pertaining to financial advances or guarantees. “Guaranteed advance” means that
a party making an advance to a consignor is guaranteeing that the net proceeds
due the consignor will equal at least the amount of the advance.”’> The terms
“accommodation advance” or “regular advance” mean the opposite, and leave the
consignor liable to return any amount by which the advance exceeds net proceeds
finally due to the consignor.*'®

23 INT’L CHAMBER OF COMMERCE, supra note 171.

204 7 C.F.R. § 46.43(ff); DRC TRADING STANDARDS, supra note 11, § 20, 9 17.
205 7 C.F.R. § 46.43(ff); DRC TRADING STANDARDS, supra note 11, § 20, 17.
206 7 C.F.R. § 46.43(x); DRC TRADING STANDARDS, supra note 11, § 20, § 18.

27 7 C.F.R. § 46.43(x); DRC TRADING STANDARDS, supra note 11, § 20, 18.

28 7 C.F.R. § 46.43(y); DRC TRADING STANDARDS, supra note 11, § 20, 7 19,

M 7CFR.§46.43(2).

21 DRC TRADING STANDARDS, supra note 11, § 20, 9 20.

M See supra notes 208-09.

U2 7 C.F.R. § 46.43(cc); DRC TRADING STANDARDS, supra note 11, § 20,9 16.
213 DRC TRADING STANDARDS, supra note 11, § 20, 1 14.

24 7 CF.R. § 46.43(cc); DRC TRADING STANDARDS, supra note 11, § 20,9 15.
U5 7 C.F.R. § 46.43(cc); DRC TRADING STANDARDS, supra note 11, § 20, 9 14.
216 7 C.F.R. § 46.43(bb); DRC TRADING STANDARDS, supra note 11, § 19, q 2.
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The rules also provide terms pertaining to joint account transactions.
“Joint Account — Split Above” indicates that the “receiving partner” will pay all
costs and expenses of the joint venture, without recovering any loss from his
partner, and will further immediately reimburse the partner any costs that partner
has incurred.?'” However, upon sale of the Produce the costs will be deducted
(and presumably reimbursed to the paying partner, although this is not expressly
provided), and the profits divided as agreed.218

There are many other terms in the PACA Regs. that do not appear in the
DRC Trading Standards. One such term is “today’s shipment” or shipment on a
specified date, which takes different meanings depending on the mode of transport
used: a) when the goods are to be moved by train, the produce shall be “under
billing” by the transportation company on the applicable date in time to be picked
up by a train scheduled to move that days’ loadings from the shipping point; b)
when the goods are to be moved by boat, they must be alongside ship and be
under billing in time to be both loaded and shipped on a boat scheduled to leave
before midnight on the applicable day; or ¢) in conjunction with transportation by
truck, the produce both shall be loaded and shall actually begin movement from
the shipping point on the applicable day.*'® “Tomorrow’s shipment” and
“immediate shipment” both mean the same as “today’s shipment,” except the
goods will move 24 hours later.>*® “Quick shipment” means within 48 hours after
the time that would apply to “today’s shipment.””! “Prompt shipment” means a
shipment with 72 hours of the date that would apply to “today’s shipment.”**
“Shipment first part of the week” or “shipment early part of the week” means
transport as provided under “today’s shipment,” but no later than Monday or
Tuesday of the week specified.””® “Shipment middle of the week™* means the
same as “shipment first part of the week,” except the shipment must be under
billing and scheduled to leave on Wednesday or Thursday of the specified week.
“Shipment last of the week” or “shipment latter part of week” simply substitutes
Friday and Saturday of the specified week for the dates applicable under the
previous terms.*%’ Finally, “shipment as soon as possible” or “shipment as soon as
car (truck) can be secured” means that the exact date of shipping is uncertain, but
the seller will make it within a reasonable time, but also granting the buyer the
right to cancel anytime after seven days if the notice to cancel is received by the
seller before shipment is made.?*®

2177 C.F.R. § 46.43(bb); DRC TRADING STANDARDS, supra note 11, § 19, 13.
2187 C.F.R. § 46.43(bb); DRC TRADING STANDARDS, supra note 11, § 19, § 13.
297 C.FR. § 46.43(a).

20 Id. § 46.43(b).

21 Id. § 46.43(c).

22 4. § 46.43(d).

2 1d §46.43(e).

2 7 C.FR. §46.43(0).

2 Id §46.43(g).

26 Id. §46.43(h).
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In addition, PACA Regs. include terms which apply to Produce already
in transit when quoted, and which specify what portion of transport charges are to
be paid by buyer. Thus, the terms “in transit,” “roller,” or “rolling car,” all mean
that the car is “moving over a route in line of haul between the point of origin and
the market in which delivery is to be made, and has been so moving since date of
shipment, without any delay attributable to the shipper or his agent.””’ The
definition further specifies that where the purchase is “f.0.b. (shipping point),” the
buyer will pay only the lowest “all rail” freight charges applicable between
shipping point and destination, provided that the buyer is not obligated for any
“protective charges,” unless advised thereof in advance by seller.””® The terms
“tramp car” and “tramp car sale” are similar to “in transit,” but indicate either that
the shipment is “moving over a route out of line of haul with the market in which
it is to be delivered, or in which it is being offered or quoted,” or that the goods
are delayed somewhere.””® The definition divides costs in the same manner as in
“in transit” sales.”® Likewise, the term “rolling acceptance” means that the buyer
accepts goods in transit under the same terms as apply to “in transit” and “tramp
car” purchases, except the buyer pays all costs of transportation from time of
purchase (wherever the goods are located), has no recourse against the seller as
long as the goods were in “suitable shipping condition” at the time of purchase,
and buyer also waives any right to reject the goods on arrival?®! “Rolling
acceptance final” means the same as “rolling acceptance,” except that it appears
that there is no remedy at all if, during shipment, the goods are no longer in
“suitable shipping condition.””*? The terms “track sale” or “sale on track” means
“a sale of produce on track after transit and after inspection or opportunity for
inspection by the buyer . .. .”*’ Here, the buyer has waived his right of rejection,
although he will have a “right of reparation” if, upon unloading, it is evident that
portions of the goods which were not accessible to inspection are defective.?**

In addition, the PACA Regs. have a few additional terms that apply
mostly to specifications of quantities. Thus, “carload,” “carlot,” and “car” are a
complex definition that determines minimum quantity based upon the carrier’s
tariff schedule.”®® The term “commercial unit” simply means a single shipment,
which must be accepted or rejected in its entirety. >

27 14§ 46.43(q).

228 1d

7 CF.R.§46.43(0.

B0 Seeid.

B 14§ 46.43(s).

P2 1d § 46.43(t).

B3 Id § 46.43(u)(1).

24 7 C.F.R. § 46.43(u)(1-2).
B5 Seeid. § 46.43(w).

56 Id. § 46.43(ii).
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4. Payment

Both the PACA Regs. and the DRC provide for when payment must be
made. The PACA Regs. provide for a “cash sale,” which means that the buyer
must make payment within 24 hours of his acceptance of the goods.”*” But where
a “cash sale” is not a specified term of the transaction, then both the PACA Regs.
and the DRC Trading Standards prescribe that full payment must be made
“promptly.” Specifically, both the PACA Regs. and the DRC Standards say that it
is “unfair conduct” to “fail or refuse truly and correctly to account and make full
payment promptly in respect of any transaction in any such commodity to the
person with whom such transaction is had . . . .”?*® Of course, the term “full
payment promptly” is not self-explanatory. Therefore, both the PACA Regs. and
the DRC Trading Standards define that term extensively based on the particular
circumstances of the transaction.

The PACA Regs. and the DRC Trading Standards are concise and
specific as to these definitions of “Prompt Payment,” and they cannot be
paraphrased better than merely quoting them. Thus, the PACA Regs. state:

Full payment promptly is the term used in the Act in
specifying the period of time for making payment without
committing a violation of the Act. ‘Full payment promptly,’
for the purpose of determining violations of the Act, means:

(1) Payment of net proceeds for produce received on
consignment or the pro-rata share of the net profits for the
produce received on joint account, within 10 days after the
date of final sale with respect to each shipment, or within 20
days from the date the goods are accepted at destination,
whichever comes first;

(2) Payment by growers, growers’ agents, or shippers of
deficits on consignments or joint account transactions, within
10 days after the day on which the accounting is received;

(3) Payment of the purchase price, brokerage, and other
expenses to buying brokers who pay for the produce, within
10 days after the day on which the broker’s invoice is received
by the buyer;

(4) Payment of brokerage earmed and other expenses in
connection with produce purchased or sold, within 10 days

57 Id. § 46.43(hh).
28 7U.8.C. § 499b(4); DRC TRADING STANDARDS, supra note 11, § 1,9 5 (emphasis
added).
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after the day on which the broker’s invoice is received by the
principal;

(5) Payment for produce purchased by a buyer, within 10
days after the day on which the produce is accepted;

(6) Payment to growers, growers’ agents, or shipper by
terminal market agents or brokers, who are selling for the
account of a grower, grower’s agent, or shipper and are
authorized to collect from the buyer or receiver, within 5 days
after the agent or broker receives payment from the buyer or
receiver;

(7) Payment to the principal, within 10 days after receipt, of
net proceeds realized from a carrier claim in connection with a
consignment transaction or, in connection with a joint account
transaction, payment to the joint account partners of their
share of the joint account net proceeds realized from a carrier
claim;

(8) Payment by growers’ agents or shippers who distribute
individual lots of produce for or on behalf of others, within 30
days after receipt of the goods from the principal for sale or
within 5 days after the date the agent receives payment for the
goods, whichever comes first.

(9) Whenever a grower’s agent or shipper harvests, packs, or
distributes entire crops or multiple lots therefrom for or on

behalf of others, payment for the initial shipment shall be

made within 30 days after receipt of the goods for sale or

within 5 days after the date the agent receives payment for the

goods, whichever comes first. Payment for subsequent
shipments shall be made at 10-day intervals from the date of

the accounting for the initial shipment or within 5 days after

the date the agent receives payment for the goods, whichever

comes first, and final payment for the seasons shall be made to

each principal within 30 days from the date the agent receives

the last shipment for the season from that principal *®

The DRC Trading Standards are virtually identical to this point.240
Thereafter, subsections (10) and (11) of the PACA Regs. and the DRC Trading
Standards continue with similar, but not identical language. In effect, subsection
(10) states that in transactions that diverge from the terms above, payment is due

2% See 7 C.F.R. § 46.2(aa)(1)~(9).
20 See DRC TRADING STANDARDS, supra note 11,§ 19, 99 10(1)~(9).
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within 20 days after the date of acceptance of the shipment.*' Subsection 1y
then provides for the opportunity for the parties to draft explicit payment
provisions in writing, although the party who relies on such a provision has the
burden of proving its existence.”** Amongst other things, this right includes the
right to require cash payment.?**

In summary, the Payment provisions of PACA Regs. and the DRC
Trading Standards provide for most circumstances, and thereby eliminate any
need for the parties to specify payment provisions in the terms of the agreement.
Like the other provisions of the PACA Regs. and the DRC Trading Standards,
these rules help streamline and facilitate transactions while still providing clarity
and certainty.

5. Transportation Standards

The DRC Trading Standards also incorporate by reference several other
sets of rules and regulations, which govern Produce Transactions, but which are
not covered in PACA. One of these is the DRC Transportation Standards.®*
These specify the general expectations, rights, and duties of all the parties
involved in transporting Produce, including those of Shippers, receivers, Carriers,
and intermediaries.*> These include financial responsibilities.?*® Then, they
specifically address in more detail further rights and duties of “Intermediaries,”
such as the Broker and the Freight contractor,”’ the Shipper,248 and the
“Receiver” of Produce.”*® They also lay out the requirements for Carriers to
qualify as such, as well as their required licensing and equipment standards.?*°
They also list certain warranties imputed to the Carrier on which other parties may
rely.”' Sections Seven, Eight, and Nine define in great detail the duties and
responsibilities of the Carrier, its Operator, the Shipper, and the Receiver in
loading, transporting, and unloading the goods.”®> These include many details,
such as the duties of timely delivery, inspection, mitigation of damages, payment,
payment for warehousing Produce, care of the Produce in transit, and management

7 CF.R. § 46.2(aa)(10); DRC TRADING STANDARDS, supra note 11, § 19,

10(10).

7 CF.R. § 46.2(aa)(11); DRC TRADING STANDARDS, supra note 11, § 19,
10(11).

7 CF.R. § 46.2(aa)(11); DRC TRADING STANDARDS, supra note 11, § 19, |
10(11).

244

See DRC TRANSPORTATION STANDARDS, supra note 92.

5 Seeid. §1.

2 Seeid §1,94.

# Seeid § 3.

8 Seeid §5.

9 See DRC TRANSPORTATION STANDARDS, supra note 92, § 6.
20 Seeid. §4.

B Seeid §4,909.

B Seeid §§7-9, 12.
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of “pooled” goods.”*> Further, the DRC Transportation Standards provide for

making claims for late delivery, damaged goods, and other losses.”>* Section
Eleven provides that any “Special Insurance” must be paid by the party ordering
the coverage.”” Finally, recognizing that the DRC Transportation Standards
specify that transportation and carriage agreements historically are often
undocumented beyond a Bill of Lading,”*® they attach several Appendices that
provide forms for agreements and documentation, including Drivers’ Receipts,
Carriage Contracts, Broker-Intermediary Load Confirmation, as well as Good
Temperature Guidelines, Good Transit Time Guidelines, and a form for a
Shipper’s Report.

6. Goods Inspection and Goods Arrival Guidelines

In addition to the DRC Trading Standards and the DRC Transportation
Standards, the DRC has also promulgated the DRC Good Inspection Guidelines®’
and the DRC Good Arrival Guidelines.”®® These are incorporated by reference
into the DRC Trading Standards.”® The former are very basic, and simply
provide that any inspector agreed to by the parties will be sufficient, but that
government inspectors are preferred.”®  Further, they provide for Inspection
Standards as well as the proper methods of documenting inspections.”®' The latter
provide for the standards and required quality of Produce at delivery, specifying
these requirements for dozens of different products.’®® All of the above standards
and requirements apply to any Produce transaction unless the parties expressly
agree to the contrary.*®

B. Liability and Dispute Resolution

Not only do the various PACA and DRC rules and regulations establish
the above, and other, standards, requirements, and duties in a transaction, but they
also clearly establish that each of the Players in these transactions is at risk for
loss of his membership in the DRC, and/or his PACA License, if he violates
them.?® In addition, he has, amongst other things, monetary liability for failure to

B3 Seeid.

2% See DRC TRANSPORTATION STANDARDS, supra note 92, § 10.
35 1d §11

56 Seeid. § 2.

7 See DRC GOODS INSPECTION GUIDELINES, supra note 93.

28 See DRC GOODS ARRIVAL GUIDELINES, supra note 94.

% See DRC TRADING STANDARDS, supra note 11, §§ 16-17.

20 See DRC GOODS INSPECTION GUIDELINES, supra note 93.

B See id.
%2 See DRC GOODS ARRIVAL GUIDELINES, supra note 94.
63 See id.

%% See 7 U.S.C. § 499h; Webber, supra note 3.
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comply with these standards, requirements, and duties. However, the liability and
dispute resolution provisions of PACA and the DRC Dispute Rules and
regulations operate quite differently, and therefore each will be discussed
separately. ’

1. The DRC

In a general provision at the beginning of the DRC Trading Standards,
liability for failure to comply is stated to flow towards any persons “injured
thereby.””®® Further, the liability of a Grower’s Agent is specifically stated to
include liability for any damage caused by his negligence, as well as his failure to
perform any specification.**® Further, Section 15 provides for liability in the event
of wrongful conversion of any monies.’

This liability is reinforced by very strong and detailed DRC Mediation
and Arbitration Rules (DRC Dispute Rules).”® The DRC Dispute Rules expressly
provide that their application is a condition to membership of any DRC
member.”®® By joining the DRC, all members agree that “any dispute, controversy
or claim with another member . . . arising out of or in connection with any
transaction involving fresh fruits and vegetables . . . shall be resolved exclusively
in accordance with these Rules . . . .”*® However, the DRC Dispute Rules
specifically state that all rights of any member to prevent dissipation of assets in a
“statutory trust”™’' existing under PACA may be reserved, so that those rights are
not lost by virtue of taking action under the DRC Dispute Rules.””? In addition,
each party retains its complete rights to “pursue a debtor/member under any
insolvency legislation . . . .”*”* Finally, while a party may seek interim injunctive
relief from the DRC arbitrator,”™* he also has the right to seek such interim relief
from a court of competent jurisdiction.”’> Thus, it seems clear that a party may
not seek more than interim relief from any judicial court. This is particularly
interesting in light of the fact that where the claim is less than U.S. $50,000, a
litigant may seek both interim and long-term equitable or injunctive relief from
the arbitrator himself, but apparently can only seek interim injunctive relief where
the claim is for U.S. $50,000 or more.”’

%5 See DRC TRADING STANDARDS, supranote 11, § 2,9 1.

%6 Id §14,96.

%7 Id § 15.

%8 See DRC DISPUTE RULES, supra note 95.

%9 Id art. 2(1).

70 See id. art. 2(2)—(3) (emphasis added).

7L See infra notes 334—38 and accompanying text.
22 See DRC DISPUTE RULES, supra note 95, art. 2(4).
B Seeid

M See infra notes 288—97 and accompanying text.
75 See DRC DISPUTE RULES, supra note 95, art. 2(4).
7 Seeid. arts. 48, 78.



Importation of Mexican Produce into the United States 635

The DRC Dispute Rules specify claims limitations periods of nine
months, which require any injured party to give notice to the DRC of any claim
against another party within that time (unless otherwise agreed) after which no
claim may be brought.””” The DRC Dispute Rules also provide procedures for
giving notices of dispute’”® and require an attempt at informal consultation to
attempt to resolve the dispute.””® Further, the DRC Dispute Rules provide the
details of all proceedings for formal mediation®®® and arbitration.”®' In cases
where the contested amount is less than U.S. $50,000, the arbitrator is required to
issue the award no later than thirty days after the final exchange of all submissions
in the case.”® However, in cases where the amount at issue is U.S. $50,000 or
more, or where the amount at issue is unspecified, there is no similar deadline for
the issuance of the award.”® The DRC maintains a “multinational panel of
arbitrators experienced in resolving produce disputes,”?** which the DRC makes
available to the parties. However, there is no requirement that the parties utilize
that panel of arbitrators. Nevertheless, if the parties cannot agree on an arbitrator,
or the manner in which to select one, then the DRC will appoint the
arbitrator(s).”®*> All arbitration awards are decided “in accordance with the terms
of the agreement of the parties and the Trading Standards, the Transportation
Standards, the Rules and Regulations, and the Policies of the [DRC].”286 Such
arbitrations are final and binding upon the parties,”®” and the parties undertake to
carry out any such award without delay.?®®

The DRC Dispute Rules not only allow monetary awards, but also
specify that the arbitrator has discretion to “determine liability for costs” and to
“apportion costs” between the parties.289 For claims less than U.S. $50,000, the
parties must bear their own costs of “legal and other representation.””*®  For
claims of U.S. $50,000 or more (and claims for unspecified amounts), the term
“costs” includes “legal and other representation” incurred by the prevailing
party.”®' This increases the risks for the litigating parties and, in turn, undoubtedly

7T See id. art. 4(1).

7 Id ar. 9.

2 Id art. 11.

0 gee DRC DISPUTE RULES, supra note 95, pt. 111, § 1.

B See id. pt. 11, § 2.

2214 arts. 33, 51.

8 See id. arts. 57, 83.

B 1d art. 37(1); see id. art. 61(1),

5 DRC DISPUTE RULES, supra note 95, art. 37(4); see id. art. 63(4). Article 62(1),
as part of the set of Formal Rules and Procedures applicable to claims of $50,000 or more
(and unspecified amounts), allows the DRC to appoint three arbitrators if the “size,
complexnty or other circumstances of the case” so warrant.

DRC DISPUTE RULES, supra note 95, pt. Il1, § 3, art. 85(1).

B 1d arts. 51(2), 84(1).

288 1d

% 14 arts. 53(1), 89(1).

B0 1d art. 53(2).

B 1d art. 89(1)(d).
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encourages amicable resolution rather than litigation. In addition, the arbitrators
are given another power not often found in any arbitral rules—the broad power to
issue injunctions and other “equitable” relief. In disputes of less than U.S.
$50,000, the arbitrator may make “interim” orders such as for the protection and
preservation of property,”* extend or abridge time periods set by the DRC Dispute
Rules,” or order a party to deposit security for all or part of the amount in
question and/or the other party’s expected costs and fees.””® Most broadly, the
arbitrator is given the extremely broad power to “make an award ordering specific
performance, rectification, injunctions and other equitable remedies.”

For reasons that are not clear, these broad powers do not appear to be
replicated in those portions of the DRC Dispute Rules that apply to cases where
the disputed amount is U.S. $50,000 or greater. There the arbitrator is given only
“interim” powers to issue such equitable relief and monetary security.”®®  This
discrepancy is not explained. Of course, one could argue that the provisions of
Article 48 are also applicable to claims involving sums in excess of U.S. $50,000
and that the “interim” provisions of Article 78 also apply to disputes of less than
U.S. $50,000. The problem is that Article 48 appears under Part III, Section 2,
labeled “Arbitration: Expedited Rules and Procedures,” which is followed
immediately by Article 33 pertaining to “Expedited Arbitration — Claims less than
$50,000.” Article 48 follows under Section 2 of Part III and appears to apply only
to claims of less than U.S. $50,000. On the other hand, Article 78 seems to be
part of Part III, Section 3, labeled “Arbitration — Formal Rules and Procedure,”
which is immediately followed by Article 57, labeled “Claims of $50,000 or more
and unspecified amounts.” Thus, Article 78 appears to fall under a section
applicable only to claims of U.S. $50,000 or more. Of course, one might argue
that both provisions are intended to apply to all forms and types of arbitration; but,
the DRC Dispute Rules are not clear in that regard.

In any case, it is not entirely clear how any such injunctive relief is
enforced, and, indeed, that is one of the main reasons why the authority to issue
injunctive and equitable relief is so unusual in arbitrations. Nevertheless, the
DRC Dispute Rules do make it clear that “failure to abide by these Rules or any
request or order by the Corporation (DRC), an arbitrator or a mediator . . . may
give rise to discipline or expulsion from membership . . . "%’

Finally, in order to facilitate clarity and consistency in its arbitral
proceedings, the DRC makes available all of its arbitral decisions on its
website.”?® The decisions date from 2000 to present.

2 DRC DISPUTE RULES, supra note 95, art. 48(1)(c).

23 1d art. 48(1)().

B4 1d art. 48(1)(g).

25 Id. art. 48(1)(i).

26 14 art. 78.

7 DRC DISPUTE RULES, supra note 95, art. 2(7).

B8 See DRC, http://www.fvdrc.com/en/ home.aspx (last visited Sept. 18, 2013).
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2.PACA
a. The General Regime

Although generally similar to the DRC Dispute Rules, PACA brings a
few unique remedies to the table not found in the DRC. These PACA remedies
will give the parties good reason to think carefully about the forum where they
bring their claims. Like the DRC Dispute Rules, PACA also provides for full
monetary relief for injured parties.”®® However, unlike the DRC Dispute Rules,
Mexicans seeking payment from an American pursuant to PACA are required to
post a bond of double the amount of the claim before bringing a “formal” claim.*®
This requirement places a serious burden on the Mexican, who then, is subject to
paying the American’s costs and attorney’s fees if the former loses.*®' Another
disadvantage of the PACA system is that PACA claims are not heard in non-
appealable arbitration settings, as with the DRC regime, but instead are heard
either in Administrative hearings before the U.S. Department of Agriculture or in
_ U.S. Federal District Court, at the election of the claimant.’®®> If heard in the
District Court, the litigants will find themselves in a standard judicial
environment, which will probably take longer to try than typical arbitrations, and
in any case are appealable®” Thus, such a proceeding is much longer and
complex than arbitrated resolutions under the DRC Dispute Rules.

b. PACA Administrative Hearings

However, if the claimant brings the claim administratively under PACA,
he may not be saving much time. PACA requires that such administrative actions
be brought by filing a “complaint” with the Department within nine months after
the cause of actions accrues.®® If a party files such a complaint with the
Department, it will be treated at first as an “informal complaint,”305 which the
Department will consider as a basis for either disciplinary action or an award of
damages or both.’®® But the matter will not proceed directly to administrative

¥ See7U.S.C. § 499%.

3 See id. § 499g(c). However, Section 47.6 indicates that such bond is required
only if the matter develops to the point where a “formal complaint” is filed. The provisions
of the regulation dealing with informal complaints do not require such a bond. See 7
C.FR. §473.

0L See id. § 499g(c).

2 See 7 U.S.C. § 499¢(b).

3014 §§ 499, g.

34 1d. § 499f(a)(1); 7 C.F.R. § 47.3(a)(1). Note, however, that if no monetary relief
is sought, the complaint may be filed no later than two years after the cause of action
accrues, unless the violation is “flagrant” or “repeated.” 7 C.F.R. § 47.3(a)(1).

35 7 C.F.R. § 47.3(a)(1).

06 g
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hearing. Instead, the Department will investigate the claim.’”’ Only if the
Department believes, after investigation, that the existence of a violation of the
Act has been “substantiated™” and the situation “warrants™% and where
suspension or revocation of a license may result,’'® the Department shall contact
the person against whom the complaint is made “in an effort to effect an amicable
or informal adjustment of the matter.”*'" The offending party will then be given
an opportunity to present his side of the case as well, including the right to attempt
to come into compliance with the violated regulation.’'?

Only if the above procedures fail to result in amicable resolution will the
complaining ?arty have a right to take the next step, which is to file a “formal
complaint””" Such a formal complaint must be filed within ninety days of
notification of the right to proceed with a formal complaint.*™* Further, as noted
above, if the Complainant is a non-resident of the United States, he must file a
bond in double the amount of the claim.>’> However, pursuant to the authority
granted to the Secretary of Agriculture in the PACA Regs., the Secretary may
waive such bond requirements, if the complainant is a “resident of a country that
permits the filing of a complaint in any administrative forum or its equivalent that
is substantially similar” to PACA by a resident of the United States against a
resident of the foreign country.’'® In fact, the Secretary has waived such bond
requirements as to residents of Canada, which does offer such opportunities to
U.S. residents.’'” Therefore, only Mexicans desiring to use the PACA formal
administrative procedures must post the bond.

Once the administrative action is commenced, the PACA Regs. specify
all the procedural rules for pleading, discovery, and trying the case.’'®
Importantly, there will be an oral hearing before the “examiner” handling the case
only where the amount in question (excluding attorney fees) exceeds U.S.
$30,000." The record and proposed award and order will then be forwarded to
the Secretary for his final review and formal ruling®®® The examiner may
recommend, and the Secretary has the right to order, an amount of damages, plus

307 7 U.S.C. §4991f(c)(1); 7 C.F.R. § 47.3(b).

38 71U.8.C. § 499f(c)(2).

3% 7 CFR. §47.3(b)(2).

310

31" 4. But it should be noted that this contact with the offending party need not
occur if the acts were willful or where public health, interest, or safety required otherwise.
“ Id.

B Id §476.

347 CF.R. §47.6(a).

) § 47.6(b); see also supra text accompanying note 300.

316 7 C.F.R.§47.6(b); 7 U.S.C. § 499f(e).

317 Webber, supra note 3.

318 7 CFR. §§47.810 .21.

39 1d. § 47.15(a).

0 1d. §§ 47.21 to 46.
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reasonable fees and expenses incurred,””' Liability may be ordered for the “full
amount of damages . . . sustained in consequence of such violation***  The
Secretary may also order the losing party satisfy his Order and Award by a date
certain.’*® In addition, the Secretary may suspend or revoke the defendant’s
PACA license’** or he may assess civil penalties not in excess of U.S. $2,000 for
each violation in lieu of suspending or revoking the license.**®

After the final Order of the Secretary, either party may appeal to the
appropriate U.S. Federal District Court.’*® If a party does not comply with the
Order of the Secretary, an enforcement action may be brought in U.S. Federal
District Court,””” and/or the Secretary may also suspend the PACA license of the
dilatory party.*?®

As an alternative to claims brought by parties to a transaction discussed
above, any State or Territorial officer, or any interested person may file a
“notification” of a violation of PACA by any Commission Merchant, Dealer or
Broker.*”® Such notifications will be investigated by the Department.®* After
investigation of the notification, if the Department so desires, it may issue a
formal complaint,' and the case will be tried and a remedy may be awarded, all
as discussed above.>*> However, there is no guarantee that any “complaint” will
be issued, or a trial be held, as a result of such notifications.

c. The PACA Trust Regime

In addition to all of the above remedies, PACA supplies one other extra
benefit. PACA makes it incumbent on all Commission Merchants, Dealers, and
Brokers to hold all proceeds and receivables from the sale of Produce in Trust for
the benefit of all unpaid suppliers, or sellers, or Agents until all of the latter have
been paid.333 To benefit from this Trust, the seller, Agent, or Broker need only
give notice to the Trustee within thirty calendar days after payment is overdue or
dishonored.***  Alternatively, a PACA licensee may preserve his Trust rights
simply by modifying his bills and invoices as specified in PACA Section
499¢e(c)(4). He simply needs to provide “information in sufficient detail to

21 7US8.C. §499g.

322 1d. § 499¢(a).

2 1d § 499g.

32 1d § 499h(a).

35 1d § 499h(e).

36 7US.C. § 499g(c).

27 1d. § 499g(b).

8 1d § 499g(d).

3 14 § 499f(b); 7 C.F.R. § 46.49.

B0 7 US.C. § 4991f(c); 7 C.F.R. § 46.49.
B 7 US.C. § 4991f(c)(2).

332 See supra note 313—28 and accompanying text.
3B 7US.C. § 499¢(c); 7 C.F.R. § 46.46.
34 7U.8.C. § 499¢(c); 7 C.F.R. § 46.46.
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identify the transaction subject to the trust” and set forth a payment schedule, if
different from that established by the Secretary in the PACA Regs.>*® Further, he
must simply include the following language on the invoice:

The perishable agricultural commodities listed on this invoice
are sold subject to the statutory trust authorized by Section
5(c) of the Perishable Agricultural Commodities Act, 1930 (7
U.S.C. 499¢(c)). The seller of these commodities retains a
trust claim over these commodities, all inventories of food or
other products derived from these commodities, and any
receivable or proceeds from the sale of these commodities
until full payment is received.**®

The Federal Courts are explicitly given jurisdiction to hear actions for
enforcement of Trust rights, as well as “actions by the Secretary [of the U.S.D.A]
to prevent and restrain dissipation of the trust.”**’

3. Filling in the Blanks: Application of the U.C.C. and the United
Nations Convention on Contracts for the International Sale of Goods

(CISG)

The PACA provisions and the DRC Dispute Rules cover a great deal of
detail pertaining to sales of Produce into the United States from Mexico, as noted
above. Even so they do not cover many issues that may arise, especially in the
event of disputes. As such, one is left to wonder what law applies to “fill in the
blanks” left under both regimes, especially in light of the fact that these
transactions are international in nature. Fortunately, both have been interpreted
clearly to resolve these issues. As will be seen, both sets of provisions have been
interpreted to apply the U.C.C. and the CISG, almost interchangeably where the
PACA provisions or the DRC Dispute Rules may be silent.

The drafters of the DRC had the foresight to state clearly:

In the interpretation of whether a party to a dispute has failed in
its obligation for conform to the standards, and in calculating
damages arising from any breach, the United States Uniform
Commercial Code will be controlling, specifically; Article 1,
Part 2, General Definitions and Principles of Interpretation;
Article 2, Sales; Article 3, Negotiable Instruments; Article 5,
Letters of Credit; and Article 7, Warehouse Receipts, Bills of
Lading, and Other Documents of Title.”*®

B35 7U.8.C. § 499¢(c)(3)~4).

36 See id. § 499e(4).

37 1d. § 499e(c)(5).

3% DRC TRADING STANDARDS, supra note 11, § 21.
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To clarify further, the DRC Trading Rules go on to specify a reference to the
Fourteenth Edition of the UCC, dated 1995.°*° 1In addition, the DRC Trading
Rules specify that “[a]n alternative to the U.C.C. is the United Nations
Convention on Contracts for the International Sale of Goods.”**® Of course, the
DRC Mediation and Arbitration Rules state that as is the case with most
arbitrations, the parties can specify what law applies, and the arbitrator shall apply
it to the extent recourse to that law is necessary.’*' But in all cases, the arbitrator
must apply the Trading Standards,** and thus, the requirement that the U.C.C.
applies. Further, the arbitrator must decide in accordance with the terms of the
contract and “shall take into account usages of the trade applicable to the
contract.*** However, the specific rules listed above seem to make it clear that he
must apply the U.C.C., or alternatively, the CISG. Practically speaking, however,
the U.C.C. and the CISG do not have major differences in the area of sales, which
is the only subject matter of the CISG. Thus, on issues of negotiable instruments,
the arbitrator should apply Article 3 of the U.C.C., on issues pertaining to letters
of credit he should apply the provisions of Article 5 of the U.C.C., and on the
issues of warehouse receipts, bills of lading, and other documents of title, he
should apply Article 7 of the U.C.C. As to definitions and sales (including
remedies and calculation of damages), he should apply either the provisions of
Article 1, Part 2 and Article 2, respectively, of the U.C.C., or he has the alternative
ability to apply the applicable provisions of the CISG.

These rules have been applied on a fairly consistent basis in the
arbitrations that have been decided by DRC arbitrators, even where one or more of
the parties are not U.S. residents. Thus, the U.C.C. has been applied to resolve
many issues. These include standards for notice of rejection by a receiver of
Produce,*** formulating damages after calculating deductions,*® avoidance of
accord and satisfaction where payment is received in a lockbox,’*® application of
the parol evidence rule to extrinsic evidence,”’ and notice of defects.**®
Similarly, the CISG has been applied to establish the duty to give timely notice
that invoices are incorrect in order to preserve a right to relief,’* the Buyer’s duty
to follow reasonable instructions from the Seller and his right to sell the goods for
Sellers account,350 and in two cases to establish a formula for calculation of
damages where goods are nonconforming.*'

339 Id.

340 Id

31 DRC DisPUTE RULES, supra note 95, arts. 49, 7 2; 85, 9 2.
2 Id arts. 49,9 1; 85,9 1.

M 1d arts. 49,9 3; 85,9 3.

3 DRC File No. 9975, DRC (June 22, 2001).

345 )z

346 DRC File No. 18159, DRC (Nov. 16, 2005).

7 DRC File No. 17182, DRC (Aug. 15, 2006).

38 DRC File No. 18227, DRC (July 19, 2006).

3 DRC File No. 12037, DRC (Nov. 4, 2002).

3% DRC File No. 12000, DRC (Mar. 13, 2003).

3 Jd; DRC File No. 13145, DRC (July 22, 2003).
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Finally, in addition to applying the U.C.C. and the CISG on a regular
basis, DRC arbitrators have applied PACA rules (excluding the PACA Trust
provisions),> administrative decisions from the U.S. Department of
Agriculture,*” and U.S. case law from courts of general jurisdiction.”* This is
consistent with the provisions in the DRC Mediation and Arbitration Rules, which
give the arbitrator the right to select applicable law where various rules of the
DRC regime, the U.C.C., and the CISG do not assist.’> Aftera thorough review
of every arbitration decision rendered by the DRC through 2007, however, the
author has not located a single decision that cited either Canadian or Mexican
statutes or case authority. This would indicate that the CISG or U.S. law is
usually considered to set the fair and applicable standards in the industry and that
they can be relied upon by the parties, regardless of the nation of their residence.

In PACA cases, the U.C.C. is often cited and relied upon to supplement
the provisions of PACA. Thus, courts have found that the U.C.C. should be
applied to determine the duty of a party to object timely to incorrect invoices and
confirmations of sales if that party desires to preserve relief therefrom,*® as well
as how to calculate damages in the event one party attempts to “cover” his losses
by purchasing substitute goods elsewhere.”” However, one must take care in
applying the U.C.C. because courts have found that some aspects of the U.C.C.
may not be applicable to PACA actions in certain limited circumstances. For
example, courts have found that statutes of frauds found in a state’s U.C.C. are
merely procedural and evidentiary in nature so as to preclude evidence of
unwritten agreements to establish a contract in state courts.”®  Not being
substantive provisions, such statutes of frauds could not be used to object to a
PACA reparation order that had arisen out of an oral agreement.359 While the
U.C.C. is often applied to supplement the provisions of PACA, however, the
author has been able to locate no decisions arising out of PACA cases that refer to
the CISG.

32 See, e.g., DRC File No. 10629, DRC (Feb. 22, 2002); DRC File No. 12187, DRC
(Apr. 30,2003).

33 See, e.g., DRC File No. 13116, DRC (Oct. 16, 2003); DRC File No. 9494, DRC
(May 21, 2001).

34 See, e.g., DRC File No. 13116, DRC (Oct. 16, 2003).

355 See DRC DISPUTE RULES, supra note 95, arts. 49(2), 85(2).

3% See Geneco Produce, Inc. v. Sol Group Marketing Company, No. 04cv-8282 CJS,
2006 U.S. Dist. LEXIS 8351 (W.D.N.Y. 2006).

37 Flood v. M.P. Clark, Inc., 319 F. Supp. 1043 (E.D. Pa. 1970).

38 United Potato Co., Inc. v. Burghard & Sons, Inc., 18 F. Supp. 2d 894 (N.D. IIL
1998).

359 Id
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4. Applicability of the DRC and PACA Provisions

Of course, the above DRC provisions, dispute resolution mechanisms,
and remedies are available to parties only if both are members of the DRC,*° or if
a non-member agrees to litigate under the DRC regime.*®' In addition, DRC
members specifically retain their rights to sue non-members outside the DRC.**?
However, if both parties are DRC members, the parties are contractually bound to
litigate all disputes using the DRC Dispute Rules,’®® except they retain all their
PACA Trust rights and can exercise those Trust rights outside the DRC.***

The PACA regime is applicable against everyone who holds a PACA
license, which is anyone who deals in commercial quantities of Produce in the
United States.*®* This is true regardless of whether the other party, as a plaintiff,
is licensed by PACA. Indeed, in defining “Unfair Conduct” that falls under the
jurisdiction of PACA, the statute specifically provides that such “Unfair Conduct”
may be in connection with either interstate or foreign commerce.’®® Further, the
statute also explicitly provides for actions brought by non-residents of the United
States, although most must post a bond.*®’ And the provision on damages simply
states that a licensed person violating the PACA Regs. will be liable for all
consequential damages to “persons injured,” without limiting such “persons” to
either other PACA licensees or even to U.S. residents.’® Thus, it seems clear that
even foreigners who are not licensed by PACA, but who are dealing with someone
licens}eg by PACA have “Trust” rights under the PACA regime and can enforce
them.

With the above in mind, Mexican Growers and other Mexicans involved
in Produce trade with the United States have several choices in enforcing their
agreements with Americans. If both parties are members of DRC, then the DRC
rules apply in all respects. If the Mexican is not a member of the DRC, he may,
but is not required to, enforce his rights under the DRC Dispute Rules.
Alternatively, he can take action pursuant to the PACA regime against the
American, who virtually by definition will be licensed by PACA. Finally, if time
permits, the parties can enter into other agreements, which modify the terms and
conditions of the transaction, although the licensed American cannot alter his
obligations to the Mexican found in PACA.

As is obvious, the best solution for the American is that both he and the
Mexican be members of the DRC so that they have simple and enforceable rules

360 DRC DISPUTE RULES, supra note 95, art. 2, § (1).

361 Jd art. 3, § (1).

62 Id art. 2, § (5).

1 §§ (1)-3).

3 1d § (4).

365 7U.S.C. § 499c(a).

366 1d. § 499b.

367 7 U.8.C. § 4991(e); see also supra note 300 and accompanying text.
368 7U.S.C. § 49%(a).

369 Id. § 499e(c).
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and mechanisms by which they can operate and enforce their rights. The worst
case for the American is that the Mexican not be a DRC member. In that case, the
American has no hold on the Mexican through the DRC, but retains all the
American’s obligations to the Mexican under PACA as a licensed party. The
Mexican, on the other hand, has no definable duties to the American. Moreover,
the terms and conditions of the transaction are ambiguous as the terms of PACA
are not applicable to the Mexican. Thus, if the Mexican is not a DRC member,
the American’s next best choices are either, or both, a) to rely on the terms and
conditions established in the CISG, and/or b) to formalize a contract with the
Mexican that defines as fully as possible the terms and conditions of the
transaction. To understand how this might work, we will next analyze the terms
and conditions of CISG in the context of a Produce transaction between a
Mexican Grower or Dealer and an American Buyer, Agent, or Broker.

5. Other Contractual Remedies and Dispute Resolution Regimes

Of course, in many cases the parties to a transaction may elect
(knowingly or unknowingly) other dispute resolution regimes and other remedies
than are specified either in PACA or the DRC rules. This appears to occur most
frequently in the case of agency agreements, which as noted above are long-term
agreements and are therefore written. However, in some cases the parties may
simply rely on the terms and conditions of a simple PO as supplemented by the
provisions of the CISG, which is applicable to all international sales of goods
where the parties of contracting nations have not elected an alternative set of
applicable remedies and terms.’’® Both the United States and Mexico are
contracting parties. Further, Produce is a “good.”””’ Therefore, the CISG will be
applicable to such agreements unless the parties elect to the contrary, as by
electing to operate under the DRC regime. Below we will analyze each of these
forms of agreements, which might be used in lieu of the DRC provisions, or either
as a supplement to or in lieu of PACA provisions, described earlier.

a. Customized Written Agreements

In situations where the parties elect to draft written agreements, the
parties may or may not specify what law applies and may even waive rights they
would otherwise have under PACA and the DRC. The results may or may not be
beneficial. The agency agreements in Appendices A-1, A-2, and A-3 represent

370 See United Nations Convention on Contracts for the International Sales of Goods

arts. I, 6, Nov. 2010, E.10.V.14 [hereinafter CISG], available at
http://www.uncitral.org/pdf/english/texts/sales/cisg/V 105699 7-CISG-e-book.pdf.

' In DRC arbitrations, the parties regularly apply CISG, thereby acknowledging
that Produce is a “good.” See supra notes 338, 347-49 and accompanying text.
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good examples of situations where the parties have elected to apply law and/or
dispute mechanisms other than those provided by PACA or the DRC.

For example, in paragraph nine of Appendix A-1, the parties elect a
dispute resolution regime exclusively in the form of arbitration according to the
Commercial Arbitration Rules of the American Arbitration Association. Further,
the agreement leaves open what law applies in interpreting and applying the
agreement. The result is that the parties have waived any right to try their disputes
either through use of the U.S. Federal District Court or the PACA administrative
procedures under PACA, as set forth above.’”* Very arguably, the Grower’s rights
under the PACA Trust regime are thereby lost. However, it is unclear whether the
Grower could still complain to the U.S. Department of Agriculture so as to put the
Agent’s PACA license in jeopardy with the Department. The risk of being unable
to use the PACA dispute procedure may not be a terrible loss for the Mexican
Grower, who would have to post a “double bond” with the Department to do 0.
Moreover, there may be considerable advantage to both parties in electing a
relatively quick and non-appealable arbitration rather than the more complicated
and lengthy PACA procedures described above. However, in agreeing to
arbitration, the Grower may well be giving up his rights to use the PACA Trust
regime mentioned earlier, which would be a significant disadvantage the impact of
which may not be fully understood by the Grower.

In addition, by not specifying what law applies, the parties by default
allow CISG to apply.>” Of course, it is not clear whether the parties have made
this election knowingly, but the effect remains. Finally, it must be noted that the
CISG “governs only the formation of the contract of sale and the rights and
obligations of the seller and the buyer arising from such a contract.””® The CISG
does not govern “the effect which the contract may have on the property in the
goods sold.”*"® Therefore, the terms and conditions of any lien or security interest
that may be taken by the Agent will be governed not by CISG, but by the laws of
the nation where the lien or security interest is taken.>”’

The Agreement shown in Appendix A-2 offers another alternative type of
arrangement. Paragraph 26.4 specifies that the laws of both countries apply and
then delineates where each is applicable. On issues of interpretation, compliance,
and/or judicial enforcement made in the United States, the Arizona State Courts in
Nogales, Arizona and/or the Federal District Courts in Arizona shall have
exclusive jurisdiction. Likewise, “for everything related to the interpretation of,
compliance with, or judicial request of the obligations under this Agreement in the

32 Such elections of dispute resolution mechanisms in contract are usually treated as

exclusive and result in a waiver of the right to use any other forms of dispute resolution
regimes. See American Arbitration Association, Commercial Arbitration Rules, § M1.

B See supra note 298 and accompanying text.

M CISG, supra note 369, arts. 1, 6.

B Id art. 4.

36 Id, art. (4)(b).

3 Qee infra app. A-1, | 6, which provides for the Agent’s right to obtain liens and
security interests to secure repayment of any advances made to the Grower.
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United Mexican States” will be heard in the Mexican courts in Nogales, Sonora.’’®
In other words, it is not clear at all what actions need to be brought in which
country, and the parties appear to have a choice in that regard as long as they
bring their actions in the limited venues indicated in the Agreement. The only
exception to these venues applies to actions to enforce liens and security interests,
which may be brought wherever necessary.””’

With regard to choice of law matters, the Agreement is slightly clearer.
It states that Arizona law will apply unless an action is brought in Mexico, in
which case the law applicable to a venue in Nogales, Sonora will apply.**® This
“choice of law” provision successfully eliminates the application of the CISG, by
election of law.**! Further, it appears to preserve the Grower’s rights against the
Agent under the PACA Trust provisions discussed earlier.’®® However, the parties
are left to the law of the venue as their choice of law, and therefore are simply in a
position of competing to get to the courthouse in their respective jurisdictions.
Even the first to file, however, may not have an advantage either as to applicable
law or as to jurisdiction, since nothing prohibits the other party from filing in his
own “home” venue.

Finally, Appendix A-3 provides a much simpler and more workable
alternative. This Agreement provides that the law of Arizona applies to all
matters and that the exclusive venues for all disputes are the State courts located
in Nogales, Arizona, or the Arizona Federal District Courts.*®? Clearly, however,
if the Agent were to bring actions against collateral located in Mexico, that action
would have to be brought in Mexico under the laws of Mexico applicable to that
collateral.

Appendix A-3 also expressly provides that the Grower agrees to “waive
or subordinate” his rights under the PACA Trust provisions “in favor of a
financial institution,” if the same is required by the institution in order to provide
financing for the Agent.*®* While this language is not entirely clear as to whether
this constitutes an absolute waiver or merely a duty to subordinate if required by
Agent’s lender, the concept of such a waiver is addressed here as it is not in either
of the other Appendices discussed above.

Of the above agreements, Appendix A-3 appears to be most favorable for
the American. Appendix A-1 seems the clearest and, overall, the most favorable
to the Mexican. Of course, many other variations of agreements are possible.
However, the point is that, if both parties were members of the DRC, little of this
would be necessary as the DRC establishes a very clear and fair regime that would
render much of these agreements unnecessary. This should make it clear to
Mexican participants that they certainly would be better off using the DRC regime

% See infra app. A-2,  26.4.
379
Id.
380 Id
3l CISG, supra note 369, art. 6.
B2 See supra notes 331-35 and accompanying text.
38 See infra app. A-3, 19 28-29.
3 See infra app. A-3,  11.
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than the lopsided types of agreements discussed above. Moreover, even the
American parties would be better off since the DRC regime seems eminently fair
to both sides and provides for far quicker and more efficient dispute resolution
than do any of the agreements in the Appendices to this article. In addition, the
American should want the Mexican to be a member of the DRC for another
reason: it would require the Mexican to bring disputes against the Agent (other
than other the PACA Trust provisions, which are rights expressly reserved under
the DRC regime385) only in the DRC and not in the more cumbersome and
expensive procedures established through PACA.”® Thus, both parties would be
better off if both simply were members of the DRC and subjected themselves to
the efficient and fair dispute mechanisms of that organization, rather than the
regime of PACA (applicable only to the American anyway), or even the
customized provisions of written agreements such as those in the Appendices,
which inevitably would involve complex, lengthy, and expensive court
proceedings.

b. International Trade Centre Model Contract on the
International Commercial Sale of Perishable Goods

The International Trade Centre (ITC) of the United Nations Center for
Trade and Development (UNCTAD) also developed its own Model Contract on
the International Commercial Sale of Perishable Goods (Model Contract),**’
attached hereto as Appendix A-4. As one would expect, the ITC Model Contract
utilizes the terms for payment and transfer of risk found in INCOTERMS.**®
Further, it expressly provides that the CISG will apply as to any issues that are not
considered in the Model Contract, so that the conditions of offer, sale, contract,
and remedy found in CISG are incorporated into the Model Contract to
supplement its terms.*® In addition, the Model Contract also incorporates the
International Institute for the Unification of Private Law (UNIDROIT) Principles
of International Commercial Contracts.’®® Importantly, the Model Contract also
applies the “law applicable at Seller’s place of business through which this

385
386
387

See supra notes 331-34.
See supra notes 297-329 and accompanying text.
See UN. CENTER FOR TRADE & DEV., INTERNATIONAL COMMERCIAL SALE OF
PERISHABLE GOODS: MODEL CONTRACT AND Users’ GuIDE, UN. Doc.
ITC/P34.E/TSS/FASS/99-I1X (1999) [hereinafter ITC MODEL CONTRACT]; see also infra
app. A-4.

3% See ITC MODEL CONTRACT, supra note 387, § 3; INT’L CHAMBER OF COMMERCE,
supra note 171.

% See ITC MODEL CONTRACT, supra note 387, 9 14.

3 Id; see INT’L INST. FOR THE UNIFICATION OF PRIVATE LAw, UNIDROIT
PRINCIPLES OF INTERNATIONAL COMMERCIAL PRODUCTS (2010), available at
http://www_unidroit.org/english/principles/contracts/main.htm.



648 Arizona Journal of International & Comparative Law  Vol. 30, No. 3 2013

Contract is to be performed” to fill in any blanks not covered by any of the
above. ! '

The Model Contract is also very clear as to the procedures applicable to
various alternative forms of payment available. Paragraph five of the Model
Contract provides alternative methods of payment by “Payment In Advance,”
“Payment By Documentary Collection,” “Payment By Irrevocable Documentary
Credit,” “Payment Backed By Bank Guarantee,” or “Other Payment
Arrangements.””*> Where the second of these alternatives is to be used, the Model
Contract specifies that the Rules of Documentary Collection of the International
Chamber of Commerce apply.’> Where the third alternative is to be used, the
Uniform Customs and Practice for Documentary Credits of the International
Chamber Commerce will govern.®* And where the fourth alternative is used, the
payment terms will be those stated in the Uniform Rules of Demand Guarantees
published by the International Chamber of Commerce.’*

Finally, the Model Contract specifies that all disputes will be arbitrated
under the Rules of Arbitration of the International Chamber of Commerce.**® In
the event that the claim exceeds one million U.S. dollars, the dispute will be
resolved in the International Chamber of Commerce International Court of
Arbitration.*’

Thus, the Model Contract is precise, albeit one must almost be a lawyer
to fully understand it. Nevertheless, parties who do not use it would be well
advised to at least review it, or use it as a base from which to begin drafting a
custom agreement if they choose not to utilize the DRC regime. It is clear and
provides for most unforeseen circumstances through its reference to the various
international conventions and rules cited above. Even if one did not fully
understand those conventions and rules going in, one could at least reference them
as needed and determine the validity of the respective positions of the parties.
That is far better than having a contract that is vague, fails to cover important
issues, or even worse, is internally inconsistent. Drafting a custom contract using
the ITC Model Contract as a place to start would seem to be good practice in the
context of international Produce sales transactions. At a minimum, it is a sound
alternative and should not be dismissed out of hand.

V. CONCLUSION

The importation of Mexican Produce into the United States involves
many different Players, the laws of two nations, and goods that are highly

31 See ITC MODEL CONTRACT, supra note 387, 9 14.

2 1d q 5.

39 g

9 g

95 g

zz;’ See ITC MODEL CONTRACT, supra note 387,  15.
Id.
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perishable and require efficient delivery to market. At first glance, it appears that
very complex transactions are handled too informally, with almost no
documentation beyond a PO and a BOL. The industry, however, has adapted well
to the complexities that face it and has rendered many of the usual transactional
formalities unnecessary. By working together for their common good, the
members of the industry have developed rules and regulations that are well
accepted amongst all the Players, as well as the mechanisms to enforce those rules
and regulations. In this way, the industry has become able to manage these
difficult transactions smoothly and efficiently, but almost completely without
formal documentation. Each of the Players knows what is expected of them, as
well as what they should expect of others. The result seems to be few surprises on
a day-to-day basis.**® And when surprises or problems do occur, they can be
resolved expeditiously pursuant to the DRC Mediation and Arbitration Rules and
the PACA-sponsored mechanisms for dispute resolution. In particular, the DRC
Dispute Rules are simple and efficient. They also provide a fair venue for dispute
resolution for parties from all three of the NAFTA countries. Yet, Mexicans do
not appear to be joining the DRC in the numbers that Americans and Canadians
do. Therefore, the efficiency of the industry could be increased, rather
substantially, if all parties in the Produce trade from all three countries became
members of the DRC. Nevertheless, the industry has a strong start in this regard,
and one can hope that the sound mechanisms inherent in the DRC rules will
ultimately attract all players.

Another weak spot in the industry appears to be in situations where
written contracts are drafted, which is usually where Growers and Agents have
formed a long-term relationship. The author’s review of the contracts, which he
has seen, has led him to believe that those contracts are drafted in strong favor of
the Agents, often in ways that probably are not obvious to Mexican Growers.
That is understandable from the point of view of the Agents, who often double as
the Growers’ financiers. Nevertheless, especially where the Mexican Grower is
not a member of the DRC and cannot rely on its rules and dispute mechanisms,
Mexicans ought to take great care in these matters. To begin, they might consider
available international model contracts and related legal rules and conventions that
might help lead them to more balanced contracts.

In any case, it seems clear that the overall sophistication of the Produce
industry working between the United States and Mexico is quite high and is
rapidly evolving into a model for other businesses and fields. Other industries
could learn much from the U.S.-Mexican Produce Industry.

398 Coogan, supra note 3.
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APPENDIX A-1: MARKETING AGREEMENT

2013

maréating Jynaman!
This Agreement is entered into oo by and berween th- G NNNRN
(“Agent”) and
(*Grower”) whosc address and designated representative are set forth in Exhibit A attached bereto.
Agent is in the business of handling, distributing and marketing high quality agricultural crops for fresh market
consumption,
Grmuaxpmﬂmedmpmdnmgh@qnxhtyauplmagoodandfannn‘hkenmm.andhumemvn@tm
farm on prop age in Exhibit A attached hereto.

Grower desires to have Agent act as its exclisive sales agent for the distributicn and marketing of the ("Crop{s)”) listed on
Exhibit A attached beretn. Agent is willing to do so under the terms and coaditions set forth herein,

Thercfore, Grower and Agent agrea, for valuabie consideration and the mutual covenants contained herein, to the
following:

1. Growing and Packing. Gmwcrd’m]lbarspomblefmbegwwmgofﬂm&opmammcrb&wnedm
producing the highest quality Crop, including nsing the approp of p irvigation, igation and
cultivation. Grower agrees to tako afl p ions and actions ,w"ﬂnimry ditions in conducting its
growing operations to preveat the Crop fram being subject to contamination which could interfire with its marketability.
From tims to time, Ageat may, but stall not be obligated to, provide advice to Grower regarding cultural practices,
harvesting, packing or quality control issues. Grower however, shall remain solely responsible fir its farming and packing
opaunmsandAgunibannotbehableﬁruqyadeemornmgwuanmm Agent shall rot be responsible for,

+d d may purch f mbdnlfnfGrowcrmdinunysmhmmnou.Azuﬂshaﬂheamhdwam
pﬁcmi(lo%)md]mgchatgcabovethemﬁ based by Grower shall be of like
specifications and bezar a label approved by the Agent. Gmushaﬂberaspmiblnfmnllmhwhlemnnposmm
Grower chall consult with Agent s to barvesting schedules and general fum practices, and shall promptly notify Agent of
unymummtlmmlghtumﬁtmmeu’:abmxymemmlymﬂxuhanasnngsdndules,orwhlchmsyaﬂ%cldr
Crap, its quality and /or marketability. Both parties recogrize that a high degree of di and are
necessary to enable each party to fully perform as required herein and each party agrees to eaact its best efforts and good
ﬁuﬂ:mcanymgomnudnheshmn Grower shall be responsible for grading and packing the Crop in suitable shipping

Hy identified in rd, with prevailing industry standards and all laws and regulations applicabls

ﬂmmu.mnhhbelsorbmndsd:nguwdby.\m

2. Harvesting and Hauling, Grower shall be responsible for harvesting and hauling Crop from the field ta the stoeage
facility designated by Agent, at its sole cxpenss. Agent expressly reserves the right to return any portion of the Crop
delivered by Grower which, in Agent’s solc judgment, is not marketable. Any porticn of ths Crop oot accepted by Agent
shall automatically be released 1 Grawer for sale or disposition clsewhere, and Agent shall have no Liability therefor. If
GmwerthllstowtpmnpﬂymretnmmypmafnaCropmleuedbyAgmtnﬁwnmbyAgmtufﬁ:mlme,
Agent is authorized to take the steps it deems necessary @ dispose of the released Crops, at G '3 exp
shaﬂbeﬂnsob;udgeufﬂxquahtyamepmdmﬂmmdnmmdmyadmeGmwdmmﬁmemngn
any time it deems marketing or quality conditions to be unfavorable.

3. Cocling and Handling, W!meruchhvasmCmpmd:AgutsmﬂlmasmNugnl:s,Anmn.Agmtslnﬂ
be respansibla for providing cold storage, pre cocling, handling, strapping, loading, pafletizing, other buyer-reiated supplies
and services, at its sole expense, and shall collert direcity from buyers for Agent’s sale account and without obligation to
report to Grower thereon, all revenues and profits for said services. A schedule of all charges to be billed o the customers
for such buyerrelated services are reflected in Bxhibit B.

4, Grower Warranties. Grower warrants that it has fall legal right and title to Crop covered bereunder and that
Grower’s imerest is clear and unencumbered. Grower will not transfer cwnership of the Crop to anyone without ootice
and express written approval of Agent. Grower represents and warrants that it is entitled to the complete and unrestrictod
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useandposmcnofthnPmnpmmmmpummdmnAgmMumedmmﬂmmm

Propesty as y to perform its der. Grower will immediately notify Agent of any situation which
msjnmmrfmewﬂhGrowu’snbdnytommlyw:ﬂ:ﬂstwﬁnngqumy the quality or
marketability of the Crop. Uil the Crop subjoct to this Agreement has been received by tirdgdity ¥

auhedmamuﬂemmeCmpslnllmmmﬂ:Grm,mAguﬂ Gruwullmﬂbaruuqnnlnynsks
ansocigted with the Crop. Grower warrants that it bas the fo experience
nm:ymﬁummmmmwmeﬁwmammdﬁmﬁbmm,mdmmmNch
Crop wilt be of a good and marketable quality and at the stite of maturity required by Agent. Grower further warmmts
that it possesses all necassary permits, licenses, and anthorization to perform its obligations hereunder and that no chemicals
lmvube:narwil.lbeapphedmsaﬂCnpmmmehndupmwhd:dempsmgmmﬂmwmhmdadrmtmdad
hamn&padmu,hmﬂms.sellmg or consumption of same unsafe or illegal, end that said crop is free flom
uﬂbePedcmlFmd,DmgananmaActandanyomempphcablesmmwhw
vawu-warmmdmnhassmdly i ‘wnha.ll licable lkaws, regulations and aft facturers’ or
regtrictions ng the uf, herbici oranyodﬂchummls,mmndnﬂmmapphmm
mcmhasmqmmdbylaw Gmﬂwmmmﬂmmmmmmwmwmmm harvesting
orpwkagmguﬁhﬂCropwu!atumylhtml slatnmhcaludmanauurlawrﬂanmm without Limitation, health, hygione,
mvucnmmmloondmons,m, altered or mish ”ﬁnd,labnrwngm.mluyman,wmkus

| injary or gfid desth. Grower forther that, at all al times der, it shall

cmygmemllmhﬂnymdwmm compensaticn insurance ia an amount deemed sufficicnt to cover similar operations of
the size and pature of the Growers’ operations, but in no event shall it minimum geocral lisbility coverage Limits be less
than one million dollars ($1,000,000.00),

Natwithstanding anty other provision herein, and in addition to any osher right or remody Agent msy have, Grower agrees
to indemnify, prmmudmm:ﬁnnmmwm;admmmwwdammmm
hnunmthsmozwyaﬁesandm,ummgﬁwnﬂsbmofmyofcmwe‘l b
of warranties deseribed herein o elsewhere in this Ag

S Marketing Methods/Responsibilities. Agent shall have full coutrol af the times when, the places wheve, tho parties
to whor, the methods by which, and the prices for which the Crop is sold, Agent shall endeavor to obtain the best prices
for the kind and quality of Crops produced by Grower: b , Grower acknowlcdges that Ageat makes no guarantee
whatsoever as to prices to be actually recaived for the Crops, oc that the prices received will sctually yield a positive retum
to tht Grower. As compensation for its services, Agent shall be entitled to a commrisyion of Fifteen parvent (15%4) of the
gross F.OB. sates price, on all sales, whether on an F.O.B. or Delivered basis (inclusive of freight).

MmukdmgﬂnCrop,AgmmaqmsalyannnMWaﬂnnhnzdmnmfymmmhwnherwer,tol)se.!lm'
consign the Crops through local or destination brokers: to 2) sell on an F.0.B., Delivered, C
Open, Price-After-Sale, Price-After-Arrival, IumtAwunmorDelayedBillmg bms’lo!) mweddy Amnthly,qm)yur
anmnlpnoes,msetmlngurhdpnees to exter into ad or p with or to pay p

or rebate to to 4) pay anry govemnueninl assessments or take anry actions required by faw:
mS)wﬂea,ﬂa,pmseane,nndwtﬂechmsmﬂlamm in Agent’s own name, involving payment disputes with
customnexs, including PACA Trust caforcsment actions and casrier claims; 6) (o obtain inspections a1 Grower's expense,
whenever Agent, in its sole judg deems it ially ble or tegally y to do s0; 7) to register with
and market though any e-commerce firm providing services for retailers, or ageats, or other customers as may be deemed
mwssatywmﬂmu:ﬂymdmtmmAgmnwlamdgrwn,wnhanynhmdfnmmssxmurhrgewbededncmd
fram proceeds dus Grower; ) to take any other action which may be, in Agent’s sole jud;
mdcrd:ummmnoumﬁcnvelymrkuordum‘bmdnCmp or9)wemvmﬂ:mmsofsakﬁomF0.B lo

1gations, enants, rep

consigmment or to grant price adj credits ar all due to market ch , or for rep shrinkage, o due to
dwquahtyorcondmmofCrops.AgenhsexpremlyamhmmdbyGrnmmgmmanymhad;umnummdmwuw
Grower’s right to require g of other di ion from Agent’s customer, whesever, in Agent’s
sole;nd,gmmt,aappmnpnmmlm’pnmnmdnno ¥ requiring inspections, dump certifieates, accounts of sak or other
from the woutd bo bis, would bly delay the resale of the perishable Crop, or
woald otherwise impeds the tion of sale at destinath mAgents dgs Grower bereby waives the right to
require inspections or other supporting d jon in jon with sales adj granted by Agent on any lot
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alleged 1o be of substandard condition at the destination. Agent ghall not be liable far errors in judgment in the exercise of
its obligations or marketing prerogatives st forth berein.

To the cxtent Ageat incurs expeases ot charges for inspection, outsids brokerage fres, assessments, rebates, promotsonal
nﬂmmm&hmrmdh&mhbm,mmw.mm:mmﬁu,mw
fees, transportation, legal fees and cost, of any other expenses associated with Agent’s duties described above ar otherwise
incurred i marketing the Cropy, or in collecting the procesds due therefor. Agent is anthorized to deduct from Grower's

saks proceads, all such charges incarred.
Agent may elect, in its sol judgment, to participate in p ional events, charitable programs, trade shows, and similar
activitics for which contributions or donatians of Crops are y in the trade. In the evont Agent determines to

participate in such, G and authorizes Agent to use that portion of Growers Crop necessary for such
Pmpwﬂ,andundmmmbmmmﬁmdswiﬂbemndvedﬁnﬂnpmﬁwofﬂ»Cmpmuﬁﬁad.Apnwiﬂ,mﬂ)egzumt
mpom’bb,dixhihnethemufmynxhpmmﬁonalmdmimhkdmﬁnmnpmratnbaaix,ammgn!lmaaming
Growers during the stason i which such donation is made.

6. Advances. Ammy,ﬁm&mmﬁmmbhmmmcm,hnhmmmwbe
required to do £0. nmmmmmummummammwmmm
member of toos barvested, multiplied by a rats establishad by Agent for the season. In order to secure any sums due or
payable by Gi to Ageat, inchuding, without limitation, sny seed purchases, any plant purchases, any ad or
loansmathrowerbyAnnt,Gmrhﬁ&ymmmtlmmwhcmwu’s&uplmmmy
proceeds therefrom. Grower agrees to executa any additional documentatinn requested by Agent needed to secure
Gm'-mmtwmmwmmmmmmmmumwmmWwy
form the proceeds of sulo received for the Crup,

7. Accounting, Ammmmmpmmdwmammwm
however, the parties recognize that such ings are subject to change based upan sctual retums received. Within
thirty (30) days of the final shipment of Growes’s Crop, Agent shall provide G with a Fina! Liquidation Report of
all sales, 0a a Jot-by-lot basis, showing the gross F.0.B, or Delivered prices received, exclusive of buyer add-an charges

referenced in Exhibit A, The sales commizsions, advances and all other authorized Kp shall be dedusted from the
gross sales retums. A sample Final Liguidation Su is attach d hereto as Extibit B, which Grower has carefully
reviewed and which Grower agrees in its current format provides sufficient infy ion about the sales of the Crop, and

Grower agrees that sach statement constittes & “complete acocunting.” Agent shall also provide Grower with

preliminary infoemati ‘v&mF.O.B.prhumdMnchdwufbuywwmdmgummby
variety and pack style, for returns Apent has received &5 of report dats. Agent reserves the right to deduet credits or
Mﬁ:mmmmmmmmmmmm“mcrmmumaymmmmmmma
prices in excess of actoal returms.  Final less deductions for advanoes, charges end exp as suthorized berein,
rlnllhmnﬂrﬁmdmmhmmmm,w&tuﬂmoﬁmwis:agmdto.s!nllbawiﬂﬁnﬁmysﬁve
{45) days of the fimal shipracat of Grower’s Crap.

8. Separate Eutities, Liabilities. Ageat and Grower ore separats entities sparately and independently conducting
thair own busi , and this Agr dwmmwmm.wshaﬂhhnplyupxmmhip.wjoimmmorjoim
employer refationship between them, Mmkwmhamhoﬂuwtyud"T dent contractnr, responsibl
For direction of and complete control of its own respective eonployess or d employees. Fach party shalt maintain
MMW’WMMIMMWMWWIWMMWMth
ufbmhm,udmubpmd,demdmdhoubunﬂmhmhuminnmymjwy.labor.mplnymmordmnga
chirmufmymwhtsoemmisingumu!hanpmﬁmofksownmsinmmﬂnaﬁims,umnrmniisionnfhs
ageats, servants, rep ives and/or employ .thhzrpmyﬂmulmennyauﬁmityovuﬂnmploym,mw
contractors of the other,

9. Di Mad:

3 P ion/Arbi mwﬁwmmwmmllmﬁrmdﬁummmm
controversy or elaim arigi moformhﬁ\gmmhwmpmqﬂybymﬁngmdmﬁaﬁnghsmdmﬁthn
another. Mﬁspmwmumﬁﬁhmdmwmdﬁmmﬁaﬂmmwﬁnhmrﬁs&dhmﬁngm&
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othetw:ttnnmnv@)nmﬂ:suﬂhc&mwahﬁnnmsba!]ﬁmbembmmmnwdmmdﬂ'msmﬂxﬂy

diated, shall then be L‘by ding to the Commercia) Arbitration Rules of the American Arbi
Association. The award rendered by the arbi shnﬂbeﬁnﬂundbmdmgondmpamu.rhcmufuymm
or arbitration shall be split evenly between the parties. Any claim of cither party not raiserd in writing and severed upon the
other within nine (5) meunths of the date it first accrusd shall be deemed waived and may not thereafter be brought before
any cowrt, agency or arbitrator.

10, Term of Agreement, mmdﬂnlmwnuﬁuﬂwngmgmdshwmgamm&xuud,byndmum
teyminats until each party has performed all of its obliga der. In other words, the Agreement sholl continue in
ihmmﬁ]GmwerhasdchvuedmmmCmpﬁnmam,auprlﬂmmhnndbuﬁlﬂym:d.kgmtfor
advances, interests, costs and commissians, and has performed all other obligations required bereunder; and until Agent has
mmmdtoandpudcmuR’ranymmannsmuibrtheualcofmcmgmdpuﬁmmdnﬂoﬂudmmuwd

dk , this A shall be deemed renewed and in full force and effect with respert to any Crop grown
byGrowerupondalwuymAmt,mAWsqummeufsmﬁxdlsﬁbuhonmnla,orbyacccpmeeo!any
advance made by Agent in cash or other vatuable consideration to the Grower.

11, Mecirs, Successors, Assigns,  This Agreement shall be binding an, and inure to the benefit of the heirs, executors,
adminigtrators, successors and assigns of the parties hereto, Notwithstanding the foregoing, G mRy nol assign its
rights ot dutics hereunder without the express written consent of Agent.

12. Entire Agr This Agr ins the entire A B thepamnshmlﬂammthenghb
granted and the obligations assumed. AnymodxﬁmmsoramﬂmamsmﬂmAmshaﬂbeofmfmmandeﬁu
uniess in writing and signed by the parties hereto.

13. Partiad Invalidity. Should any term or the application of any term in this Agreement be desmed unlawfhl, invalid or

otherwise menforceable, the remainder of the Agn ghall not be affected thereby; and each term of this Agresment
shall be valid and enforoeable to the fullest extent permitted by law.
14. Grower's Aceept: If Grower’s Crop is delivered to Agent after reccipt of this Agreeroent, Grower will be

deemed to have agread o be bound by the terms of this Agreement, regardless of whetber either or both parities execute and
retum the Agreament.

15. Notices. Al cor dence and notices b der should be mailed or faxed to the addresses and/or numbers st
MmmxmmmqummmmmmMWMmmmmm

Apenrts Grower:
President

Its:
Deate: Datex
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Exhibit A
Name:
Address:
City/State:
Zip.
Phane:
Fax:
Acres: Variety:
Location:
Exhibit B
Listing of Applicshle Charges
' i - ! Squash Watermelon Banana
Bulk to Carton $3.50 $.06/ba $3.50 $.07/bs
Bulk to Bins $.03/Ibs
Bin to Carton £3.50 $.06/bs $3.50 $.07/bs
Plus Bin refund Plus Bin refund Plus Bin refand
Carton to Carton $3.50 §.05/bs $3.50 $.06/1bs
1pac/2pac $.06/bs
Bulk Load $.03/1bs
Material Price * 24" Bin $9.08 Caps $1.21
Pallgtization $.95/ctn $.95/cn $.95/ctn $.95/ctn
In & Out Charge 36" Bin $4.50 24" Bin $3.50 Carton §.35
Decals $10.00/roll $10.004ruck $10.00/roll $10.00/r0ll
$10.00/roll
Temperature Recorder  $26.50 Naticnal Wi dom P Board A $.02/cwt
Page 5 Agents Initials Growers Initials
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Page 6

Arizons State Federn! [ogpection
* Material Prices will vary and will be change as prices change without notice.

$.02/con

Agents Initials Growers Initials
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EXCLUSIVE DISTRIBUTION AGREEMENT

This Exclusive Distribution Agr (this "Agr ") is made and entered into as of
this @ day of 4R 2008, (the "Bffective Date”) by and between
Arxizona corporation ("Distributor”) and NN S.A de C.V. a Mexican a:my
{"Grower™).

RECITALS

A Grower has ownership, controf or p ion of @ of farm properties located
as sct forth on wm&m (the “Land"), suached hereto and incorporated by this
reference as if set forth in full, wherein the Grower intends to plant, grow, harvest, and export
into the United States fruits and vegetables during what is commonly knowa as the 2004-2008
Mexico winter fruit and vegetable season (the “Season™).

B. Distributor is in the business of distributing and selling produce in exchange for
compensation and is willing to sell and distribute the fruits and vegetables that Grower produces
on the Land during the Season (the *Produce”) upon the texms and conditions set forih herein.

C. Distributor is willing to advance and lend to Grower certain maneys for the planting,
growing, harvesting, picking, packing. and shipping of the Produce during the Season in order to
induce Grower to ship the Produce directly and exclusively to Distributar.

NOW, THEREFORE, in consideration of the terms, cov and agr
contained herein, the parties agree as follows:
AGREEMENT
1. RECITALS. The parties hereto acknowledge and agree that the foregoing recitals are

true, correct, accurate, in proper form and fully binding on them and are incorporated herein by
this reference as if set forth in full.

2. THE FRODUCE.

21 Commeodides/Hectares. Grower, st Grower's sole cost and expense, shall plant,
cultivate and grow the fruits and vegetables on the acreage or hectares set forth on Exhibit A
Schedule 2.1 A attached hereto, on the Land, which fruits and vegetables shall constitute the
Produce and shall at Grower's sole cost and expense, harvest, pack, export, ship, and deliver the
same exclusively to Distributor's warehouse located as set forth on Exhibit A Schedule 2.18B
attached hersto or at such other warchouse location as Distributor shall direct ("Distributor's
Warchouse™).

22 Qunnmy and Q\nlxty of Produce. Grower shall ship to Distributor at

Distril r's Wi the Pr Grower shall grow, p!ck pack and grade the Produce in
accordance with the best standards and practices prevailing in the area in which the Produce is to
be grown and will ensure full com.plnance with all U.S. and Mexican federal, state and local
d canceming the same. Grower shall undestake to insure that 1) the

Produce shall meei the import and export requirements to the United States of America and
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Canzda; and ii) upon delivery of the Produce to Distributor at the Warehouse, the Produce is of
merchantable quality and fit for human consumption, including without limitation by securing
and safeguarding the Produce to preclude third parties from contaminating or adulterating the
Prodifce. R Ve -
& - o heely

2.3 Sales. Distributor shall sell the Produce from Distributor's Warehouse.
Distributor shall, to the exclugion of Grower and in its sole discretion, judge when, to whom,
upon what terms and for what prices the Produce shall be sold, it being understood and agreed
that Distributor may sefl the Produce to any person or organizafion, including persons or
corpanies related to Distributor or to persons or companies over which Distributor has direct or
indirect control or to persons or companies which have direct or indirect control over Digiributor
(“Related Parties”). Pursuant 1o 7 CF.R. §46.32 (¢), Grower is hereby advised that the initial
circumstances under which Distributor will sell the Produce to Related Parties are set forth on
Exhibit A Schedule 2.3. Tt is expressly understood and agreed that Distributor may, in its sole
discretion, sell the Produce F.O.B., on consignment or reconsignment, priced on arrival, as
delivered sales, or on joint accounts and that Distributor may sell through brokers. Distributor is
authorized to enter into agrecments with buyers to sell the Produce for a fixed price over a
specified period of time, even if the fixed price agreed to is less than what the Distributor would
have received had the Produce been sold far the fair market value on each particular date of sale.
Distributor i3 authorized to pay collateral fees, slotting fees, rebates, incentive payments,
promotional allowances and the like, the cost of which shall be bomne by Grower, The parties
agree that Distributor shall not be liable to Grower in the exercise of Distributar's discretion or
judgment and that there is 0o guarantee or representation by Distributor of the price for which it
will sell the Produce and whether the Produce will be sold for the same price as other
cormmodities on the same sale date. Distributor may, in its sole discretion, grant receivers or
buyers of the Produce rebates and credits against the invoice price of the Produce for any reason,
including but not limited to market decline or quality, without the necessity of an inspection
relating to the same. Distributor shall have the right to comply with all marketing orders, prorate
orders, and marketing agreemenis that have been made or may be made pursuant to any law or
ordinance. All sales proceeds, including palletization and pre-cooling charges from sales of the
Produce shali be paid by the receivers to Distributor.

3. ADVYANCES.

3.1  Preharvest Advances. Distributor shall and does hereby agree to advance and
loan to the Grower the advances of money and/or goods set forth on Exhibit A Schedule 3.1
attached hereto and such other sums of money or goods as Distributor, in its sole discretion, shall
detenmine (the "Advances”). Grower agrees to apply the Advances to the growing, planting,
cultivating and/or packing of the Produce. Except as otherwise set forth on Exhibit A Schedule
3.1, Distributor will advance such sums or furnish goods to Grower at such times and in such
amounts or increments as Distributor, in its sole discretion, shall determine and said amounts
shall be charged to Grower's account.

3.2 Terms of Advances. Each and every one of the Advances whether of cash or
goods, shall bear interest at the rate set forth on Exhibit A Schedule 3.2 attached hereto from the
date of each specific Advance, Grower shall repay Distributor for the Advances and interest
thereon 28 provided in parsgreph 6 of this Agr provided h that Distributor ghall at

- 2
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any time have the right to immediate payment of all Advances and i th upon d
therefore. If no demzand is made for payment of the Advances and interest thereon, the Advances
and interest thereon shall be due on SR, 2004,

33 Pagaré. Grower agrees to execute a Promissory Nete (the “Promissory Note")
and/or the pagaré (the "Pagaré”) in the form attached hereto as Schedule 3.3 for each Advance.
Grower recognizes that each of the Promissory Notes and/or the Pagarés are totally independent
of this Agreement, and that Distributor in its sole discretion, may at any time demand payment or
initiate collection procedures of the Promissory Notes and/or the Pagarés. Grower waives any
legal defense or exception it may have by virtue of any actual or implied rights or personal
exceptions derived from this Agreement and as foreseen in Article 8 paragraph XI of the General
Law of Negotiable Instruments and Credit Operutions.

4, ADDITIONAL ADVANCES AND CREDITS.

4.1  Pick and Pack. Distributor may, in its sole discretion and without obligation to
do go, during the Seagon as shipments are made, advance to Grower for harvesting, picking,
pacling, and loading the Produce the amount of pick and pack according to the schedule set forth
on Exhibit A Schedule 4.1 attached hereto for each package received by Distributor (the "Pick
and Pack"). Grower agrees to apply the Pick and Pack to the picking and packing of the
Produce. The Pick and Pack paid 10 Grower shall be charged to Grower's account. Distributor
may, in its sole discretion, discontinue picking and packing advances dug to mariet conditions or
other factors.

42  Expenses. Disuibutor shall pay and advance the expenses set forth on Exhibit A
Schedule 4.2 attached hereto and such other expenses as Distributor, in its sole discretion, shall
determine (the "Expenses™) and the Expenses shall be charged to Grower's account.

43  Terms of Pick and Pack and Expenses. Except as provided in paragraph 7.3 of
this Agreement, no interest shall be paid by Grower to Distributor for the Pick and Pack and the
Bxpenses. Grower shall repay Distributor for the Pick and Pack and the Expenses as provided in
paragreph 6 of this Agreement provided, however, that Distributor shall at any time have the
right 10 immediate payment of al! Pick and Pack and all Expenses upon demand therefore. if no
demand is made for payment of the Pick and Pack and Expeases, the Pick and Pack and
Bxpenses shall be due on RS, 2008

44  Other Expenses. Grower shall pay for and bear any and all other expenses
relating to the Produce, unless pursuant to the terns of this Agreement, Distributor is obligated
to pay for the same.

4.5 Credits. Grower's account shall be credited for all the Produce sales revenues of
the Produca received togsther with ipts of the items.
5. 'S COMPEN 3

5.1 Compensation. Distributor shall charge to Grower, and be paid for distributing
and selling the Produce, the commission percentage set forth on Exhibit A Schedule 5.1 of the
net sales price of the Produce (except for Tomatoes sold at the mininram Reference Price as

] 3
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defined below) net of any adjustments made to seles after shipment of the Produce (the

"Commission"). Distributor shall further charge to Grower and be paid the amount per package
of Produce received as sot forth on Exhibit A Sehedule 5.1 attached hereto as a handling or "in
and out” charge (*In and Out™).

52  Expenses. Distributor shall pay for and bear the cost of the items if incurred set
forth on Exhibit A Schedule 5.2 attached hereto, it being understood and agreed that the
expenses relating to said items shall not be charged to Grower's account.

6. CHARGES TO GROWER'S ACCOUNT, Any and all advances snd expenses

. whatsoever, except as otherwise specifically set forth in this Agreement, paid or incurred by
Distributor whether directly to Grower or to third parties relating to the Produce or otherwise,
including but not limited to the Advances, Pick and Pack and Expenses shall be borne by Grower
and charged (o Grower’s account. Distribitor's Commission and In and Qut charge as set forth in
paragraph 5 hereof and interest and principal on the Advances as sel forth in paragraph 3 hereof
shall be charged to Grower's account. The revenues received for sale of the Produce shall be
retamed by Distributor and applied against said amounts, including st the time of final
liquidation as set forth in paragraph 7.1 herein and/or in Distributor’s sole discretion to amounts
due from Grower to Distributor pursuant to any other agreement between Distributor and Grower
it being understood and agreed that Distributor shell pay no interest to Grower for retention of
said Produce. I said sales revenues are insufficient to pay Distributor in firll, then Grower shall
pay Distributor as provided in paragraph 7 hereof.

7. LIQUIDATIONS.

7.1 Preliminary Liquidations. Except with regard to disputed invaices, Distributor
shall provide to Grower according to the schedule set forth on Exhibit A, Schedule 7.1, a detailed
liquidation statement showing the amounts invoiced, received and/or collected as payment for
the sale of the Produce, and the deductions of amounts owed to Distributor by Grower, including
without Jimitation the following items, which shall be deducted in the following order of priority
or such other order as Distributor shall desire, in its sole discretion: i) the Commission; ii) the In
and Out; iii) the Pick and Pack; iv) the Expenses; v) the interest accrued on the Advances; vi) the
principal due on the Advances; vii) any other deductions; and viii) due from Grower to
Distributor pursuant to any other agreement between Distributor and Grower. After such
preliminary liquidations have-been rerdered, any balance found due and owing to Grower shall
forthwith be paid by Distributor to Grower. In the event there is a balance due and owing from
Grower to Distributor by reason of the moncys advanced hereunder, Distributor shall apply any
revenues received from sale of the Produce and shall carry over the balance o the following
preliminary fiquidation date.

7.2  Final Liquidations. Distributor shall within 45 days from the m]icr of i) the

termination of this Agr for any ; 1i) the tion of shi of the Pro to the
Distributor for any reason; and m) - 200‘ give and repont in wntmg to Grower a final
liquidation in the and d ing the set forth in paragraph 7.1 of this
Agreement.
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7.3  Payments. After such final liquidation has been rendered, any balance found due
and owing to Grower shall forthwith be paid by Distributor to Grower. In the event there is 2
balance due and owing from Grower to Distributor, Grower shall forthwith pay said sum to
Distributor. The parties may by mutual consent carry the debt over to the following season. Any
sums due hereunder shall be paid in U.S. Dollars and if not timely paid shall bear interest at the
rate set forth on Exhibit A Schedule 7.3 artached hereto. If payment is made in Mexico, payment
may be made in Mexican currency at the free rate of exchange thal B: (Banco Nacional de
Mexico) has for sale of the United States of America Dollar at the time and date of payment].

8. S AND LABELS.

8.1 Exclusive Distributi Grower ts and agrees that Grower will consign,
ship and deliver all of the Produce exclusively to Distributor F.O.B. Distributor's Warchouse
provided bowever, Grower may, with the prior written consent of Distributor, sell a portion of
the Produce on the Mexican National Market. In the event there are monies due from Grower to
Distributor, Grower shall pay all sales revenues from sales of the Produce on the Mexican
Nationa! Market to Distributor.

82  Names and Labels. Grower agrees that the Produce will be shipped solely and
completely under the names and labels set forth on Exhibit A Schedule 8.2 attached hercto, or
such other names and labels as Distributor, in its sole discretion, shall instruct Grower.
Furthermore, all produce, wherever grown, containing the names and labels designated sbove or
those instructed by Distributor, shall be exclusively shipped to Distributor.

9. MARKS, TRADE S CORPORA' . Neither
Distributor nor Grower shall, without the prior written consent of the other, register, use or
display any of the other's corporatc names, trademarks, symbols, trade mames or other
intellectual property rights, and the logos assacisted therewith or any name, symbol or mark
confusingly similar thereto. The use of any of Distributor's trademarks, symbols, trade names or
other intellectus] property rights by Grower shall inure 1o Distributor's benefit and shall not give
Grower any proprietary rights therein. Likewiss, the use of any of Grower's trademarks,
gymbols, trade names or other intellectual property rights by Distributor shall imire to Grower
and shall not give Distributor any proprietary rights therein. Distributor and Grower agree that
each has no right in or to any corporate names, trademarks, symbols, trade names or other
intellectual property rights of the other end that neither Distributor nor Grower shall obtain any
rights thereto and that any act by Distributor or Grower contrary to such understanding shall
constitute a breach of this Agreement.

10, REPORTING AND INSTRUCTIONS.

10.1 Reporting. Grower shall report his manifests or shipments of the Produce to
Distributor not lster than 3:00 p.m. Mountain Standard Time on the day of shipment. Manifests
should be received 24 hours before arrival in Nogales, Sonora, Mexico,

102 Instructions. Grower shall periodically receive instructions of the Distributor

with reference to the picking, packing, and shipping of the Produce. Grower shall comply strictly
with the picking, packing, and shipping instructions furnished by Distributor, including but not

L 5
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limited to halting or ceasing the shipping of Produce, if, in the sole discretion of Distributor,
market conditions or the quality of the Produce require the same.

10.3  Marketing Information. Distributor shall keep Grower informed about market
conditions and prices periodically, and shall report to Grower the inspections and prices of all the
Produce received.

11. UNCOLLECTED ACCOUNTS RECEIVABLE. Any loss incurred as a resnlt of

uncollectible accounts receivable shall be bome by Distributor. Distributor may, in its sole
discretion and at its sole cost, but without any obligation to do so, attempt 1o collect all accounts
receivable. Distributor ghall have authority to file claims, make adjustments, and arrange
settlements on any disputed items.

12, REPRESENTATIONS AND WARRANTIES.

12.1 Grower. Grower represents and warrants as follows:

12.1.1 Grower is/ere (m) mdmdna.l(s) doing business as produce grower.
Grower's exect legal name is a8 set forth in the heading to this Agr t. If Grower is an
organization, Grower's type of arganization and jurisdiction of organization are as set forth in
the heading to this Agreement, and Grower's sole place of business or if Grower has more than
one place of business, Grower’s chief executive office is located at the address set forth for
notices to Grower below. If Grower is an individval, Grower's principal residence is at
Grower's eddress for notices set forth below. Except as specifically disclosed by Grower to
Secured Party prior to the execution of this Agreement, during the five (5) years and six months
prior to the date of this Agreement Grower has not been known by any legal mame different from

the one set forth in the heading of this Agr nor has Grower been the subject of any
merger, consolidation, or other corp or organizational reorganization.

12.1.2 The execution of this Agr and all d d in

) herewith, including but not Jimited to the Pagaré (collectively "Agreements™) and the

of the i lated hereby are not contrary to Grower's Articles of

Incarporation or governing documents and will aot constitute a breach of or a defauit under any
contract or instrument to which Grower is a party.

12.1.3 Grower has full muthority to execute the Agreements. Grower relied solely
upon Grower’s own knowledge, judg and experi in making the decision to enter into the
Agreements and has not relied upon any representation, warranty, sttement, advice or
information of any type provided by or on hehalf of any of the parties hereto, except as
specifically stated in this Agreement.

12.1.4 Grower has all necessary right and power to enter into the Agreements
thereof and that the Agreements have been duly authorized by all necessary action of every type
whatsoever on behalf of Grower.

12.1.5 The Agr and the obligati of the Grower thereunder are, and
forever shall be, the legal, binding nnd joint and several obligations of Growst enforceable in
acoordance with their terms.

] 6
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12.1.6 That Grower's RFC number is set forth on Exhibit A Schedule 12.1.7
attached hereto.

12.1.7 There are no pledges, security interests or hens in the Collateral (as
defined paragraph 23 of this Agreement), which are prior to the pledge, security interest and lien
granted to Distributor pursuant to paragraph 23 of this Agreement.

12.1.8 There are no pledges, security interests or liens relating in any maaner to
the following: Crops growing or to be grown by Grower on the Land, including, without
limitation, the Produce (the "Land Crops"); Crops growing or to be grown by Grower on
property other than the Land (the "Other Crops”); Crops purchased, delivered or consigned to
Grower (the *“Purchased Crops”) (the Land Crops, Other Crops and Purchased Crops,
collectively referred to as the “"Crops™); Rights vnder contracts of insurance covering any of the
above-described property; Rights under the Perishable Agricultural Commodities Act; Deposit
accounts or certificates of deposit arising out of the Crops or any other property described herein;
Letter of credit rights arising out of the sale or transfer of the Crops or any other property
described herein; Payment intangibles arising out of the sale or transfer of the Crops or any other
property described herein; Securities and all other investment property, supporting obligations or
any other contract rights or rights to the payment of money arising out of the ssle or transfer of
the Cyops or any other property desscribed herein; Accounts, accounts receivable, contract rights,
rights to payment, chattel paper (whether tangible or clectronic), leases, instruments, notes,
docurtents of title, and general intangibles (including but not timited to all paymént intangibles,
customer lists, goodwill and al} li , permits, egr of any kind or nafure pursuant to
which Grower possesses, uses or has authority to possess or use property of others); Inventory of
any type, whether or not of Crops or arising out of the Crops, including, withowt Jimitation, raw
muaterials, work-in-process or materials used or consumed in the business of Grower, whether in
the possession of Grower, warehouseman, bailee or ey other person or entity; Machinery,
fumiture, fixtures and other equipment; ncpotiable and nonnegotiable documents of title;
monies, securities or other property now or hereafter in the possession of or on deposit with
Distributor, whether held in a general or special acocount of deposit, including, without limitation,
any account or deposit held jointly by Grower with any other person or entity, or for safekeeping
or otherwise, except to the extent specifically prohibited by law; Rights under contracts of
insurance covering any of the above-described property; Attachments, accessions, 1ools, parts,
supplics, increases and adkditions to end al} replacements of and substitutions for any of the
above-described property; Products of any of the above-described property; Procesds of any of
the above-described property; and Books and records pertaining to any of the above-described
property, including, without limitation, any computer readable memory and any computer
hardware or software necessary to process such memory.

12.1.9 Grower has full rights to use and possess the Land and dispose of the
Produce grown thereon and that the grade and soil conditions and supply of water on the Land
are suitable and adequate for growing the Produce.

12.1.10 Grower has adeq; financing to perform Grower’s obligations under
the Agreements.
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12.1.11 The Produce is on the date ofshipmcnt and delivery to Distributor at the

Wareh , 1) pot edul J or misbranded within the ng of the Federal Food, Dmgund
Cosmetic Act, as ded and lati dopted th d ,u)not dult d or
within the terms of the Federal I icide, Fungicide and Rodenticide Act, the Federal

Hazardous Substance Action, the Poison Prevention Pa Packaging Act, the Toxic Substance Control
Act and the Fair Packaging and Labeling Act and their respective regulations; iii) not an article
which may aot, under the provisions of Sections 344 or 355 of the Federal Food, Drug and
Cosmetic Act, be introduced into interstate commerce; iv) not adulterated or misbranded within
the meaning of or in violation of eny disclosure or waming reqaired under the pure food and

drug or health, safety or envir¢ 1 jaws, regulations or ordi of any state or other
government authority which are appliceble to such ship or delivery; and v) in compliance
with all other federal, state and local laws and regulati licable to such shi or

delivery; and vi) of merchantahle quality and fit for human wmmpnm
12.2 Distributor. Distributor represents and warrants as follows:

12.2.1 1t is a corporation duly organized, validly existing and in good standing
under the laws of the State of Arizona,

12.2.2 The execution of this Agreement is not contrary to its Articles of
Incorporation or Bylaws and the execution and delivery of this Agreement and the
cot ion of the jon: templated hereby will not constitute a breach of or a
defaultmdamynontrnmonnmmemtcwhmh itis a party,

12.2.3 It has full authority to execute this Agreement.

12.2.4 It has relied solely upon its own knowledge, judgment and experience in
making the decision to enter into this Agreement and has not relied upon any representation,
warranty, statement, advice or information of any type provided by or on behalf of eny of the
parties hereto.

122.5 This Agreement and the obligations of Distributor hereunder are, and
forever shall be, the legal, binding obligations of Distributor, enforceable in aceardance with
their terms.

13. RELA'.I'IONsm OF PARTIES. Notwithstanding the payments to be made pursuant
to this Agr contajned herein shall be deemed to create an employer-employee,

agency, partnership or )omt venture relationship between Grower and Distributor. Grower shatl
be liable and responsible for alt expenses of the growing, picking, harvesting, and shipping of the
Produce. Grower shall have no right (o act on behalf of or in the name of Distributor and Grower
shal] have no power or authority to bind Diatributor.

14. INSPECTION/ RECORDS. Distributor shall have the right to have an agest or
representative present on the Land or at any shipruent or packing point at any time during the
growing, picking, packing, and shipping of the Produce, and shall, if it so desires, sample any of
the Produce for chemical evaluation or specify and direct the type of packing and selection of the
Produce 85 it may deem to be in the best interests of the parties. Distributor shall have the right
to review Grower's books and records regarding the Produce during all reasonable hours.

L ") 8
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Grower shali have the right to review Distributor's books and records regarding the Produce at all
reasonable hours, provided however that Grower shall have no right to review the identity of
Distributor’s customers.

15.  CO-MINGLING, POOLING AND MIXING. It ia expressly agreed and understood
that Distributor shal be, and it hereby is, authorized to co-mingle, pool, and mix the Produce and
receipts therefrom with the produce and receipts of other growers, whether any of said produce
has been shipped on consignment or otherwise. Distributor may, in its absolute discretion, pool
in any individual shipments any or all of the crops delivered to it hereunder with any other crops
of like kind or quality, and in reporting and accounting for ths sale of said crops so peoled,
Distributor need indicate only the average prices received from such sale or sales.

16.  INCAPACITATION OR DEATH. In the event Grower or its managing agent shall
become incapacitated or dic at any time between the planting and delivery of all of the said
Produce at Disuibutor's Warehouse during the S vered by the Agr t, the survivors
of Grower shall take over in the name of and on behalf of the deceased Grower or his estats, and
complete the planting, growing, and harvesting, and shall be bound by the terms of this
Agreement or Grower shall appoint a new managing agent. Distributor, if it desires to undertake
the work, shall be paid for all expenses incurred by it in connection with the said planting,
growing, harvesting, packing, and/or shipping in addition to the compensation provided for
herzin.

17.  COMPLIANCE WITH LAWS. The parties agree to comply with all applicable U.S.
and Mexican federal and state standards, laws and regulations relative to the Produce, including
hut not limited to those relating to the use of the pesticides, fungicides, insecticides, rodenticides
and other chemicals and the Perishable Agricultural Commodities Act.

18.  DISCONTINUATION. Notwithstanding anything to the contrary contained herein,
Distributor shall have the right at any time or times to discontinue the marketing or selling the
Produce at any time or times when, in its sole and absolute judgment, the Produce is not fit or
suitable for shipment or sale, or in the event that the market price then preveiling for the Produce
is less than the cost of picking and packing the same, it being understood that Distributor may
refuse to accept any shipment from Grower and return the shipment 1o Grower at Grower's
expense. In the event that Distributor 60 discontinues, Distributor shall be relieved of the
obligation, if any, to edvance monics or pay expenses pursuant to the terms of this Agreement.
Distributor shall have the right to resume selling and marketing the Produce whenever, in its sole
and absolute judgment, the quality of the Produce is suitable for sale or the market price
therefore is sufficient to pay for said expenses.

19. TITLE/RISK OF LOSS. Until such time as the Produce is delivered to the receiver,
title to the Produce shall remain with Grower. Accordingly, Distributor shall bear no risk for
loss, damage, destruction or the like to the Produce. REither the receiver of the Produce or
Grower shall bear the entire risk of loss of darmage to the Produce.

20.  INDEMNITY. Grower agrees to indemnify and hold Distributor, its agents, employees,

shareholder, directors, officers and/or affiliates harmless for, from end agginst any claims,
demands, actions, causes of action, obligations, damages, debts, liabilities, expenses and losses,

P s 9
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including court costs and attorney's fees, arising directly or indirectly out of or in connectien
with i) any breach by the Growar, its officers, agents or employees of any term or condition of
this Agreement, including, but not Limited to any representation or warmranty made by the
Grower; ii) all products liability or warranty claims relating to the Produce; iii) amy injury or
damage to persons on property arising out or resulting from the negligence or misconduct of the
Grower, or its officers, agents or employees, by or on behalf of amy person or entity in
connection with the sale, distribution or handling of the Produce; iv) any contravention by the
Grower, its officers, agents or employees of any instruction, condition, requirement rule or
regulation or faw; v) the Grower's failure to pay any costs or expenses required to be paid by the
Grower p to this Agr ; vi) any labor or environmental claims arising from the Land
or the Grower's farming activities in Mexico, or any acts or omissions in connection with its
harvesting or production of the Produce; vii) damage, destruction or the like to the Produce as
well as from any conseq thereof sustained while risk of Joss remains upon Grower or the
receiver of the Produce; and viii) failure of the Produce, upon delivery to the Distributor a1 the
‘Warehouse, to be of merchantable quality and fit for human consumption, including without
limitation as a result of acts of third parties contaminating or adulterating the Produce.

21. INSURANCE. Grower agrees to carry and pay for liability insurance in the amount set
forth on Exhibit A Scheduls 21 attached hereto on which the Distributor is a named insured, with
respect to all liabilities, including, without limitation, products liability, property damage or loss,
and provide to the Distributor & certificate or proof of such insurance within 7 days after written
request of the Distributor therefore.

22. PLEDGE. Grower consents to Distributor pledging all Grower’s inventory and accounts
receivobies, 1o any person or entity including a financial institution of Distributor's choice and
will such d jon as may be y to effect said pledge. Distributor may
factor Grower’s accounts receivable inasmuch as this will permit Distributor to expeditc the
payment of itemns payable pursuant to Paragrephs 3 and 4 hereof. Distributor agrees to bear the
cost of interest on said borrowings.

23. SECURITY AGREEMENT.

23.1 Security Interest. To secure the Grower's Obligaticas (as defined below),
Grower, as debtor, grants, conveys, pledges, assigns and transfers to Distributor, as secured party
and lenholder, a first priority security interest, pledge and lien in and lo all of Growes's nght,
title and interest, whether now owned or existing, or hereaft d, acquired or arising,
wherever located, in the following (collectively, the "Collateral”):

23.1.1 All crops growing or to be grown by Grower on the Land, including,
without limitation, the Produce (the "Land Crops");

23.1.2 All crops growing or to be grown by Grower on property other than the
Land (the "Other Crops™);

23.1.3 All crops purchased, delivered or consigned to Grower (the "Purchased
Crops”) (the Land Crops, Other Crops and Purchased Crops, collectively refermed to as the
"Crops”),
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23.1.4 All rights under contracts of insurance covering any of the above-
described property;

23.1.5 AH rights under the Perishable Agriculiural Commodities Act;

23.1.6 All deposit accounts or certificates of deposit arising out of the Crops or
any other property described herein;

23.1.7 All letter of credit rights arising out of the sale or transfer of the Crops or
any other property described herein;

23.1.8 All payment intangibles arising out of the sale or transfer of the Crops or
any other property described herein;

23.1.9 All securities and al} other investment property, supporting obligations or
any other contract rights or rights to the payment of money arising out of the sale or transfer of
the Crops or any other property described herein;

23.1.10 Ail accounts, accounts receivable, contract rights, rights to payment,
chattel paper (whether tangible or electronic), leases, instr notes, d ts of title, and
general intangibles (including but not limited o all payment intangibles, customer lists, poodwil)
and all licenses, permits, agreements of any kind or nature pursuant to which Grower posses,
uses or has authority to possess or use property of others);

23.1.11 All inventory of any type, whether or not of Crops or arising out of the
Crops, including, without limitation, raw materials, work-in-process or materials used or
consumed in the business of Grower, whether in the possession of Grower, warthouseman, bailie
or any other person or entity;

23.1.12 All machinery, furniture, fixtures and other equipment;

' 23.1.13 All negoti and gotiable d of title;
?J.l.la All menies, sccurities or other property now or hereafter in the
p of or on d i with Dislribulor whether held in a general or special account of
deposit, includi w:lhant itati or deposit held jointly by Grower with any

other pcmon or enmy, or for safekecpmg or otherwise, except to the extent specifically
prohibited by law;

23.1.15 All rights under contracts of insurance covering any of the above-
deseribed property;

23.1.16 All attachments, accessions, tools, parts, supplies, increases and additions
to and all replacements of and substitutions for eny of the above-described property;

23.1.17 All products of any of the above-described property;
23.1.18 All proceeds of any of the above-described propesty; and

N 11
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23.1.19 All books and records perteining to any of the above-described property,
including, without limitation, any computer readable memory and any computer bardware or
software necessary to process such memory.

23.2 QObligations Secured. The Collateral shall secure the following (collectively, the
"Obligations"):

23.2.1 Payment and performance of all obligations of Grower under the terms of
this Agreement, as modified from time to time, including, without limitaton, all Advances and
accounts hereunder,;

23.2.2 Payment and performance of al} obligations of Grower under the terms of
the Promissory Note and the Pagaré, and all extensions, modifications, substitutions or renewals
thereof: and

23.2.3 Payment and performance of all obligations of Grower under the terms of
any other agreement between Grower and Distributor.

23.3  Perfection of Security Interest. The security interest, pledge and lien granted to
Distributor, at all times, shall be perfected and shall be prior to any other interests in the
Collaterat, Grower shall act and perform as y and shall authenti file and register alt
security agr ts, deeds, fi i continuation statements and other documents
requested by stuﬂ:utor to mbhsh, maintain and continue Distributor's perfected security
interest, pledge and lien in the Collateral. Grower, on written demand, shall promptly pay all
costs and expense.s of (iling, registering and recording, including, without limitation, the costs of

h d y by Distributor from time to time to establish and detarmme the
vaudxty and the oontmu.mg priority of Distributor's security interest, pledge and lien. This
Agr is being d into p to Article 9 of the Uniform Commercial Code and
Anticle 2857 of the Civil Code for the Federal District and its correlative Article for the State of
Arizona. This Agr will be regi d with the Public Registry of Propenty corresponding
to the location of the Land.

234 Covenants. Grower agrees that 50 long as this agreement remains in effect, it
will notify Distributor in writing st least sixty (60) days in advance of:

23.4.1 any change whatsoever in the name of debtor;

23.4.2 any change whatsoever in the state or jurisdiction in which debtor is
formed or, if debtor is an individual, in which debtor’s principal residence
is located, or

23.4.3 eny change whatsoever in the name(s) under which debtor conducts
business, any new names under which debtor intends to do business; or,
and

23.4.4 any new addresses at or from which debtor intends to do business or to
keep collateral of any kind.

rem———— e ) 12
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23.5 [Events of Default. Any foilure to pay eny principal, interest or any other part of
the Obh,gmons when the same shall become due and payable or any breach of any warranty,

co or agr made in this Agreement, or in the event that Grower shall
foil 1o maintain its exi in good ding in its state of formation or gshall fail to be duly
qualified, in good standing and authorized to do busi in each jurisdiction where failure to do

so might have a material adverse impact on the consolidated assets, condition or prospects of
Distributoy, shall constitute an Event of Default.

23.6 Remedies. Upon the occurrence of any Event of Default, Distributor shall have
the following rights and remedies and msy do one or more of the following, to the extent
permitted by applicable law:

23.6.1 Declare all or any part of the Obligati to be i diately due and
payable.

23.6.2 Without further notice or demand and without legal prooess, take
possession of any Collatera] not already in ita possession, wherever {ound and, for this purpose,
enter upon any property occupied by or in the control of Grower, Grower, upon demand by
Distributor, shall assemble the Collnteral and deliver it to Distributor or to a place designated by
Distributor that is reasonably convenient to both parties.

23.6.3 Upon obtaink ion of the Coll | or any part thereof, sell such
Collatera) at public or private sale, as pcrmmed by spplicable law. The proceeds of such sale,
after deducting therefrom all expenses of Distributor in tnkmg, storing, and selling the Collateral
{including, without limitation, momey: fees) shall be applied to the pay of the Obligati
and any surplus thereafter remaining shall be paid to Grower or any other person that may be
legally entitled thereto. In the event of a deficiency between such net proceeds from the sale of
the Collsteranl and the total amount of the Obligations, Grower, upon demand, shall promptly pay
the amount of such deficiency to Distributor.

23.6.4 Distributor shal} have all the rights and remedies afforded a secured party
under the Uniform Commercial Code and all other remedies allowed under applicable law.

23.6.5 Distributor may bring an action or demand with a count of competent
isdiction to obtain p ion of, and to secure its rights in, the Collateral.

23.6.6 Distributor may bring an action for indemmification for breach of this
Agreement in an amount equal 10: i) the Commission; ii) the In and Out; iii) the Pack and Pick;
iv) ths Expenses; vi) the interest accrued on the Advences; v) the principal due on the Advances;
and vii) any other deductions.

23.7 Power of Attorney. Grower hereby appoints Distributor as its true and lawful
attorney-in-fact, with full power of substitution, to do any one or more of the following:

23.7.1 Demand, collect, receive, receipt for, suc and recover all sums of money
or other property which may now or hereafter become due, owing or payable {rom the Collateral;

] 13
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23.7.2 Execate, sign and endorse any and all claims, instruments, receipts,
checks, drafts or warrants issued in payment for the Collateral;

23.7.3 Seitle or compromise any and all claims arising under the Coliateral, and,
in the place amd stead of Grower to execute and deliver its release and settlement for the claim;

23.7.4 File any claim or claims or to teke any action or institute or take part in
any proceedings, sither in its own name or in the name of Grower or otherwise, which in the
discretion of Distributor may seem to be necessary or advisable; md

23.7.5 Execute andfor authenti any d y to perfect or
continue the security interest. This power is a power coupled with an interest and is given as
security for the Obligations, and the authority hereby conferred is and shall be irrevocable and
shall remair in full force and effect until renounced by Distnibutor. -

23.8 Distdbutor's Right of Setoff. Grower grants Distributor as fusther security for
the Obligations, a security interest and lien in any credit balance and other money now or
hereafter owed Grower by Distributor. Grower agrees that Distributor may, without prior notice
or demand, charge against any such credit balance or other money in the amount owing upon the
Obligations, whether due or not.

23.9 Indemnification. Grower agrees to indenmnify, dcfcnd pmlect and hold barmless
Distributor and its affiliates and their respective 8, holders and the

directors, officers, employees, agents and attorneys of the l‘oregomg (collectively, the
"Indemmified Parties™) for, from and against any and all other liabilitics, obligations, losses,
damages, penalties, actions, judgments, suits, claims, costs, expenses amd disbursements of any
kind or nature whatsoever (mcludmg. without Iumt:mon, the fees and rhsbumﬂnmts of counsel
for such Indemnified anw in connection with any investigati dri ve or judicial

o« d or thr d, whether or not such lndemmﬁnd Pearties are desngmlad
pams thcreto) that may be imposed on, incurred by, or asserted agrinst the Indemnified Parties,
in any marmer relating to or arising out of this Agreement and the Pagaré,

24. FORCE MAJEURE. Neither party shall be respongible for any Joss or damage resulting
from any delay or failure in performing any provision of this Agreement, except Grower's duty
to pay Distributor pursuant to this Agreement and the Pagaré, if the delay or failure results from:
(2) transportation shortages, inadequate supply of labor, material or energy, or the voluntary
foregoing of the right to acquire or use of any of the foregoing in order to accommodate or
comply with the orders, requests regulations, recomnmendations or instructions of any
government or any department or agency thereof; (b) compliance with any law, ruling, order,
regulation, requirement or instruction of any government or any department or agency thercof;
(c) acts of God; (d) fires, strikes, labor troubles, embargoes, war or riot; or (f) any other reason
beyond the control of that party. Any delay resulting from any of such causes shall extend
performance accordingly or excuse performance in whole or in part, as may be pecessary.

25. JERMINATION/TERM. This Agrecrnent shall, except as otherwise provided pursuant to
law of pursuant to the terms of this Agreement, terminate on the date set forth on Exhibit A
Schedule 25 attached hereto, provided however that any such termination shall not terminate

[ WSS T 14
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either parties’ claims, rights and remedies pursuant to this Agreement, including without
limitation, as & secured party. Notwithstanding the foregoing, Distributor shall, in addition to
such other rights and remedies that Distributor may have, whether at law or equity have the right
to immediately terminate this Agreement i) m the event Grower breaches any term in this

Agr and any agre junction with this Agr t, including but not
limited to the Promissory Note and/ar the Pagare, or ii) in the event Grower becomea insolvent,
or applies for or to the appoi of a trustee, receiver or liquidator of assets or

makes an assignment for the benefit of creditor or files for bankruptcy or the like.
26.  GENERAL PROVISIONS.

26.1 Further Assurances. Bach of the parties hereto shall execute and deliver all such
other instruments and take all such actions as ecither party may reasonably request from time to

time in order to effe the purp of this Agr and the transactions provided for
herein. .
26.2  Notices. All notices, d ds and other communications required or

permitted under this A Agreement shall bei in writing and shall be deemed to have been duly given,
made and received when delivered against receipt, or when sent by facsimile, or 5 days after
being sent by registered or certified mail, postege prepaid, return receipt requested, addressed to
the recipient’s address as set forth below:

W

If to Distributor: R

Attn: AVPEUTEESEEENP
P.0. Box SR
Nogales, Arizona 85628

Fax no: (520) 281-2156

With a Copy to:

Fax No: {8 Ouines
If to Grower: As get forth on Exhibit A Schedule 26.2

With a Copy to: As set forth on Exhibit A Schedule 26.2

Either party may alter the address to which communications are to be sent by giving notice of the
change of address in conformity with the provisions of this paragraph for the giving of notice.

26.3 Entire_Apreement. This Agreement contains the entire agreement ang
understanding between the parties hereto with respect to the subject matter hexeof. and
supersedes and is in liew of all prior and it dings,
inducements and conditions, express or implied, oral or ‘written, of any nature whatsoever with

e 15
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respect to the subject matter hercof. The express lerms hereof control and supersede any course
of perfonmance or usage of the trade inconsistent with any of the terms hereof.

264 Controlling Luw; Exclusive Jurisdiction and Venue. The partics intend that
this Agreement shall be fully enforceabie both in the United States of America and in the United

Mexican States. Accordingly, the parties agree that each shall be entitled to concwrently bring
any suil, action or proceeding with respect to this Agreement in the United States of America
and/or in the United Mexicen States. For everything related to the interpretation of, compliance
with, or judicial request for payment of the obligations under this Agn in the United States
of America the parties hereby irrevocably and expressly submit to the jurisdiction of (i) the
compelent courts of the State of Arizona in the City of Nogales, Arizona, United States of
America or (ii) the competent courts of the United States of America, District of Arizona focated
in Tucson, Arizona thereby expressly waiving any other U.S. jurisdiction or venue to which they
may be entitled. For everything refated to the interpretation of, compliance with, or judicial
request for payment of the obligations under this Agreement in the United Mexican States the
parties hereby irrevocable submit themselves to the competent courts in the City of Nogales,
Sonora, United Mexican States, thereby expressly waiving any other Mexican jurisdiction to
which they may be eptitled. This Agreement shall be governed by the laws of the State of
Arizona without reference to its choice of law provisions provided, however, that in any suit,
action or proceeding with respect to this Agreement in the United Mexican States, the
Agreement shall be governed by and construed in accordance with the law applicable to City of
Nogales, Sonora, United Mexican States, without reference to its choice of law provisions.
NOTWITHSTANDING THE FOREGOING, ANY LEGAL ACTION OR PROCEEDING
AGAINST THE GROWER, INCLUDING WITHOUT LIMITATION, TO ENFORCE THE
SECURITY INTEREST AND FOR THE RECOGNITIOR AND ‘ENFOR@NENT OF ANY
JUDGMENT OBTAINED FROM THE COURT OF~ EXCLUSIVE GENERAL
JURISDICTION, MAY BE BROUGHT IN ANY COURT OF COMPETENT JURISDICTION.
FURTHERMORE, NOTHING IN THIS AGREEMENT SHALL PREVENT DISTRIBUTOR
FROM COMMENCING ANY LEGAL PROCEEDING IN A JURISDICTION IN WHICH
SOME QR ALL OF THE GROWER'S ASSETS ARE LOCATED FOR THE PURPOSE OF
OBTAINING A PROVISIONAL REMEDY OR OBTAINING JURISDICTION OVER THOSE
ASSETS. . i

26.5 Indnlgences Not Walvers. Neither the failure nor any delay on the part of a party
ta exercise any right, remedy, power or privilege under this Agreement shall operate as a waiver
thereof, nor shall any single or partial exercise of any right, remedy, power or privilege prechude
any other or further exercise of the same or of any right, remedy, power or privilege, nor shall
any waiver of any right, remedy, power or privilege with respect to any occurrence be construed
as a waiver of such right, remedy, power or privilege with respect to any other occurrence. No
waiver shall be effective unless it is in writing and is signed by the poerty asserted to have granted
such waiver.

26.6 Provisions Severable. The provisions of this Agreement are independent of and
severable from each other, and no provision shall be affected or rendered invalid or
unenforceable by virtue of the fact that for any reason any other or others of them may be invalid
or unenforceable in whole or in part. Further, if a court of competent jurisdiction determines that
any provision of this Agreement is invatid or unenforceable as written, such court may interpret,

RS - 16
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construe, rewrite or revise such provision, to the fullest extent allowed by law, 5o as to make it
valid and enforceable consistent with the intent of the parties hereto.

267  Numbers of Days. In computing the numbers of days for purposes of this
Agreement, ali dayn shall be counted, including Saturdays, Sundays and holidays in the State of
Arizona; provided, however, that if the final day of any time period falls an a Saturday, Sunday
or holiday, then the final day shall be deemed to be the next day that is not a Saturday, Sunday or
haliday. .

268 Attorneys’ Fees. In any legal proceeding arising out of this Agreement, including
with respect to any instrument, document or agreement made under or in connection with this
Agreement, the prevailing party shall be entitled to recover its costs and actual sttomeys' fees.
As used in this Agreement, "sctual attomeys’ fees” shall mean the full and actual cost of any
Jegal services actually performned in connection with the matters involved, calculated on the basis
of the ususl hourly fees charged by the attomeys performing such services.

26.9 Construction. The perties hereto acknowledge and agree that the rule of
construction to the effect that any ambiguities are to be resolved agninst the drafling party will
not be applied 1o the interpretation of this Agreement. No inference in favor of, or against, any
party shall be drawn from the fact that one party has drafted any portion hereof.

26.10 Application_and Amendment. This Agresment may only be amended or
modified by writien agreement signed by all of the parties hereto.

2641 Execution in Counterparts, This Agreement may be executed in any number
of counterparts, including Eacsimile copies thereof, each of which shall be deemed to be an
criginal as against any party hereto whose signature appears hereon; and all of which shall
together constitute one and the same instrument. This Agreement shall becoma binding when
one or more counterparts hereof, individually or taken together, shall bear the signatures of all of
the parties reflected hereon as the sighatories.

26.12 Assignment. It is expressly understood and agreed that Distributor may, in jts
sole discretion and without permission of Grower, assign any and all rights and obligations
hercunder to a third party at any time during the tenn of this Agreement. Grower may not assign
this Agreement without the prior writien consent of Distributor,

26.t3  Binding Effect. This agreement shafl povern the rights, duties and obligations as
of the Effective Date notwithstanding its execution after said date.

1614 No Third Party Beneflciary. Except for the parties to this Agreement, no other

party shall have the right to enforce any provision of this Apgreement nor to recover damages by
reason of any breach hereof by either of the parties hereto 2nd no party other than the parties
hereto shall have the right to any benefits or privileges eriging from thig Agreement.

27 SLATION. GROWER ACKNOWLEDGES THAT
'RESENTS DISTRIBUTOR AND THAT GROWER HAS OR HAS HAD
AN OPPOR’ TO CONSULT WITH INDEPENDENT COUNSEL OF GROWER'S

CHOICE REGARDING THIS AGREEMENT AND THE TERMS AND CONDITIONS

- 17
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HEREOF. GROWER FURTHER ACKNOWLEDGES THAT GROWER HAS OR HAS HAD
THE OPPORTUNITY TO HAVE THIS AGREEMENT TRANSLATED INTO THE SPANISH
LANGUAGE AND THAT IF IT HAS BEEN SO TRANSLATED, THB ENGLISH VERSION
SHALL CONTROL OVER THE SPANISH VERSION. GROWER AGREES, IN ANY
EVENT TO BE BOUND BY THE TERMS OF THIS AGREEMENT. -

28. ABOGADQ INDEPENDIENTE/TRADUCCION. AGRICULTOR RECONOCE QUB
QEEENRNNNRNY REPRESENTA DISTRIBUIDOR Y QUE EIL AGRICULTOR HA TENIDO

OPORTUNIDAD DE CONSULTAR UN ABOGADO INDEPENDIENTE DE SU
PREFERENCIA EN TODO RELACIONADO A ESTE CONTRATO ASI COMO LOS
TERMINOS Y CONDICIONES AQUI ESTIPULADOS. ADEMAS, AGRICULTOR
RECONOCE QUE HA TENIDO LA OPORTUNIDAD DE QUE ESTE CONTRATO SEA
TRADUCIDO AL IDIOMA ESPANOL Y A PESAR DE DICHA TRADUCCION, LA
VERSION EN EL IDIOMA INGLES TENDRA CONTROL SOBRE LA. VERSION BN
ESPANOL. AGRICULTOR ESTA DE ACUERDO Y SE OBLIGA EN CUALQUIER CASO
POR LOS TERMINOS ESTIPULADQOS EN ESTE CONTRATO.

A\Y
A\
A

IN WITNESS WHEREOF, the parties hereto have set their hands as of the day and year first
above written.

"Grower” “Distributor™
. ] )
A Mexican entity An Arizons QUSRS

B

o

D

. &
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STATE OF ARIZONA)
) ss.
County of Santa Cruz )

The foregoing instrument was acknowledged before me this & dzy 2009, by
SNSRIy s ”«m behalf of

e M___

Notary Public

My Commission Expires:

STATE OF ARIZONA)
)ss.
County of Santa Cruz )

The foregoing instrument was ecknowledged before me this’ day @GR 2099, by
m on behalf of said corporation.

Notary Public
My Commission Expires:

=S -
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EXHIBIT A

SCHEDULE A
ADDRESS AND LEGAL DESCRIPTION OF THE LAND
SNy, Sy

SCHEDULE 2.1A
Commoditles Hectares
[ ]
(]
[ ]
[
-»
DULE 2.1B

LOCATION OF DISTRIBUTOR’S WAREHOUSE

Nogales, Arizona 85621

SCHEDULE 2.3
INITIAL CIRCUMSTANCES UNDER WHICH DISTRIBUTOR WILL SELL THE
PRODUCE TO RELATED PARTIES

None

SCHEDULE 3.1
ADVANCES

Cash Advances: ,000.00 U.S. Dlls. To be advanced as follows:
12008 - 980,000.00
September 2008 - s%),ooovoo
October 200§ - 5§0,000.00

November 200§ - $§0,000.00

SCHEDULE 3.2
INTEREST RATE PER ANNUM ON ADVANCES
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6.5% Interest

SCBEDULE 4.1
PICK AND PACK

Fhe Pick and Pack payments shall be made on Friday of each week for the packages of Produce
received by Distributor during the period from the Friday of the previous week through the
Thursday preceding the Friday payment (the "Pick and Pack Period”). The amount of pick and
pack shall be U.S.52.00 for each package of eggplani, U.S.$6.00 for each package of long beans
and U.5.$5.00 for cach package of grape tomato received during the Pick and Pack Petiod.

SCHEDULE 4.2
EXPENSES PAID BY DISTRIBUTOR AND CHARGED TO GROWER

Marketing at the rate of USS$.10 per package of Produce sold by Distributor
Menxican freight charges
U.S. and Mexican duties
C.A.ADE.S charges
Gov. de Estado de Sinaloa charges
Repacking upon arrival
Brokers' fees and charges .5
Palletization charges
Material charges
Ice charges
Crossing end destination inspections
Assessments levied
Collateral fees
Slotting fees
Rebates
Incentive payments
Promotional aliowances
U.S. freight and other expenses for Produce
with a quality problem at destination and/or on delivered price sales

SCHEDULE 5.1
DISTRIBUTOR'S COMPENSATION

Twelve percent (12%) cormmission

SCHEDULE 5.2
DISTRIBUTOR'S EXPENSES NOT CHARGED TO GROWER

Intezest on Distributor’s credit line
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EDULE 7.1
SCHEDULE FOR LIQUIDATIONS

It is expressly understood and agreed that each shipment and sale will not be liquidated
separately but an accounting by lot shall be made on the 20® day of each month for all lots of
produce sold during the calendar month preceding the preliminary liquidation date. In addition,
Distributor may issue preliminary liquidations every 15 days, it being understood and agreed that
said liquidations are only preliminary and subject to adjustment.

ED
INTEREST RATE PER ANNUM ON FINAL LIQUIDATION IF NOT TIMELY PAID

Twelve percent (12%)

SCHEDULE 8.2
NAMES AND LABELS OF PRODUCE

NAMES LABELS

o= ———————

SCHEDULE 12.1.8
GROWER RFC NUMBER(S)

SCHEDULE 21
AMOUNT OF LIABILITY INSURANCE
b

SCHEDULE 23
TERMINATION DATE OF THE AGREEMENT

il . 2004




678 Arizona Journal of International & Comparative Law Vol. 30, No. 3 2013

NAME, ADDRESS AND FAX NUMBER OF
GROWER

Tet: QNN r-x:
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SCHEDULE 3.3

PROMISSORY NOTE(S) AND/OR
PAGARES . .

NONE !




680

Arizona Journal of International & Comparative Law  Vol. 30, No. 3

APPENDIX A-3: AGREEMENT

2013

AGREEMENT
THIS AGREEMENT Is made end entsred o Agpatan. >00f, by and
b an_ Arizans CDistributor?); and
("Grower”).
RECITALS:

A Grower has ownership, conwol andfor b

hectares of open field and &) hecmres of greenhnuse |and and farm prnpeﬂieu near Sgiinee,
, Mexico, more heceto and herein

{"Land" )‘ wherein Grower rnlends to plant, gmw, harvesi pnd export imo the United States fruits
and/or ve ble nning November pnd continuing through epproximately May of each of the

200“ nct 200§-2008 Seasons (herelnafter collecively sefarred t© as the
"Sem') snd aw parties agxae to moet during une of 200§ and 20Qf to confim the
parameters of the 203 and 2 Sensons; and

B. Distributor Is In the business of distdbuting and selling crops In exchange for
ton and is willing to sell and distribute the crops that Grower praduces on the Land during
the Season upon the terms and conditions set forth herein; and

C. Distributor is willing to advance and lend to Grower cartain monies for the
planting, growing, harvesting, picking, packing, and shipping of tho aforesaid crops during the
Season under the terms and conditions hereafter set forth.

AGREEMENT:

NOW, THEREFORE for and b consideration of the terms, covenants, and
F the parties hereto agree as follovws:

Rechals Pant Qf Agreement. The pariles hereto acknowledge and agree that
the foregoing mdnats ere true, carert, accurate, In proper form, end fully binding on them. The
recitals are Incorpomated by this reference as if fully set forth herein,

2. Growar, et Grower's sole cost and shall plant, end
grow the fruits end‘or vegetables on the Land as Is set forth in Schedule 2. which Is incorporated by
this reference 83 if fully set forth herein (the “"Crops™). Grower shefl, st Grower's sole cost end

expense, harvest, pack, expaort, ship, and delivar the Crops exdusively to Distributor's warehouse
Iocated in Nogatlss, Arizons or 81 such other warehouae focation ss Distributor shall direct. Grower
shail also parform all other obligations of Grower under this Agreament at lts sole cost and expanse.

3 Exchisive Adreemont. Grower covensnis and warrants that Grower has not
heretofore contracted 1o sell, markot, cansign, or otherwise dellver the Crops to eny pemon, fAim, or

corporation except for B hectares of Greenhou: and 80 hectares of
Qhath whu

and U.S.D.A. No. 2 grade produce mwbemalketedandsoldlnMaxboforlha
Meaxdcan Natianal Market In lhs event that such produce is not mrkatable in the United States per
the of DI o @ to n this. and apan from
the minimum il hectares vmich are grown exciusively for shipment to Dlsulbuxov In the event of
averproduction by Grower frorn other grawing opesations end if U.S. market conditians are mutually
acceptable, Grower may ship such excess production to Distributar.
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4. Warrenty Of Title Authorily. Grower hereby covenants and wamants that
Grower has full and complete fee tile to the Crops and Grower unconditionally guaramtees
Distributor thet the Crops are not sublect to eny llen, chatiel morgage, securlty interest, or
enambrance of eny type of fortn whatsocever, except for the secustty interest granted to Distributor
harein, and that Grower has the full nghl. ability, and authorfly to deliver the Crops as provided for

herein and to and d this Ag 1t as a valld, binding, and enforceable Agreement of
Grower.
5. Advances.
a. W Distributor shal and does hereby agree to advance
and loan to Grower the sum of HUNDRED THOUSAND AND NO/100'S U.S. DOLLARS

($§00,000.00) In cash for the growing, planting, end cultivating of the Crops as more partculary
reflected in Schedule 3 attached herato and incerporated hereln, Said amounts shali be chamed to
Grower's account,

mayad\mncsaddmonaleunsofmmayapaydhsremasorda!weroﬂmrgoodstoo.rm behalf of

Grower as Dil in its sole discretion shall determine. These adkditional advances and expenses
shanbedmrgedemr‘samoumanddedumdﬁman Advances on Saks referred to in
Pamagraph € below. Distrib and Grower understand end egree thet Distributor is not in the growing

business end DlsMbumr may advance cash and fumish goods In enticipation of sales commissions for
the Crops and to facilitate the growing activity of Grower. Said edvances and expenses shali be
charged to Growsr’s account.

Promissory Notes/Pagares. Each and every one of the advances
whether of cash or supplles shell bear interest at the rate charged by Distributor's lender from the
respeciive dates which cash was paid 1o or materials defivered m Grower, Grower agrees 10 axecule 8
promissory note andfor a "Pagare,” loan ag t, and it in fonms satistactory to
Dmmbmmmpmmﬁammdm ordellvm'ynfgoods Seld promissory
notes endfor “Papares” shall provide for interest at the above rats, and shall be dus as specified In
each Pagare. Grower recognizes that each of the promissory notes sndior the “Pagares” are totaily
Independent of this Agreement and that Distributor In ts sole discregion, may at any time demand
pay or initiate collecion procedures of the Promissory Notss or *Pegares.” Grower walves any
lsgaldafamotameﬂmﬂnayhavebyvinmdanyamalump!ndnghtsor persona! exceptions
derived from this Agr in Article 8, Paragraph X! of the Genemi Law of
Negotiable Instruments and Credit Ope:anons

8. I Dlsmbumr ahall during the Seasons, a3 shipments ere

made, advance to Grower fur harvesting, picking, p ding, end placl onhnard'clsh:ppung
meprsacanahannumfumpadegamoelvsdbyDlsmtu’m" ibutor's U.S.
However, in no event shall sald advances exceed Fifty Percent (50%) of Distributor's gross invoice
price. From the remaining 0%, Distributor shall withhald its exp and 18; ang also
deduct @ minimum of $00.98 per package sold which amounts shall be epplied 1 reduce emounts
owing by Grower under the Promissory Note/Pagare refemed to In Section 5(c) above (or such
ddditiona! amounts applied to this indsbtedness as mutvally agreed), and emounts owing for seed
purchased by Grower, Said advances on sales shall be made on the Thursday of each week for the
packages of Crops received by Distributor during the pericd of Monday through Saturday commencing
with the preceding one (1) week perlod Advances on Safes payments shall be charged to Grower's
account. D its sale fon, may also pay others diredly for providing the senvices
descdbed in this Paragraph on Grower's behalf. Said payments shall alsa be charged to Grower's
account
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o ¢ ¢ xnses. Grower shall pay and
advance all aussmg chaxges. U.S. freight eharges duﬂes and expensas Incident to the crossing,
exporiing, and shipping of said Crops. All costs of reconditioning or repacking, wherever necessary, or
preparing the merchandise for sale or shipment 8s required upon arival a1 Distributor's warehouse
shall be charged to Grower's acoount. Grower will aiso be responsible for procuring and paying for the
costs of transpartation from the Land to Distributor's U.S. warshouse or such othar U.S. warehouse as
Distributar shall designate. Grower shall slso assure that ali pallets are properly certified wood for
expot to the United States.

All broker's commissions and charges, palletization ch rtal charges, packdng
chames, frelght charges, cooling It '--cfﬁrg&e product Bablll!y insurance costs, and all
assassments that may be levied: pursuam to any law or ordinance may at the sole discration of
Distbutor be paid by Distributor for the account of Grower.  Such payments shall also be chamged ©

QGrowar's account,

8. Commission Charges. Distributor shall charge to Grower and ba pald for the
distributing and seliing of such Crops 8 commission equal toiiiffPercent (W) of the gross sales
price of the Crops. “‘Gross sales price® means the lota) consideration pald by a customer for the
purchase of the Crops. Distributor shall not charge Grower a handling or *in-and-out” chargs except for
Crops which are crossed through warehouse fadiities. Distiibutor and Grower
herein ach dge that said on 19 in industry stendand or practice as they relate to
charges made by distrbutors of crops for distfbution services. The commission emount has been
mutually agreed upon after consideration was given to: a) the volume of crops anticlpated; b) the
extem of anticipated need for pre-harvest advances; c¢) the placement of risk of loss after sale by
Distrib and d) after G having independently sought comparable commission information and
bids from competitive distibutors. The commisslons reto set forth in this Pamagraphis expressly
conditioned upon the factors listed ss 8), b), and ¢) in this Paragraph and Section 17 below.

9. Chames Ageinst Grower's Account. Unless they are excluded expressly in this
Agreement, any and ali ad and pald or incurred by Distributor to Grower
or 1o third partias relating to the Crops or otharwise shall be bome by Grower and charged to Growers
acoourt.  The revenues from receipt of the sale of the Crops shell be retained by Distributor snd
applled egainst sald amounts. I sald salas revenues sre insuffident to pay Distrdbutor In full, then
Grower shall pay Distributor as provided in Section 22 hereof.

10, Securty Agreement.

a Security Interests. To secure Growers Obligstions (as defined
below), Grower, as debtor, grants, conveys, pledges, assigns, and transfers to Distributor, as
secured party and lienholder, & first priority security mteresl, pledge, and lien In and o all of Grower‘s
right, title, end Interest, whether now owned or existing or d, acquired, or arsing,
wherever located in the following ( ively, the "Ci )

] All crops growing or to be grown by Grower in the future on
the Land, including, without Iimlmﬂon the Crops {the "Land Crops");

ii) All arops growing or to be grawn by Grower on property other
than the land {the "Other Crops”™);

1] All craps purchesed, delivered, or consigned o Grower (the
"Purchased Crops” ) (the Land Crops, Other Crops, and Purchased Crops herelnafier collectively
referred to as the "Crops®);
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V) Alt proceeds of the Crops or any other property described
herein;

V) All rights under contracts of insurence covering any of the
abave-described properly;

vi) All rights under the Perishable Agricultural Commodittes Act;

vi)) All deposh acoounts of certificates of deposit artsing out of the
Crops or any other property described hereln;

vii) Al letter of credit dghts erising cut of the sale or transfer of the
Cmps or eny other propenty described heretn;

x) All paymentt intangibles arising out of the sale or transfer of the
Crops or any other property described harein;

x) All securitles and all other Investment property. supporing
obligations or any other contract rights or sights to the payment of money arlsing out of the sale or
transfer of the Crops or eny other property described herein;

xd) All accounts, accounts recelvable, contract rights, rghts to

i, chattal paper (whether tangible or electronic), leases, instruments, notes, documents of

title, and genera! intangibles (including, bt not limited to, all payment Intanglbles, customer lists,

goodwill and afl licenses, permits, egreemonts of any kind or nature pursuant to which Grower
possesses, uses, of has authority to possess or use property of others);

xii) Al Inventory of any type, whether the iwventory arises from
tha harvesting or severance of the Crops or whether it does not, inctuding, without limitation, raw
matarials. work-In-process, or materials used or consumed in the business of Grower, whether In the

1 of Grower, h , balles, or eny other person of entity. Grower end Distributor
funhar agree that Distributor's rity interest in | y of harvested or severed Crops end any
proceeds theveof shall sitach at such time as the Inventory or harvasted or severad Crops comes
under the actual of ¢ ctive control of Di and indepsndently of end regar
of whether eny securlly interest attached in the Crops grown on the Land;

xiif Al machinery, fumiture, fixtures, end other squipment;
xlv)  All negotiable and non-negotlable documents of title;

xv) All monies, securities, or other property now or hereefier in
the possession of or on deposit with Distributor, whether held in a geneml or special account of
deposh, Including, without limhation, any account or dsposit held jointty by Grower with any other
person or entity, or for safekeeping or otherwise, except to the extent specifically prohibited by law;

xvf) Al attachments, accessions, tools, pars, supplies, Increases.
and edditions to and all replacements of and substitutions for any of the above-described property;

xvil) Al products of eny of the above-described property; and
xvil) Al books and records pertaining to any of the above-

describad property, (ncluding, without Umitation, any computer readable memory end any computer
hardware or software necessary o process such mamory.
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b. Obfigations Secured. The Coflateral shall secure the following
{hereinafter collectively the “Obligations®):

)] Payment and perfformance of all obligations of Grower under
the terms of this Agreement, as modified from time to time, including, without iimitation, all Advances
and sccounts hensunder;

5] Payment and performance of all obliigations of Grower under
the terms of the Promissory Note(s) and the "Pagare{s)’, and afl extensions, modifications.
substitutions, ar renewals thereof; and

i) P and perft e of al o ns of Grower under

Y LY

the terms of any other ag 1 b Grower and Oistrib

Parfoction Of Security Intrest. The sacurity interest, pledge, and fien
granted to Distibutor at all times shall be peffectad and shall be prior to any other inferests In the
Collateral. Grower shall act and perform &s necessary and shall file, and register aft
security agreements, deeds, financing statements, continuation statements, and other documents
raquested by Distibutor to establich, maintain, and continue Distritutor's perfected security Interest,
pledge, and fien In the Collateral. Grower, on wrttten demand, shall promptly pay all costs and
expensas of filing, registering, and recording, induding, without Amitation, the costs of any searches
deemad necessary by Distributor from time %o time to establish and determine the validity and the
continuing priority of Distributor's security interest, pledge, and lien.

d R Further Information. Grower agrees that so long
as this Agreement remalns in effect, llwm notify Dlstﬂbulov In writing at least sixty (60) days in advance
of:

)] Any change whatsoover in the name af Grower;

m Any change whstsoever in the state or jurisdiction In which
Grower is formed or, If debtor 13 an individisal, in which Growes's principal resldence ls located;

iii} Any change whatsoever in the name(s) under which Grower
conducts business, any new namses under which Grower intends to do business; or

) Any new addresses at or from which Grower Infends to do
buslness of to keep coliaterat of any kind.

Evants Of Dafaull.  Any fallure to pay eny principal, Intorest, or any
othetpaﬂcfﬂleObﬁmns when the same shall bacome due and payable, or any breach of any
warranly, representation, covenant, or agreement made In this Agreement, o in the evert thet Grower
shall fait to maintin its existence in good standing in s state of formation, or shall fall to be duly
qualified, ih good standing, and sutharized to do business in eech jurisdiction where fallure to do so
might have an adversa impact on the consolidated assets, condition or prospects of Distributor shalt
constitite an Event Of Default.

Remedias. Upon the occurence of any Event Of Default, Distibutor
shalt have the hﬂowlng nghts and remedies and may do one aor more of the following, to the extent
permiited by applicabls law:
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).  Dedare ali or any part of the Obligations to be immediately due
and payable;

i Without further notice or demand and wilhout Jegal process,
take p ion of any Coll i not already in its possession, wherever found and, for this purpose,
enter upon any property ocoupled by or in the control of Grower. Grower, upon demand by Distributor,
shall assemble the Colsteral and deilver it to Distibutor or 1o 8 plsce designated by Distributor that ks
reasonably convenlent to both parties;

i) Upon obtaining possession of te Colisteral or any pant thereof,
sell such Collateral at public or privats sale, as permited by applicable law. The proceeds of such
sale, aftor deducting therefrom all expenses of Distributor In taking, storing, and selling the Collateral
(ncluding, without fimitation, ettomey’s fees) shall be applied to the payment of the ObSigations, and
any surplus thereafter remaining shafl be patd to Grower or any other person that may be legally
entitted thereto. In the event of a deficlency between such net proceeds from the sale of the Collateral
and the total amoun of the Obligations, Growear, upon demand, shall promptly pay the amoum of such
deficiency to Distributor;

W) Distributor shall have ai the rights end remedles afforded a
secured party under the Uniform Commerrial Code and all other remedies ellowed under applicable
faw;

) Distributor may bring an action or demand with a court of
competent jurisdiction to obtaln possession of and to secure its rights in the Collateral; ang

v Distributor may bring an aclion for indemnification for breach of
this Agreement In an amourt equal to: [} the Commission; I) the inand-Out; lil) the Pick-and-Pack; M}
the Expensas; v) the interest accrued on the Advances; vi) the principal dus on the Advances; and vi)
any cther deductions.

Power Of Attomey. Grower hereby appoints Distributor as its true and
lawitul attomey-in-fact, wllh full power of substitution to do any one or more of the following:

i) Demand, cofiect, recelve, receipt for, sue, and recover all sums
of money or other property which now or hereafter become due, owing, or pay=ble from the Collsteral;

[)) Execute, sign, and endorse any and all clalms, Instruments,
recelpts, checks, drefls, or warrants tssued In payment for the Collateral;

i) Settle or compromise any and sll claims arising under the
Collateral, and, in the place and stead of Grower to execute and deliver its ralease and settlement for
the daim;

Iv) Flie any clalm or daims of o take gny action or insthute or take
part in any proceedings, either in Its own name or In the nama of Grower, or otherwise, which in the
discretion of Distributor may seem to be necesssry or advisable; and

v) Execute andior authenticate eny documents inciuding, but not
limfted to, a UCC Finanding Statement or a UCC Amendment to Finanding Statement or Continuation
Statement necessary to perfect or continue the security interasl. This power is a power coupled with
an interest and s given as security for the obligations and the authority hersby conferred [s and ehall
be irrevocable and shall remain In full force and effect unti renounced by Distributor.
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h. Diztdbutor’s Right To Setoffl  Grower grenis Distribulor as further
security for the Obligations, 8 security interest and lien In any credit balance and other money now or
hereafter owed Grower by Distributor. Grower agrees that Distributor may, without prior notice or
demand, chamge against any such credit balance or other money In the amount owing upon the
Obligaticns, whether due ar not.

indermnification. Grower agrees to indemnify, defend, protect, and hold
harmiass Distributor and its affiliates, and their respactive successors, assigns and shareho!ders, and
the directors, officers, employees, agerts, and attomeys of the foregoing and each of thelr respective
spousas (collectively the Indemnified Partles”) for, from, and egainst eny end all other liabfitles,
obligstions, losses, damages, pensities, actons, judgments, sulls, daims, costs, expenses, and
disbursements of any kind or nature whatsosver (including, without (imitation, the fees and
disbursements of counse! for such Indermified Parties in connection with any investigative,
administrative, or judicial proceeding commenced or threatened, whethar or not such Indemnified
Parties are designated parties thereto) that may be imposed on, incurred by, or asserted egainst the
Indemnified Partles, in any manner relating 1o or arksing out of this Agreement and the “Pagares®.

1. Of The Coltateral/Subordination_Or i}

Grower and Distributor recognlze and agree that Distibutor may find # benefidal to obtain financing |n
order to maka Distributor's advances to Grower pursuant to Peragraphs 5, 6, and 7 hereof as well as to
finance or tefinance Distributor’s own overhead and operations involving advances to other growers.
In order 1o facilitate Distributor'a acquisition of such financing, Grower consents to Distributor pledging
ali of the sbove collateral or assigning Distributor’s sacurity Interest in el of the above collatersl to eny
person or entily including a finanda! Institution of Distributos’s cholce, Grower further agrees o walve
of subordinate Grower's rights against Distributor, including, but not limited to, Grower’s rights against
Distitbutor under the trust provislons of the Perishable Agricudtural Commuodities Act of 1930 in favor of
a finandial institution if such a waiver or subardination is required by & financial institution as a condition
of providing financing to Distributor. Distributor may also factor Grower's accounts recelvable.
Distributor agrees to beer the cnst of interest on sald borrowings. Grower agrees to execute such
documentation as may be necessary to effect such s pledge, assignment, waiver, or subordination.

B 0 2H QI3 ea AT}

m Disziutor rﬂa advlsed G!WBT mat in order o secura Disn-ﬂsumr’s ﬂmndng, Dlsmbumr

or “pool Distributor's cx l, Grower's Collateral and similar collateral of other
Gmwafs (herelnafier referred to as the “Other Growers®) who have contracts with Distrdbutor
(hereinafter refarred to as the “Other Grower Contracts’). GROWER EXPRESSLY CONSENTS TO
SUCH COMBINATIONS OR "POOUNG" OF COLLATERAL. Notwithstanding the foregoing provisions
however, Grower shall onty be responsible in excess of Grower's collateral for repayment of its debt
and obligations to Distributor and not the debis or obligations of uther Growers.

Distributor has also advised Grower that Distibutor will finance or refinance
Disti 's own O ] and operations, and meke advances similar to those desaibed in
Paragraphs 5, 6, and 7 of this Agreemant to the Other Growers pursuent to the terms of the Cther
Growers Contracts. The financing of Distributor’s overhead and operations and advances to the Other
Growers will come from the sama line of financing Distributor will use to make advances to Grower
under this Ag; t. In some d a5, therefore, Grower's Collateral may be used to socure
funds advenced to Distributor or Other Growers. Conversaly, Distributor's and Other Growers’
Colksteral may be used o eacure funds advanced to Grower. Furthermore, Grower and Distributor
agres that it is foreseeable or possibie that some or all of these advances could be used by Distributor,
Grower, or tha Other Growers In breach of this Agreement or the Other Grower Contracts for pumposes
entirety apart from the operetions set forth In this Agreement of in the Other Growers Cantracts.
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any responsiblity for supervising the actual use of funds
advanced to Dls!rﬂn.rmr o Grower under this Agreement of % the Other Growars under the Other
Grower Contracts.

AFTER BEING ADVISED OF THE FOREGOING, GROWER EXPRESSLY
RELEASES DISTRIBUTOR FROM ANY AND ALL DUTIES OR RESPONSISLITIES OF
SUPERVISING OR MONITORING THE USE OF FUNDS ADVANCED TO DISTRIBUTOR, TO
GROWER, OR TO OTHER GROWERS. GROWER ALSO EXPRESSLY RELEASES DISTRIBUTOR
FROM ANY OR ALL CLAIMS ASSOCIATED WITH A CLAIMED FAILURE TO SUPERVISE OR
MONITOR THE USE OF FLINDS ADVANCED TO DISTRIBUTOR, TO GROWER, OR TO THE
OTHER GROWERS.

13

2 OAVE B IS
represents to Distributor mat me Omps grown putsuem o me provisions of this Agneemem will be
shipped solely and compietely under the names and Iabels designated below:

- %

All Crops containing the names and labels hereinsbove designated, shall be
exclusively shipped to Distributer. Grower covenants and wamants that Grower has not heretofore
contractad to ssll, market, consign, or otherwise deliver the Crops o any other person or entity.

14, d me for. Grower covenants and agrees that
Grower wiil consign and shlp eotduslvery 1o Distibutor all of the Cmps grown by Grower as heretofore
stated. Grower agrees 1o ship o Distributor export quality frull, which meets United States Department
of Agriculture Standarde for U.S. No. 1 grade with corresponding maturlty and marketing and label
standards a5 required for entry info the United States and Canada. Grower agrees to ship Distributor
Crops of merchantable quality which meets the quatity, weight and condition standards established for
entry into destination marets and ag fits with [} Nelther Grower nor Agent
shall be obligsted to affix lot numbers to each box of Crops packed by Grower, or under Grower's
direction. With the prior consent of Distributor, Grower may sell the Crops on the Mexican Natlonal
Market. If there is a balance due from Grower to Distributor, Grower shalt pay the proceeds from the
sale of the Crops on the Mexican National Market after deducting the pick-and-pack casts, boxes, and
freight within forty-five (45) days aftar the date of sale.

15. Grower Reporting And Compliance With Instructlons.

a. Grower shall report his if or ehij to Distrib
immediately after departure or as timely as [s necessary to comply with apph-ble federal and state
regutations. Failure of Grower to report the shipment of Produce as provided herein or faiture to strictly
comply with the picking, packing, and shipping instructions as provided hereln shall altow Distributor, in
its sole discredon, to refuse 10 pay 1o Grower ar third parties the amounts specified In Paragraphs Sa,
5b, B, or 7 hereof.

b. Grower shall periodically recelve | fram Di with
reference to the picking, packing, and shipping of the Crops. Grower shall comply stictly with the
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picking, packing, and shipping instructions furnished by Distributor induding, but not limited to, haling
or ceasing the shipping of the Crops, I in the sole discretion of Distbutor, the market conditions
require e same. Grower also agrees to indemnify and hokd Distributor harmless from losses and
expenses. including attomeys’ fees end costs, incurred as a result of daims, suits, demands, or other
actions of mﬁlrd parties sgainst Distributor srising out of Grower's breach of any provisions of this
Pamgraph 15.

-3 Distibutor shell have the right fo have an agent or represeniative
present on the Land or at any shipment of packing point a1 any time during the growing, picking,
packing, and shipping of sa!d Crops, and shall, if it so desires, spedify and direct the type of packing
and selaction of produce as it may deem t> ba to the best interest of the parties. Distibutor's agent
shall have the right to reviow, inspact, accept, or reject Crops al the Ume of loading or dispatch
Mexico that is not in compliance with agreed quality, weight, and condition standards. Grower shafl
have the dght to have an agent or rep tative pi at Dishibutor’s office at any time during the
salling of the Crops and the agent or representstive shafl have access to ail of Distributor's records
conceming the sale of the Crops during &ll reasonable hours.

d. Grower will immediately notify Distriibutor in writing of any situation
which might Interfese with Grower's abllity to comply with is harvesting schedule, which may effect the
quaity or marketability of the Cyop, or to remove or dispose of the Crop Iduding, without limitation, the
lavy of any legal pracess against the Crop or the property, Grower's nsolvency or its filing of a petiion

In bankruptey, or the sdoption of any g order, amang or procedurs affecting the crop,
whether governmental or otherwise. .
18.  Other Adlivitios Of Distributar. It is understood and agreed by the partles tha

Distributor yAll deal with other growers on tems that are the same or different than the terms on
which Distribtitor has agreed with Grower in this Agreement, and, as such, may compete with
Grower.

17.  Sale Of The Produce.

a. No Guaranty. Grower hereby acknowlsdges that Distributor has
made no representations, warantlss, of guaraniess to Grower or any other person regarding
Distributor's ability to market the Crops or the price Dlstributor will be able to obtain for the Crops.

b. Distributor Reporting To Grower. Distributor shall keep Grower informed
about marketing conditions and prices perodically, and ehall report to Grower the inspections and
prico of all produce received. Distributor shall fumish copies of the account sales to Grower upon
reasonable request. it is understood that the account sales only indicate the sale price at the tima of
shipment but such eccount sales are subject to coliection, adjustments, credits, and final payment as
provided herein. Distributor end Grower also acknowladge that dally fresh produce prices quoted in
the trade and press induding euch publicetions es the Market News Services and/or other
publications of the U.S.D.A. or ather relavant state agencles or agencies and associations in Mexice
am plled in such 8 that they are subject & manipulation by buyers and sellers of
produce 1o indicata a higher or at imes lower price then is ly being reafized in the true maj
of sales. Further, such publications may not accurately reflect condition of produce, market demand
or other condltlons such aa regulatory action ultimately affecting the price at which e specific lot of
produce is sold in a spedific gsographic market. The parties agres, therefors, that while these prices
may be used as one factor In sefling a price at which Distributor will sell Grower’s produce,
Distributor does not gusrantes that such prices will be obtained. in no event is this Agreement to be
deemed or construed a9 a purchase of tha Produce by Distributor or as a guarantse of any spedified
price.
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¢. Sole Discration Qf Distibutor, Distibutor shall, to the exclusion of
Qrower and in hs sale dlsereﬂon Jjudge when snd to whom, upon what terms, and far what prices the
Produce shall be sokd, Distributor shall endeavor 10 obtain the best prices for the kind and quality of
crops produced by Grower, but Distributor makes no guarantee as to prices actually recetved for the
Crops, or that prices recsived will actually yleld a posltive retum for Grower. It is expressly
understood and agreed that Distributor may, in lts sole discrstion: 1) transfer tithe to the Crops; 2)
sell or consign the Crops through local or dastination brokars when Y. 81 Grower's
expense; 3) sefl the crops on a F.0.B., deliverad, consignment, re-consignment, open, price-after-
amival, joim account, or detayed hllllng basls; 4) entar into supply contract with customers at fixed
prices which may be ebove or below prices on the open market for comparabls crops; set weskly,
monthly, quarterly, or annual prices, set ceiling or lid prices; emer into ad or promotional contracts
with or without rebate provisions with customers; sign continuing mmmoduy guarantees on behalf of

Grower as deamed necessary; and pay promotional all to customers,
at Grower expense; 5) oblain shipping polnt inspecti at G s , whenever Distributor
deems it commerdially reasonable or prudent to do so; 6) conven the terms of sale from F.0.B. lo
consignment of to grant price adft credits or alk 83 due to market changes or condition

or quallty dlaims on errival; 7) obtain federal, state, third party, in house, or other inspections as
DIsmbutor, may in its sole discretion, deem appropriate, and to waive Grower's rights to such

ions when Distrl deems it y and practl 'mdoso.lnhssolejudgmem.snda)
take any other action or incur any expensa on Grower's behalf that D! , In Its sole judg
deems necessary under the circumstances to effectively masket the Crops. Distributor shall not be
liable for errors In | in the ise of its marketing obligattons and praerogatives set forth
herein provided that Distributos hes acted in good faith.

d. ‘ redits. Distibutor may also sell
through brokers or sefl lhmugh tennmal market or other aucnons Distibutor may sell o buying
brokers or re-bifiing distributors and may deduct the brokerage paid to the buying brokers or re-bliling
distributors from the sales price end bill the buying brokers and re-billing distributors a price net of
brokerage. Distributor may in its sole discretion, and without consulting with Groweer, grant buyers of
the Crops, including buying brokers and re-bitfing distributors, credits against tha involce price of the
Crops for any reason, including but not mited to, market decline or quality which Distributor in its
sola discretion deems: 1) reasonably necessary to effectuate the sale oﬂhe Crops at destination; 2)
reasonably ptable delays in resale st dastination; or 3)
necessary to change an olherwlse Impracudal sales price. Distributor may slso grant such
adju without req 15 or other supporting documentation from customars,
Distributor shall make every raasonable affort to provide written notice t0 Grower of all adjustments
and allowances and the for such adjt or ab within 24 howrs or as soon 83 s
practicable thereafter of notification by recelver of 8 problem. Distributor is elso authorized to

or dump ship without g an officlal dump certificate or other evidence to prove
the Crops were without commercial value when in the ise of Distrib ‘s sole di jon

abandonment or dumping is warranted, Pursuant to 7 C.F.R. § 48.32(e), Grower and
approves the sale of the Produce to companies relsted to Distributor, specifically;

e Caliections. Distributor will maka afl collections of and receive all
poyments for the Crops sold. Any loss as a result of uncollectible eccounts receivable shall be borme
by Distributor. Distributor, in negotiating for the price of its services, has factored this ettachment of
risk of uncollectible accounts receivable into the determingtion of commissions to be charged.
Distributor I8 authorized to iake, in its own name, all staps that, In its judgment, are necessary o
enforca collection, Including referrat to collection agencies and filing, prosecution, compromise,
defense and settiement of dalms and lawsuits as well as proceedings before Federal end Slate
egencies of bureaus having | iction over these Distributer is  authortzed to pursue
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cloims and actions, in its own name, under the Perishable Agricutiural Commodities Act (7 U.S.C.
499a-499s) ("PACA") and under Chapler 7 of Division 20 of the Callfornia Food and Agricultural
Code. It is also authorized to take, in its own name all steps that in its judgment are necessary to
obtain payment of freight clalms, including, without limitation, referral of these matlters to dawns
agents for collection or filing and the prosecution of its. Al and costs i d by
Distributor to enforce collection of any sale or 1o obtaln payment of any freight dlaims shall be the
sole responsibllity of the Distributor.

d . Distributor shall have
the rght to comply with all markaﬁng orders. prouata ordars. and rnarkedng agreements that have
been made or may be made pursuant to any law or ordinance, Distributor may, in its absolute
discretion, co-mingie, pool, and mix in any individual shipments any or all of the Crops delivered to &
hereunder with any other crops of like kind or quality, and in a reporting and accounting for the sale
of sald crops 50 pooled, Distributor need indicate only the average prices recelved from such sale or
sales.

g 3 et oliing. Notwithstanding anything to
the contrary contained herein, D:stnhutnr shall have me nght at any time or times to discontinue the
marketing or selling of tha Crops at eny time or times when, in its sole and .absolute judgment, the
Crops are not fit or sultebls for shipment or sale, or In the event that the market price then prevalling for
the Crops are less then any duties imposed plus the actua! costs of picking, packing, hauling and
shipping the same and Distributor's associated commissions and overhead, it being understood that
Distributor may refuse to accapt any shipment from Grower in Nogales, Sonora, Mexico or at the time
of toading ard dispatch in Maxico and retum the shipment to Grower at Grower's expense. Distributor
shall have the right to resume the selling and marketing of the Crops whenevaer, in its sole and absolute
Judgmaent, the market price therefore I3 sufficent to pay for said expenses. Notwithstanding the
foregoing, Grower shall be permitied t market any crops, that efe not acceptable for export to the
United Stetes in the Mexican National Market, provided, that Grower shal not market such
unau;eftahle cops under any of Distributor’s labels, cartons, stickers, packaging, or advertising
matarials.

18. Grower Representations And Wamanties And_Insurance. Grower hereby
represents and warrants that:

a. Is dul lzed and
existing under the faws of the Republic of Mexico, and its R.F.C. Number is Grower
is the owmer of tha Crops, and/or has full power and authority to ssli and deliver the Crops and

unconditionally guararmees that the Crops are not subject to any llen, chattet montgage or encumbrance
of any type or form whatsoever except for the securfty Interest grented to Distribirtor hereln, and that
Grower has the full rght, ability, and suthority to enter into this Agreement snd to declare this
Agreement as & valid, binding, and enforteable obligation of Grower. Grower shall provide Distributor
with a certified copy of a power ofannmay granting Grower's individua! signatory to this Agreement the
powar wor tiate and \g 1t on Grower’s behalf.

-

b. Grower ks not presently 8 party, nor during the term of this Agreement
will become a panty, to any other contracl or agreement providing for the packing, selling, or marketing
of the Crops.

[ Growar will not ranster ovnership of the Crop to anyone without notice
and express written approval of Distributor.

d. The Crops ere not subject to any clalms for commissions or royalies
dertving from the use of rademarks, tradenames or patents from the fa of any of
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any seeds or other products used in the planting, growing or harvesting of the Crops. Grower s
entitied to the use and p of the Land and Distributor IS granted the right of entry and
full eccess !he Land in |he perfnn'nanoe o lls obligations hereunder. Grower has the financlal
i , peymiis and authorizations necessary to

perform Growers duties herein (indudlng usa of apprupnam methods of cultivation, lmigation, and
furigation of Crops) as wel as to p Grower's g Ing, cooting, harvesting, and hauling
duties to ensure that the Crop wil ba of good and marketeble quality and in the state of maturty
required by Distributor,

o. The Crops comply with, and are not adulterated, or misbranded within
the meaning of the Federal Food, Drug and Cosmetic Act, as amended (21 U.S.C. §§ 301 et seq.} {the
"Act"), the Federal insecticide, Fungicide and Rodenticide Act, and any regulations issued thensunder
ar any other federal, stale, or local lows, statutes, rulas or regulations relating to, without limitation,
health, hyglene, environmental conditions, aduterated or misbrandad food and is nol an artide that
may not, under the provistons of 21 U.S.C. § 331, be | dinto [

f. Grower will exercise extreme caution and demonstrate all due diligence
in applying or using any "Economic Polson™ (as defined in Section 12763 of the California Food and
Agriculiural Code) on or about the Land; any pesticide as defined in FIFRA will bo registered and
classified for use on the Crops, and used in @ manner consistent with its labellng, and will not be
adulterated, misbranded, or epplied in the production of the Crops In viclation of the requirements of
FIFRA ar any regulations thereunder.

The Crops comply with any and afl other federal, state and local laws
and regulations regardlng hemlddes pesticides, fungiddes, insecticides, rodenticides, and other
chemical p rlals, and with all applicable labor laws.

h. The Grops have been pmduoed and packaged In full accordance with
any and all laws and regulations goveming p lebeling, and welghts and measures, and any
and all other applicabls federal, state or loca! lawa rula. regula‘hnm or arders applicable to these
items.,

i Grower has programs in piace to ensure compliance with the Good
Agricuttural Practices {"GAPs") and Good Manufacturing Practices (GMPs") as described I the Food
and Drug Administration “Guids to Minimize Food Safety Hazards for Fresh Frults and Vegetables” and
in Title 21 of the Code of Federal Regulations. Such compliance shall .be at Grower's expense.
Grower shall also be responsible for and pay for any expensa related to cbtaining wiitten verificalion of
such compliance by an independent auditor designated by customers of Distributor.

19. 3 cef i
delivered t the recsiver, trﬂa to tha ans shall remam wnh Grower. Distritastor shatl bear no risk of
loss to the Crops.  Either the receiver of the Crops or Grower shall bear the entie risk of loss or
damage o tha Crops. Growes agrees to indemnify and hald Distributor harmiess for, from, and against

any and &t kiss or damage © the Crops, s well as from any q thereof ined white risk
of loss remains upon Grower ar the recelver of the Crops.
20. Grower shall, not without

prior wrtiten consent of Dlstnbmm tegrstar use or dnsplay any of Distributor's corporate name,
trademarks, symbols, trade names, or other intellectual property rights, and the logos associated
therewtth or any name, symbo! or mark confusingly stmilar thereto. The use of eny of Distibutor's
trademarks, symbols, trade names, or other Intellectual property rights by Grower shall inure to
Distributor's benefit and shall not give Grower any propdetary rights thereln, Grower agrees that
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without prior written consent from Distrbutor, it will not use or sefl to any third party any extra
materts|, including cartons, stickers, and labels except as expressly authorized by Distributor and upon
termination of this Agreement. Grower will immedistely retisn any excess packaging materiats,
carong, stckers, and labels In with D s instuctions at Grower's expense to
Distributor's warehouse bn Nogales, Adzona.

Delays/Forca Majure. Nenher party shall be responsible for any loss or
damage mulung frorn any delsy or fsliure In performing any provision of this Agreement, If the delay
or failure rasults from: a) transportation shortages, Inadequate supply of labor, organized labor,
materlal or energy, or the voluntary foregoing of the right to acquire or use of any of the foregoing In
order to accomsmodate or comply with the orders, req reg ns or
instructions of any govemmem or any depanmem of agsncy lheraof b) compliance with any taw,
ruling, order, reg jon of any govemment or any depanmem of agency
theredf; ¢) acts of God; or d) fires, strlkea. fabor troubles, embargoes, war or riot (@ “Force Majure
Event”). Any dslay resulting from any of such Force Majure Event shall exend performance
scocordingly or axcuse performanca In whote or in part, as may be necessary. Distributor shall be
excused from performing its obiigations, either In pant or total due to a Force Majure Event, In such
event, Distibuter shall give notice of such cause to Grower and may alact in Distributor's sole and
absolute discretion to: i) ierminate this Ag i) coop with Grower to attempt
o make performance possible, pmeﬁeal or lawful; or i) by notice to Grower, allowing Grower t0
harvest, pack, and/or market pursuant to this Agreement only that portion {if any}, of the Crops which
Distributor, In its absolute and sole discration so elacts. Upon notice of election of option ii} or ) in
this Section by Distributor to Grower, then Grower shafi once again be obligated to deliver to
Distributor such Crops.

22, Lluidations/Accounting.
Prefiminary Liquidations. Except with regard to disputed Invoices

a
which shall be fiquidsted when settled, Distributor shall provide Grower a detalled liquidation statement
showing the amourts invaiced, received, and/or collected as payment for the sals of the Produce, and
the of

owed to Dk by Grower, induding, without limitation, tha following

iterns, which shall be deducted in the following order of priority or such other order as Distributor shall
deslre, iIn its sole x [) the C ission; B) the In«nd-om (re!ated to Texas crossings); [§) the
Advences on Sales; iv) the Expenses; v} the In d on the Ac vi} the principal due on

the Advances; viij any other dedudtions; and vill) amounts due from Grower to Distributor pursuent 1o
any other agreerment between Distributor and Grower. it is exprassry understood and agreed that each
shipment and sale will not be liquidated ssparatsly, but a roming accounting by invoice shall be made
on the 15" and 30% day of every month durtng the Seasons for revenues and deductions related to the
Crops sold during the period greater than thirty-one (31) days from the date of the preliminary
fiquidation. ARer such prefiminary Equidations have been rendered, any balance found due and owing
1o Grower shall forthwith be paid by Distributor to Grower. In the event there is & balance due and
owing from Grower to Distiibutor by reason of the menles advanced hereunder, Distributor shall apply
any ravenuas received from sale of the Produce, including pafiets and pre-cooling revenues to said
amount and shafl carry over the balance to the following prefiminary liquidation date.

b. Final Liquidations. Except with regard 10 disputed Involces which shall
be Dguidated when setiled, Distributor shall within forty-five (45) days of the later of: [) the temmination
of this Ag for any ; o li) the ion of ship of the Crops to Distributor for any
raason, give and report in wiiting to Grower a fina! liquidation which shail include a true, complete, and
detaited account and report of all matters and things periaining to the handling, distribution, and sala of
the Crops made by D ¢, aa provided in this Ag fing and satting forth sl sales and
expenses Incurred therein. Distributor shall account for sales on a lot-by-lot basis and shall prepare 8
fguidation statement of each lot showing the sale or dispositien of all Crops recefved by Distributor,
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Distributor shall deduct from the Gross Sales Price, sales commissions, repay of any
mads by Distributor to Growes, and other ordinary exp of sale as pravided In this Ags

Payments. After such account has been rendered, any batance found
dus and owing to Gmwer as provided hereln shall farthwith be paid by Distibutor to Grower. In the
event there is found a balance due and owing from Grower to Distributor, Grower shall forthwith pay
sald sum to Distributor and In no event later than June 30 of each of the Seasons. If any balance due
from Grower to Distributor i3 not pald within thinty (30) days of the final accounting, then Grower agrees
to pay interest on the balance due at the defautt rete as specified by Distibutor's iender until paid. The
parties ad dge that Distribuior's lender ires that al owing by Grower under this
Agreement be mid in full as a precondttian to Iuanlng funds to Distributor for subsequent reasons;
therefore, in the event that all sums are not patd by Grower by this June 30 timsframe, Distributor, at its
option and without walving any claims against Grower, may efect to terminate this Agresment.

23. Grower's Non-Paymen!. If Grower does hot pay said sum to Distributor
forthwith, Grower hereby agrees that Distributor may, in the exercise of Distributor's sole discretion,
either pursue any legal remedies available to Distributor.

24. Defaull. If Grower defsulls on or breaches its obiigations under this

Agmernem. and after fifisen (15) days’ wﬂnen noﬂca from Distributor, fails to cure such breachss, then

notwithstanding any other prowi of this Ag t, shall be entiled to: () terminate this

Agreemau upon- wiftlen “natice o Gruwer m 1 di of ali fes due under this

whh mtemslmmedafammaasspedﬂedbyDlstrlhmnfslu\derfromlhedsaedsald

breach; end [} a8 other demages which are legally recoverable. These rights are cumudative to any
and all other rights that Distributor may otherwise have under this Agresmsnt or the law.

25.  NotA Parmership Or Joint Verjure. it Is expressly understood end agresd that
Distributor Is not tn any manner to be, or considered as a partner or joirt venturer of Grower for any
reason Induding, but not imited to, the advances snd loans to be made by Distributor o Grower as set
forth in this Agreement. Grower shall have no right to act an behalf of or In the name of Distributor end
Grower shall have no power or authority to bind Distributor. Distdbutor and Grower are each separate
entities separatsly and independently conducting thelr own and this A does not
serve to creats, nor shall it Imply & partnership, joint verture, or joint-employer mlamnsh:p between
them. Each panty Is to remain as to the other party en indepe: contractor, p for diraction
of and complete control of s own respective employees or contracted emplayees. Each party shal
maintain its own workar's compensation and g ! liability ct ge as d by taw end generally
deemed sufficent for its type of businass, and agrees to protect, defend end hold harmless the othar
against any injury, labor, employment or damage daims of any son whatsoever arising oul of the
operation of ks own business or the actions, emor o amisslons of lts agents, servants, representatives
andfor employees. Nelther party shal) have any euthorlty over the empi agents, or of
the other.

28. Incapacity Of Grower. In the event Grower or ils managing apgent shall bacams
incapacitated or dis at any time between the pianting and delvery of ell of the Crops at Nogales,
Arizona, dwing the S d by this Agl the survivors of Grower shall take aver in the
name of and on behaf of the deceased Grower or his estate, and complete the planting, growing, and
harvesting, and shal) be bound by the tarms of this Agreement.

Assignment By Distbutor. 1 Is expressly understood and agreed that
Distributor may, ln its sole discretion and without permission of Grower, assign any and all ights and
obilgetions hereunder to a third party &t any time during the term of this Agreement.
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28. Goveming Law. This Agreement shall be deemed to ba made under, shall be
construed In accortance with, and ehall be governed by the internal substantive laws of the Stats of
Arizona (without reference to choice of faw principles).

20.  Waiver Of Jury Tdal, Venue, Juridiction And Service Of Process. Each of the
parties hereto shall and do hereby waive trial by jury tp the fullest extent permitted by law. The Partles
imevocably end exprassly submit to the jurisdiction of: a) the comp courts of the State of Arizons
in the City of Nogalss, Arkzona; u'b)theeon'psmmcounsdm United States of America, Distict of
Arizona, Tucson, Arizona, theretryy sxprassly waiving any other U.S. jurdsdiction or venue to which they
may be entited. Grower sgrees that a final judgment in any such aclion or proocseding shall be
conciusive end may be enforced In other jurisdictions by suit on the judgment or bn any other manner
prowided by taw. Nothing herein contained shall affect the right of Distributor 1o serve legal process in
any other manner provided by iaw or affect the right of Distribttor to bring any action or procesding
against Grower or its property in the courts of any other jurlsdictions. To the axtent that Grower has or
hereafter may acquire any immunlty from jurisdiction of any cowt or fom any legal process with
regpect of itself or it property, Grower irevocably waives such immuntty.

30. Anomey Fees And Gosts. In connection with any arbitration, mediation, or
judidlal pmcaedlngs by any party regarding controversies and/or claims under this Agreemant, the
prevatling party in said proceeding shall be ertiiled to recover its actual attomey's fees, for all lega)
counsal, at pre-trial, brisl, and appsiiste stages, all expenses and costs, including, but not dmited to,
depositions, witness fees, iravel and lodging, and any other expenses incumed th connection with said
proceadings. As used In this Agreement, “actual atomey's fees” shall mean the full and ectual cost of
any legal services actually performed in connection with the matters involved calculated on the basls of
the usual hourly fees charged by the attomays perfonming such services. Any party in whose favor @
judgment has besn entered shall elso be entited to al} postjudgment attomey fees, costs, and
expenses incurred in the collection and erdorcement of such a judgment.

3t.  Enfire Agreement. This A e the entire agr ® of the
panles with respect to Its subjecl matter, and al agnsemenrs. orel or written, entered into prior o this
are T d by this Agreement No mep tations,
Irm.lcemns, or ol agrsemerﬂs have been made by any of the ;Bhas except as expmssly sat forth
herein or in other conteny written s, This A may not be changed,
madified, abandoned, or rescinded, except in a wmmg. signed by all pames hereto, and any attempt at
oral modification abandonment or rescission of this Agreement shafl be vold and of no effect

2 YWaiver. Neither the fallure nor any deisy on the part of @ party to exercise any
right, remedy, power, or privilege predudes any other or further exercise of the same ar of any right,
ramedy, power, or privilage, nor shall any waiver of any right, dy, powsr or privilege with resp
to any occurrence be constued a9 o walver of such right, remedy, power or privBage with respact to
any other cocurrence. No waiver shall be effective uniess It Is in witting and Is signed by the party
asserted to have granted such waiver,

33,  Sevembility. If any one or more of the covenants, agreements, provisions or
terms of this Agreemant shall ba for any reason whatsoever be held invalid or unerforceable then such
covenants. agreemants, provisions, or terms shall be deemed severable from the remalning
covenants, agreemsnts, provisions, or terms and shall In no way affect the validity or enforceability of
the other provisions of this Ag Further, if & court of competent jurtadiction determines that any
provislon of the Agreemant is invalid or unanforceable as written, such court may intarpret, construs,
rewiite, or revise such provision, to the fullest axtent alkawved by lew, so as to make il valid and
enforceable consistent with the intent of the parties hereto.
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Notices. Any notice provided for harain shall be deemed to be given, made,
andreoelvedwhende!lvetedagamwmormwnsambyfamna o five (5) days after being sent
by registered or cerlifled U.S. Mall retum recelpt requested, postage prepald, to Grower or Distributor
at the following addresses:

DISTRIBUTOR  GROWER

elephone; (620]
Fecsimile: (520

The above addresses may only be changed by ghving written notice of such change of
address in the manner providad for above to all of the other pariles hereto. The fellure or refusal of 8
party to accept or acknowledge receipt shall futfilt the requirement of notice.

35,  Schedules/Exhibhe, All Schedules andior Exhibits attachad hereto and
ferred 1o In this Agr are hereby | d into this Ag end made a part hereo!.

38. Ths A may be d in any of
countarparts, including facsimiles thereot, each of which shefl be deemed an original, but &l of which
shal} constitute one and ths same instnomem. Excapt as provided in Pamgraph 40 below, this
Agreement shali become binding when one or more countesparts hereof, individually or taken together,
shatll bear the signatures of all of the parnies reflected hereon as signatories.

37. Headings. Headings contained in this Agreemant are [nserted only as a matter
of convenienca and in no way defing, limil, extend or describe the scopse of this Agreement or eny
provision hereof.

38. Successoy in interest. Except as otherwise provided harein, all provisions of
thls Agresment shall be binding upon, nure to the bensfit of, and be enforceable by and against the
heirs, executors, administrators, personal representatives, successors and assigns of any of

xhe pariles to this Agreament.

39. Number Of Days. In compting the numbers of days for purposes of this
Agreement, all days shall be counted, including Saturdays, Sundays and holidays in the State of
Arlzona; provided, however, thet il the finsl day of any time perled falls on a Saturday, Sunday or
haliday, then the final day shall be deamed to be the next day that Is not a Saturday, Sunday or holiday.

40, Growers Acceptance. ¥ Qrower's Crops are delivered to Distributor efier
Grower's receipt of this Agroemant. Grower will be dsemed to have agreed to be bound by all of the
terms and conditions set forth hereln, regardiess of whether either or both partiss have signed and
delivered a copy of the executed Agreement to the other. This Ag ghafl be d to be a
statement of the terms and conditions upon which Distributor will handie Grower’s Crops during the
current Season within the meaning of 7 C.F.R. §46.32
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English Version,. GROWER ACKNOWLEDGES THAM
REPRESENTS DISTRIBUTOR AND THAT GROWER HAS OR HAD

OPPORTUNITY TO CONSULT WITH INDEPENDENT COUNSEL OF GROWER'S CHOICE
REGARDING THIS AGREEMENT AND THE TERMS AND CONDITIONS HEREOF AND THAT ANY
RULE OF CONSTRUCTION TO THE EFFECT THAT AMBIGUITIES ARE TO BE RESOLVED
AGAINST THE DRAFTING PARTY SHALL NOT APPLY TO THE INTERPRETATION OF THIS
AGREEMENT. GROWER FURTHER ACKNOWLEDGES THAT GROWER HAS OR HAS HAD THE
OPPORTUNITY TO HAVE THIS AGREEMENT TRANSLATED INTO THE SPANISH LANGUAGE
AND THAT IF IT HAS BEEN SO TRANSLATED, THE ENGLISH VERSION SHALL CONTROL OVER
THE SPANISH TRANSLATION. GROWER AGREES, IN ANY EVENT TO BE BOUND BY THE
TERMS OF THIS AGREEMENT.

Spanish Version. AGRICULTOR RECONOCE QUE EL BUFETE DE
REPRESENTA AL DISTRIBUIDOR Y QUE AGRICULTOR HA TENDDO
OPORTUNI ONSULTAR UN ABOGADO INDEPENDIENTE DE SU PREFERENC

CUANTO A ESTE CONTRATO Y LOS TERMINOS Y CONDICIONES DE AQUI'Y QUE REGLAS DE
CONSTRUCCION AL EFECTO QUE AMBIGUEDADES SERAN RESUELTAS CONTRA LA PARTE
REDACTORA NO SERA APLICADO AL INTERPRETACION DE ESTE CONTRATO. AGRICULTOR
ADEMAS RECONOCE QUE HA TENIDO LA OPORTUNIDAD DE QUE ESTE CONTRATC.SEA
TRADUCIDO AL IDIOMA ESPAROL Y QUE S| ESTE ES TRADUCIDO, LA VERSION EN EL IDIOMA
INGLES TENDRA CONTROL SOBRE LA TRADUCCION EN ESPANOL. AGRICULTOR
CONCUERDA, EN CUALQUIER CASD, QUE SE OBLIGA POR LOS TERMINOS DE ESTE
CONTRATO,

iN WITNESS WHEREOF, the paries herato have set thelr hands the day and year
first abave written.

DISTRIBUTOR:

GROWER:
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STATE OF ARIZONA ;

88,
(_Jounty of Santa Cruz )

the undersigned Notary Public, this
the Authorized Representative of
a Ma:dcew behatf of selid

Notary Pubfic

Seal & Commiggign Expiration Date:

STATE OF ARIZONA )
) 88,
)

County of Santa Cruz

Notary Public
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SCHEDULE 1
LOCATIONDESCRIPTION OF FARM
8 Name of Farm:
Address of Farm:
Telephone Number(s):

Fecsimila Number(s):
Grower's R.F.C. Number:

" Legal Dascription of Farm: See drawings attached herato and incorporated herein.
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SCHEDULE 2

THE CROPS TO BE

Commodity Minimum Hectores
Tt~ %

TOTAL HECTARES: e
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SCHEDULE 3
SCHEDULE OF ADVANCES
1 Monsy Advances To Grower:
Amount Apnrximete Rate of Advance
$§p0.000.00 September 15, 20
3Jp0.000.00 Sepember 22, 201
$§00,000.00 September 29, 20!
$§p0,000.00 October 6,
,000.00 October 13, 20
,000.00 October 20,
,000.00 Qctober 27,

TOTAL MONEY ADVANCES: $8§00,000.00

Advance Checks:
Name of Peyse:

Bank Account
Name of Bank & Location:

Name of Account Holder:
Account Numbar
ABA Routing Number:

INITIALS INITIALS
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Contract for the
International Commercial Sale of Perishable Goods

1 PARTIES
SEUER
Nome
Address,

# diferent, ockiress of Sellers place
of businers tirough which his controet & 1o be park
Tak rL Fox Eemal
Burer
Name
Address

¥ difforass, eckracs of Buyer’s ploce
of business fwough which this convoxct & © be perbrmed
Toleph Fox Emadl
Authorized signatory (aame ond posison)
2. GOODS

Dascription of the goods finduding deih, a3 appropricte, concaming required quokly, certifoates, ond
country of arigin}

Quantily finchefing ot of meoseawnt}
o Tolkl quontiy
 Por dalivery insial

 Tolercmca percenioge: plus or minus %
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2 Corteet ey b brierroionol Conrreerctol Sclo of Peetihoble Glocds « iercord Yook Certe UNCTA/WIO

Inspection of goods WnWhMMuMMJW
mu&hjimdmmh}aﬂwmﬂnphmddﬂwbddm rnpomibilly for
inspaction cost

Details, as appropriate, concerning pockaging ond other simior conditions

Any other specification

3. DEUVERY

Applicoble ICC incoterm: (By rmlamnce b mast recnt vevsion of the Mxcotenns of dowe of kormation of
controxt)

Place of delivery
Duta or pariod of delivery .
Noms and address of carrier {whem applicobils)

Usless otherwiso ogreed, delivary sholl be Ex Warks (o par KXC Incoberm EXW] o the address of fe Seller's
Plare of business frough which Bis Contract s fo be performed.

4. PRICE

Prico fspecily whether iotol pefcs ond/or price par unk of eacsorsman, specily the armount i both Sgrres and
worth, ond the arrency]

Mathod for detormining the prico i appropricie)

Whers the price has not bean and caanc? be determized, i chof] be then generally charged, In the same rade,
for tweh goods debrared tmder comporable droumstonces of, ¥ such @rics conncd be eskblished, o
recsanabie price.
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Cortt kr e il Cammescl Scie of Pershoble Goocs Tade Gestw UNCTIADYWID 3

5. PAYMENT

Means of payment (ag. axh, dequs, bonk droll, iransfer]

Detuils of Seller's bank account ff apprepricle)

Unhscl:n::yui::;.mndu il be Scmslerred by reletonsmission 1o the Seflev’s bonk
oo, © Suyer deamed 10 have performed i payment Sons whan the said b

Payment of the prise shall be mode wilhin 30 days ciier the dot of involoe, wless the parfiss groe o
diftarant paried burocfie

THE PARTES MAY CHOOSE A MYMENT ARRANGEMENT AMONG THE POSSIBIUTES SET OUT BELOW, IN
WHICH CASE THEY SHOLED SPECIFY THE ARRANGEMENT CHOSEN AND PROVIDE THE CORRESPONDING
DETALS:

] PRYMENT IN ADVANCE
Amourt dus fi.e. ot or part of the price, o expressed as o parcentuge of o todod price}
mmndu'ehrpowmbbummdbyw:bmk
Spacinl ennditions applying to this pery rnl-y)

In the event thot the adh d 1o the Kol price, the balance
du-|hullhupuyd>|aMhsodaysdhdamdnm,hmmﬂihmndmm
out above, unfass ofherwise spacifiad h

(3 PayMaNT BY DOCUMENTARY COLECTION
Amount 1o be poid [spacily whather tad price or pre per delivery Snsimknend
Latest date for payment
Moans of payment: D/P fle. documents ogainst peymend), unfess the parties spacily D/A Ga.
. w ¥ 'yt S N
Puymonlbydommhuyw]ladimMbeﬂbiadblhalmudhmhhfw(ﬂbm:
The documants to be presanded are specified of Arfide 6 below.

£ PAYMENT BY {RREVOCABLE DOCUMENTARY CREDIT
The Buyer muat for an imevoccble doamentary oredit in kavour of the Seller to be
uwodbyurmhunk abjedt o the 1CC Uniform Customs ond Practies for
Doo&mnh ry Crodits. Lhaxm?&www?lldmumhugmd:g
for or belore the beginning agreed delivery po at Arfi
ubwq,N::’ appropricle, uness hpﬁumuﬂwwﬁamp‘m
ugrsaddmfnri:m

P
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The credit shall expire 14 days after th enddlhpumd dato of delivery specified i
Arhda3d:ove?;lm mgme; - pid "

The documentary credit does nat have io be confirmed, unfess the parties agree otharwisa,
as specifiod herectier:

All ooats 'mcung{ in rduﬁmbmnﬁnmimdulb.bunabﬂhealh, unfess the parties
3 u‘ih"u

Unless otherwise agreed, the documentary creda shofl be payable of sight and aflow portial
shipments and transhipmanhs.

(O PAYMENT RACKED BY BANX GUARANTEE
The Buyer shall provide, ot laast 30 days before the ehhddalmryuﬂu begmnhg
dﬂwmddsllmypu\od ot Artide 3 aswpmp nr:nm
specify ﬁm hm
gwmissub;adblhsﬂUmfomhlu';DcmnaGwmrMuoﬂm&ylehd
credit subject either to such Rules or 1o the ICC Uniform Customs and Prochice for
Ducumentary Credils, in either cuse hisued by o repulable bank.

) OTHER PAYMENT ARRANGEMENTS

6. DOCUMENTS

The Seller shall moks available 1o the Buyeror, as the case may be, shall present o the Bank
specified by the Buyer, the following documents fick conmponding baxes ord indicale, os
apgropriots, the mamber of copsies i be provided):

=N ¢ ial inveies

O The following transport documents {speciiy any doalled roquiramntsl

O Pocking list

D- )

O Certificate of origin
O Cartificats of insp
Dom'uj .
O Other o

Unless otherwisa agreed, the Seler shal make oviicbls to tha Beyey the docoments indicated in e
applicabls Incolerm,
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Cartext ke o nomotonal Conmensidl Sola of Perishobie Gorrds - lsmationa! Kode Ceren UNCROWIO 5

7. FAILURE TO COMPLY WITH A PAYMENT DEADLINE

1F the Buyer does not pay a sum of money when it kdla due, the Seller is entifled fo interest
wpen that sum from the fime when Is due 1o the time of payment. Unless the parties
agree otherwise, the rae of interest thell be 23 chove the average bank shert-term lending

of such o rote af elther place, and if the partias have nat agrsed upan e the

rate of inferest shall be wqxlarem&udbyﬂbbwdlha%o hw:!:?qd

payment. Other rote of interest agreed by the parties i appropricte:

The Saller shall be entitled o terminata this Contract by netics to the Buyer as regards goochs

hrvd\ichpuwnm’hsmbeunmk’:rmvmzn‘a {ed f,u‘ 'YB Y

i in the event ol foree majeure within 14 funlsry the porties some ciher
) cfter the date an whi huidmmm.dn.

i

FAILURE TO COMPLY WITH A DELIVERY DEADLUNE

there s delay in delivery of any goods, the Buyer is enfitlad to liquidated domages
10 0.5% {unfess the parties agres scme olber . ) of the price of thosa
for each complets day of deloy s from the date of delivery or tha last day of
ogreed defivery periad, o3 apprapriote, provided the Buyer notifies the Sellar of the
delay, and subject fo orry extension resulling from force mojeure,
Where the Buyer 30 nofifies the Seller within 7 days from the agread date of delivary or the
ast day of the dalivery period, damoges will rn from the ogreed date of delivery
ﬂ\eugmedddiveg fod, Whers the Buyer so notifies the Seller
mare than 7 days offer the agreed dote ivary or tha lost doy of the agreed delivery
hd,danopwiﬂmkmhdumdlhomﬂm.Uﬂlorﬁ:widlbmodiyniﬂma
&dﬂwaﬁvv joned 7-day decdiines they should do so heraafier:
Liquidated damages for delay shal not exceed 20% of the priee of the deloyed goods, or
such offor maximum wnount as mey be agreed hereaftar: 8
The Buyer sholl be entifled 1o terminate this Cantract by nofice 1o the Saller os regards goods
which hove not been delversd for any recson whatsoever (srdudts'u ry
impediment in the event of force majeure within 14 days dlier the agreed dalivary or
andfilh%qeeddd’wypubz,u;qprwﬁob.unbulhapaﬂn’eupacﬁ/mdher

9. FORCE MAJEURE

A party is not lidble for a feilure 1o perform any of its obligations in 5o far o3 it proves:
o That the faflure wos due Yo an impediment beyond its control, and

- . That it could not reasonably be to have Ioken into account the impedimend
mdihd‘odsupon’:&iﬁ'yb o the time of the conclusion of this Contraal,
and

o That it could not bly hove avoided or the effeat of such
impediment.

A sacking ko be refieved of liability on grounds of force majeure shall, as soon as the
m::dﬂl’m iu?f-dwponh:ubi‘lti?y’bpuhmbmmuhwnb&dpady.givcnoﬁu
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blhaulfnpuﬂyohudl npadnmmlatdibe“&.honmchhfybparﬁum together with

uﬂ7, priafe supporfing d Notice shall be given iF and when tha event of foree
ceases. Foilues to ghe sither nolice or such documents mokes the party thus fuiling

rmHebdmnogas‘orlnsswhdloﬁmmsemddhmbeenavwdad

Where the impediment could be merdly temporary ie. where the impediment does not
Wﬂybanﬂ\aﬂnddmdnmgpﬂdammpﬂu&haﬂmﬂdcudﬁﬁnu
p-rbdd30dn7:lml-ub-pﬁ

herecher some otber periad:, 13
lhmlhapu'lod be ded uniil tha imped has ended, or the
axpiry ldpnned wehicherer ix the ecrlier.

llpa{umumhsﬂlllmluem ofl!'ns iod, or & and o performance
ul:’;zfyd\d Emhi-dbmmmthndw upon
nofice to the cther parly of its dacision o termincle.

10. FUNDAMENTAL NON-PERFORMANCE

A party may, by notice Io the other terminate this Contrax in the event of fundamental
mn-padomby ediupurl;.m"

The fall . plos of fundl I M
. thredd\e&rya‘bcnmplywlﬂnmmdlmhrg Jupp-qrm, the
mnxr\%‘mmvmdbldhdwddwbptmdeufvndmwd guarantes

et specified in Adtice 5 abowe;
* Faikire of the Buyer o sum by the date upon which the other
u\ﬁdald : terminate this Cmp:y“n;jmézm upprmﬂ:\sd Arﬂde7p:bn;n

o Foikme of the Seller ko deliver dll of the goods by the dote upon which the
entiiled fo terminate this Contvas in accordanca wil IhepmvlsiendedeB

~ Ammhn ity on the part of elther nuhlmmamdeum
or fiquidation ngs, or any othar mspemsion or
'hlllaevuﬂof‘ o 'uuu,m‘ the aggrieved party may, ot iti discretion:
® -Terminute the contrad, and recover damages from the defauliing party; and/cr,
» Sall or purchose, as appropriate, the goods, in which event the defaulting party
Mndapudunyhnwﬂwndbyﬂlauwnwdpady
Asty dispute in relation to the d tion, and/or the losses suffered, as

Wnd&“bﬂulnm&:ﬁuwﬂlﬂmdiwm raschition prooadure ogresd
upon in fis Coniract,

11. EXPERTISE PROCEDURE
In the event that the B rlsrdmsﬁudmthﬂuqurﬂyﬁhmdlﬂwrdwbba
&N&ed nmdmhur:alhesdla ible, ond In any

MImI\m?d:yldHnuyuﬂngnodsamdvdupaiodash(epnmsmuym

"‘eam““ b for an ::gwnahq:polmod W no insfitution hos
bmspnciﬁedbyﬂlnfurﬁn,l}mﬁ&rshdlhnm&ll:’fpmesdboppotﬂunnpeﬂ
Any wxpert appointed shall be indep of the partins.
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Comao kr o taeciondd Conpeacial Scie of Retsioblh Goodh - Hsmaibn! Ende Cartie NCROAWIO

Tha;xperfduﬂmiduundnpmﬂolhapaﬁumlhaabgadnonconfenﬂrydﬂn
goods

For this purpose, the expert sholl be entifled 1o inspact the entire , or samples takan

under his/her supervision, and moy carry out ony test which ha/she to be

appropricie.

The expert shall submit his/her repor! to both registered Thenpend\ull be

final and binding upan the parh:umh;, wi ml.‘indw it has e been rwceivad for such

el:wpthduhpw&un/tgu .________J__j,"hddagedbyomd

the pnrhas by the ol p g with the disputs resclution
procadure provided under this Contradl,

The expert’ foes and expenses shal b bome by e Buyer mpletion of th
experfize procsdure, bt mmmwbhwwh@iﬁnmhﬂ;
ohhegoodswlﬂnhs

12, MTIGATION OF HARM

Inhmntdcﬁnnh&xﬁmmﬂ\lhq:di’yufﬂ\egm*ddwerd.»mﬂuyumnﬂuoﬂ
preserve tha goods. The Sellor shall
b-abhgodbtelmbumeilncmldwdw mamumnfhmrfydlhepod:mﬂvh

lflhegoodxmmb;adblwrddﬂenwdmn,arﬂm praservation would involve
wmhhmpmu,ﬁn&wmmmhmcsm&hmbndllhemonﬂmbaﬂ
'enmuvuduhla,dhnohfying sdludnsmmimhnu The Buyer must
of an expertise procedure and rmttgwe!l\e
Sdkr(admnpwcwmnhdmhmmmwﬁhkhlld:ovvlunoppwnmhytohu

13, COMMUNICATIONS BETWEEN YHE PARTIES

All communicafions between the parties in relafion 1o this Contradt must be made in writing
and nﬂﬂbyurdlmrypﬂ”uhz:dﬁuhmdmdﬂmybwm

—— Y by detronic mail. Any icotion sent via
electronic mail mwst be in o mdonVlotm!wmmnoﬁlerforminwhhhnlsna
possible fo modify the i fax or el ic mail are

made enfirely of the sender’s risk.
Referances in this Controdt to days cre o calendar days.

14. APPLICABLE RULES OF LAW

In so for a3 ony motters are not d by the k going provsi , this Controct is
gmwnedbylheldbvhg,h‘ ding order of p :
. ThoUnHNummComumanmCanlmchforhwnul Sale of Goods
o The UNEDRO Principles of International C ial Confrozts, ond

. Fumhnmddlmminfheobovenuﬂmdmhbwm
o

choics of law, the low upplleumﬂ\eSdh’sphmdhmnmmhwhlch this
Contract is fo be performed.
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15. DISPUTE RESOLUTION

in the event of any difficull pufwmnnofﬂ!hCommd the parties
undertake that ﬂn/mllprocuddullgsnllymlhgood nﬁuﬁdﬁomlnmaﬂurplblhd
tho solution best odopted fo the situation. f the diffiaslly cﬂnbhwnfonﬂlyofi\e
gooj:,ll;n porties undertoke to hove cooun to the o h ecified in
Astide 11 prior to other procedure. umsuccessh!, e arty

have recourss to tha mmdmhm“rr‘bdon perty mey

Unlass otherwise ogreed, afl disputes aufngou'd amcnnnedmnwﬂh l'thontm:!ﬂlcﬂ
be Anally ldﬂud undur!hem:luo‘ Arbi of th of C

by a single arb ppointed in donce with lhn said Rules.

1f the amount in dispute is less than 100,000 United States dollars, hr’hﬂ agree that the
urbhmhrdudduidalhemldd}mlhedammhnhmnadby parties and waive
tha right fo require o hearing, g 0 P rod hearing.
ﬁlheomauntmdupumugraﬁnrﬂmnonaniﬂbn\kumdsumdoﬂnn,lhepumqm
that the Court of Ar sholl itute an arbitral tribunal comprising
d\mnrbihumdnuldmdhm:wm

AGREED MOOIFICANIONS, (P ANY, 1O THES PROCEDURE:

OTHER IRSPUTE RESOLSTION PROCEDURE CHOSEN:

168, DATE AND SIGNATURE FOR THE SELLER AND BUYER

Seuer Burer
Date Date
Name Name
Signoture Signature






