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THE (CISG) ROAD LESS TRAVELLED:
GRECON DIMTER INC. V. .R. NORMAND INC,

1. Introduction

The Supreme Court of Canada has recently released an interesting,
if not problematic, decision in the case of GreCon Dimfer Inc. v.
J.R. Normand Inc.' While at first glance GreCon v. Normand appears
to be a case upholding the primacy of international commercial
arbitration, choice of forum and choice of law clauses,” closer scrutiny
suggests that the Supreme Court of Canada failed to consider the
application of the United Nations Convention on Contracis for the
International Sale of Goods {¢15G) to the overall dispute.’ Thus, while
reaching the correct result, an opportunity for Canada’s highest court
to contribute to the wealth of international CISG jurisprudence’ was

|, GreCon Dinver e, v. LR Normand Inc. (2005). 255 D.LR. (dthy 257, [2005] 2
S.CR.401. 336 N.R. 347,

2. For recens legal commentaries from an international commercial arbiteation perspec-
tive, see Laurent Debrus, “Canada: The Choice of Forum Clause Takes Precedence
over Legislative Rules Giving Jurisdiction To Québee Courts”™ (Gotober 18, 2005),
available online st <hupi/fwww.mendag.convarticie.asp?articleid=35534& lagtest-
newss: Frédéric Bachand, “1efficacité en droit québécois d’une convention d"arbi-
trage ou d'élection de for invoquée & "encontre 'un appel on garantie” (2004), 83
Can. Bar Rev. 515; and Stephen L. Prymer, “s¢¢ decision helps the evolution of inter-
national arbitration taw”, The Lawyers Weekly, December 16, 2003, p. 13,

1. Where the contract was formed (the “focus comractus’™ and its corollary, the law of
the place where the contract is concluded {the “fex focf contractus™). See J.G. Castel
and Janet Walker, Canadion Conflict of Laws, 6th ed. (Markham, LexisNexis
Butierworths, 20053, vol. 2, & pp. 31-5 10 31-7; Antenin 1. Pribetic, " 'Bringing Locus
into Focus': A Choice-of-Law Methodology for ¢1sG-based Concurrent Contract and
Product Liability Claims”, Review of the Convention on Contracts [for the
Interiational Sale of Goods (€15G) 2004-2003, Pace hiernational Law Review (ed.)
{Miinchen. SeHier European Law Publishers, 2006}, pp. 179-223,

4, United Nations Convention on Contracts for the International Sale of Goads, April 1F,
1980. S. Freaty Doc. No. 98-9 (1984), UN. Doc. No, Afeone.97/19, 1489 UNTS. 3.
Adopted in Canadu federally on May 1, 1992 by the International Sate of Goods
Contracts Convention Act, 5.C. 1991, ¢. 13 and subsequently by all constituent
provinces and territories, including the province of Québec: see An Act Respecting the

92
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missed yet again.’

2. Factual Background

The plaintiff, Scierie Thomas-Louis Tremblay Inc. (Tremblay)
operated a saw mill in the Province of Québec. The defendant, J.R.
Normand Inc. (Normand), also a Québec company, serviced and
sold industrial wood-working machinery. The co-defendant,
GreCon Dimter, Inc, (GreCon) is a German manufacturer that man-
ufactured and sold specialized equipment used in processing plants
and sawmills, but had no place of business or assets in Québec.

{a) The GreCon Contracts: Domestic, International or Both?

GreCon v. Normand involved two contracts. The first contract
was entered into on May 14, 1999 by Normand and Tremblay for
the supply and delivery of equipment, including in particular a saw
line and a scanner to optimize the milling of wood. The purchase of
this equipment was part of an overall modernization plan undertak-
en to improve and expand production at Tremblay’s sawmill.®
Clcarly, the first contract was a “domestic” contract between two
Québec companies, such that the ¢1sG did not apply.”

The second contract was a contract of sale® entered into on May
26, 1999 between GreCon and Normand under which the equip-
ment was to be supplied to Normand for resale to Tremblay. The
Supreme Court of Canada held that this contract was formed by
Normand’s acceptance of a price quote submitted by GreCon on

United Nations Convention on Contracts for the International Sale of Goods, R.5.Q.,
¢. C-67.01, avatlable online at <htip://www.canlii.orgfge/laws/sta/e-67.01/2605 1019/
whole.himi>. See the c1s6 Canada website (hosted by Osgoode Hall Law Schoot, York
University - member of the autenomous network of Convention websites), avatlable
online at <http:/www.cisg.ca>; <hiip/www, yorku.ca/osgoode/cisg>.

5. See Peter J. Mazzacano, “Brown & Root Services v. Aerotech Herman Nelson: The
Continuing Plight of the U,N, Sales Convention in Canada™, Review of the Convention
an Cantracts for the International Sale of Gaoods (€161 2004-2003, Pace International
Law Review (ed.) (Minchen: Sellier European Law Publishers, 2006). pp. 169-78.

6. GreCon v, Normand, supra, footnote |, at pp. 262-63,

7. 186, suprg, footnote 4, Art, 11y “This Convention applies to contracts of sale of
goods between parties whose places of business are in different States.” (emphasis
added),

& While the Supreme Court of Canada refers to the second contract as simply a “con-
tract of sale”. the author submits that it copstitutes an “international coniract of sale”
as defined under Art. H1¥a) and 1{1¥b) of the €156 see discussion on the applicability
of the Ci8G. infra, section 4.
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April 12, 1999, after Normand had approached the German company
to purchase the equipment.”

It is the second contract that is of immediate import in relation to
the applicability of the cisG. In particular, the quote included a
choice of forum and choice of law clause, which provided that any
dispute between the parties would be subject to the exclusive
jurisdiction of the German courts with German law as the governing
law:

Choice of Forum

It is agreed, by and between the seller and buyer. that all disputes and
matters whatsoever arising under, in connexion with, or instant to this con-
tract (whether arising under contract, tort, other lepal theoties, or specific
statutes) shall be Titigated. if at all, in and before a court located in Alfeld
{Leine), Germany to the exclusion ol the courls of any other state or
COURtry.

Choice of Law

This agreement is governed by and construed under the faws of Germany to
the exclusion of all other taws of any other state or country (without regard
o the principles of conflicts of law)."”

As a result of problems encountered by GreCon in designing the
scanner, it was not delivered to or instailed at Tremblay’s plant by the
date provided for in the contract between Normand and Tremblay
(August 20, 1999). Consequently, Tremblay had to set up a temporary

9, The decision of the Supreme Court of Canada and the lower court decisions of the
Québee Superior Court and Court of Appeal ([2004] R.LQ. B8) in GreCon v. Normand
are alt unclear on whether the price quote was communicated via facsimile ransmis-
sion, e-matl or regular mail. In any event, it appears as though the contract was in Writ-
ing. such that issues concerning orat contract formation rules under the Article 11 of
186, supra, Tootnote 4, would have been inupplicable:
Art, 11
A contract of sale need not be concluded in or evidenced by writing and is not
subject 1o any olher requirement as to form. It may be proved by any means,
including witnesses,
Accorting 10 the CIsG-Advisery Council Opinion Na. 1, “Electronic Communications
under Ci8G™ (available online at <hup:/www.cisglaw.pace.edu/eisg/C1s6-ac-
opl.himlb>)
{L.1 The purpose of C1sG Art. H} is 1o ensure that there are no form requirements
of writing connected to the formation of contracts. The issue of electronic com-
munications beyond telegram and telex was not considered during the drafting of
the ¢186 in the 19760s. By not preseribing any form in this articic, CisG enables the
parties to conclude coniracts electronically. See also UNCITRAL Maodel Law on
Electronic Commerce Art, 3.
1. GreCon v Normand. supre, footnote 1, at pp. 467-408.

e
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system for cutting wood, which proved to be inadequate. GreCon
failed to deliver the scanner until April 2001. Due to numerous delays
and encountered problems, Tremblay gave notice to Normand on
April 19, 2001 that it intended to repudiate or resile the contract.
Consequently, the equipment was never delivered to Tremblay."

The customer, Tremblay, thereafter instituted an action in
damages against the supplier, Normand, in the Superior Court of
Québec. Tremblay claimed against Normand for professional
seller’s liability for latent defects and various alleged fauvlts in the
performance of contractual obligations. In the principal action,
Tremblay claimed damages of $5,160,331 for defects and non-
delivery of equipment which had resulted in Tremblay suffering a
decline in output and productivity. Tremblay also sought a refund
of deposits that had been paid to Normand. Subsequently, Normand
filed an incidental action in warranty against GreCon also in the
Superior Court of Québec, alleging the inadequate performance of
GreCon’s contractual obligations, namely, a failure to deliver some
of the equipment and detays in delivery. Normand sought indemni-
fication in full from GreCon for any award that might be made
against it in the main action brought by Tremblay. The Supreme
Court of Canada noted that “under the Civil Code, a manufacturer
is bound by the seller’s warranty of quality and becomes a co-
debtor of the warranty with the seller, which means that the seller
may call the manufacturer in warranty: art. 1730 C.C.Q."."

3. Supreme Court of Canada’s Analysis

LeBel J., on behalf of the unanimous Supreme Court of Canada,
allowed the appeal, upholding the declinatory exception based on
the Québec authority’s want of jurisdiction and dismissing the
action in warranty in the Superior Court of Québec. In considering
arts, 3148, para. 2, 3139 and 3135 C.C.Q.." LeBel J. remarked:

The interaction of the relevant provisions leads to a contlict in deter-
mining the jurisdictional connection. While art, 3139 C.C.Q). extends the
Québec authority’s jurisdiction to include an incidental action, art. 3148, para.
2 C.C.QQ. denics that authorily any jurisdiction. As will be seen, the applica-
tion of the latter provision also precludes the application of art. 3135 C.C.Q.

Ly fbid., atp. 263,

12, fhid. at p. 264.
13, Mclachlin CJ.C.. Bastarache, Binnje. Deschamps, Fish and Charron J}, concurring.
14, Asticles 3148, para. 2. 3139 und 3135 C.C.Q. read as Tollows:
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This appeal therefore raises the issue of the nature of the relationships
between arts. 3148, 3139 and 3135 C.C.Q. i the context of the determina-
tion of whether a Québec authority has purisdiction to hear an action in
warranty."”

The Supreme Court of Canada’s analysis is firmly rooted in the
view that art. 3148, para. 2 of the C.C.Q. establishes the framework
within which a Québec court must determine jurisdiction in conflict
of laws situations. Moreover, it recognizes and accords primacy to
the autonomy of the parties who determine their own conflict rules
by agreement. LeBel J. noted:

The recognition of the autonomy of the parties reflected in the enactment
of art. 3148, para. 2 C.C.Q. is also related to the trend toward international
harmonization of the rules of conflict of laws and of junisdiction. That
harmonization is being achieved by means, inter alia, of international agree-
ments sponsored by international organizations such as the Hague
Conference on Private International Law and the United Nations
Commission on International Trade Law (“UNCIFRALT)

Thus the wording and legislative context of ant. 3148, para. 2 C.C.Q.
conflirm that in enacting the provision, the legislature intended o recognize
the primacy of the autonomy of the parties in situations involving conflicts of
jurisdiction. Moreover, this legishative choice, by providing for the use of
arbitration clauses and choice of fornm clauses, fosters foreseeability and
cerainty in international legal transactions.'

However, as Professor Walker observes:
in Quéhec, paragraphs one and two of anticle 3111 of the Civil Code provide:
A juridical act whether or not in containg a foreign element, is governed

by the law expressly designated in the act or the designation of which
may be inferred with certainty from the terms of the act.

3148, In personal actions of a patrimonial sature, a Québec authonity has juris-
dicion where
However, a Québec authority has no jurisdiction where the pariies, by agree-
menl, have chosen to submit all existing or future disputes between themselves
rebating to a specificd legal relationship to a foreign authority or 1o an arbitrator,
unless the defendant submits (o the jurisdiction of the Québec authority.
3139, Where a Québec authority has jurisdiction to rele on the principal demand.
it aiso has jurisdiction o rule o an incidental demand or a cross demand.
3135, Even though & Québec authority has jurisdiction 1o hear a dispute, it may
exceptionally and on an application hy a party, decline jurisdiction # it consid-
ers that the authorities of another country are in a better position Lo decide.

15, GreCen v. Normand, supra, footnote 1, at pp. 260-07.

Vo, Ihid, at p. 269.

i
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A juridical act containing no foreign clement remains, nevertheless, sub-

ject 1o the mandatory provisions of the law of the country which would

apply if none were designated . | .
The court is bound by the express choice made by the parties subject 10
articles 3676 and 3079 of the Civil Code. The implied choice must result
with certainty from the terms of the contract (e.g. the use of a certain type of
contract), not from the surrounding circumstances. The contract need not
contain any relevant foreign element. However, if it does not, for instance, in
the case of a contract concluded in Québec between two Québec parties and
to be performed there, the parties cannot internationalize their contract in
order to evade the mandatory provisions of the law of Québec that would be
applicable had they not designated a law. This rule, which is bilateral,
rescmbles that which prevails elsewhere in Canada.'”

The GreCon v, Normand judgment analyzes the contractual
choice of law, choice of forum and jurisdictional issues from the
prism of the Civil Code of Québec and the New York Convention
on the Recognition and Enforcement of Foreign Arbitral Awards
(1958} (the New York Convention), the latter of which not only
deals with the recognition and enforcement of arbitral awards but
also extends lcgal proteetion to arbitration agreements.

In order for the choice of forum or choice of law clause to be
enforceable, the clauses must be mandatory, unambiguous and pre-
cise cnough to demonstrate the partics’ express intention to confer
exclusive jurisdiction to a foreign court or arbitral institution.” The
fundamental conflict, according to LeBel 1., arises from the legis-
lative rules, on the one hand, and the parties’ freedom of contract,
on the other, thereby highlighting the importance of the role of
party autonomy to a contract in private international law." The con-
flict is manifested by the interaction of art. 3139 C.C.Q., which
extends the Québec authority’s jurisdiction to include an incidental
action, whereas art. 3148, para. 2 C.C.QQ. denies that authority any
jurisdiction, and further precludes the application of art. 3135 C.C.Q."

17. Castel and Walker, supra, footnote 3, at p. 31-37.

18.  GreCon v Novmand, supra. footnote |, at pp, 270-71, citing Eagle River International
Lid. {Svndic de), [1999] REQ. 1497 at pp. 1301-502 (5.C.), affd [2000f R.J.Q. 392
(CLAL) affd 207 DR, {4h) 385 sub nom. Sam Levy & Associates lnc. v. Azco Mining
Inc., [200F] 3 S.C.R. 978 sub nom, Sam Levy & Associés nc. v Azco Mining Inc
Intergaz inc. v. Atlas Copeo Canade Ine., {19971, No. 3942 (QL) at para, 10{5.C.x.
Equipements E. Lamomagne liée v. Equipements Belarus du Canada Itée. [1994)
R.DVE 599 at p. 607, LeBet J. also notes that there must be a consensus ad idem,
failing which the clause is deemed invalid: see Dobexce Foods Titemational nc. v
Van Barneveld Gouda By, [1997] 3.1, No. HHO0{QLY (5.C).

19, GreCon v. Normand, ibid., at p. 267,

20, Ibid. atpp. 267-76,
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LeBel J. beld that the courts below erred in failing to give pri-
macy fo art. 3148, para. 2 by not deferring to the parties’ autonomy
expressed in their choice of forum. Although party autonomy was
subject to certain limits, none were applicable 1o the instant case.™
Consequently, the lower courts improperly expanded the scope of
art. 3139 and relied on case law that was no longer applicable
following the enactment of art. 3148 in the C.C.Q."

The Supreme Court of Canada concluded that both clauses were
enforceable. LeBel 1. further held that art. 3135 attributes a
suppletive function to the doctrine of forum non conveniens, which
only applies if the jurisdiction of the Québec court has already been
established according (o the rules governing jurisdiction and allows
the court to decline jurisdiction. The Supreme Court of Canada,
therefore, found that art. 3135 cannot be nsed to reconcile the appli-
cation of otber provisions, such as arts. 3139 and 3148, para, 2.7

4, Applicability of the CISG

It is difficult to reconcile the Supreme Court of Canada’s decision
in GreCon v. Normand on the basis of the exclusive applicabtlity of
either the C.C.QQ. or the New York Convention to the second con-
tract, given the wording of either the choice of forum or choice of
taw clauses. Granted, the court acknowledged the conceptual dis-
tinction between arbitration agreements and choice of law/forum
clauses.” The court’s observation that the principles of the New

21 At 351 C.C.Q. confers exclusive jurisdiction on a Québec authority over actions
founded on civil liabtlity for damage suffered as a resubt of exposure 1o or the use of
raw materiads originating in Québec. Art. 3149 CL.C.Q. confers jurisdiction on a
Québec authority in cases involving consumer or employment contracts and prohibits
waiver of jurisdiction. Fusthermore, the final porton of art. 3148 C.C.Q. provides that
a defendant may by iis actions submit to the jurisdiction of the Québec authority
despite a contrary intention expressed in the contract. GreCen v Normand, ibid., ai
pp. 270271 per LeBel 1
The Supreme Court of Canada declined to follow its carlier decision in Asq Fndusiries
fnc. v Corp. Superseaf, 11983} 1 5.C.R. 781, 50 N.R. 300 and the line of cascs that
foltowed., including Crestar Lid. v Canadian National Raitway Co., 19991 RJ.Q.
9T at p. 1200 (5.C) and Gurs N'Roses Missouri Storm fac. v. Donald K. Donald
fnc. 119941 RO, 1183 at p. 1187, 114 D.L.R. (dth} 444 sub nom. Clavel v
Productions Musicales Donald K. Bonald Inc (C AL
23, GreCon v. Normand, supra, footnote |, at pp, 279-82,
24, Thid., at p, 270 {para. 24}, p. 271 (para. 277 and p. 275 (para. 38). LeBel 1. states at
p. 278 {emphasis added):
As a result of the requirement that art. 3148, para. 2 C.C.Q. be interpreied in a
manner consistent with Québec’s international comumitments, arbitration clauses

o]
a3
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York Convention are incorporated into both the C.C.Q. and the
Québec Code of Civil Procedure™ recognizes the primacy of arbi-
tration agreements, which is itself derived from Article T1(3) of the
New York Convention, such that arbitration agreements must be
recognized and enforced. However, this begs the question whether
the second contract of sale was, in fact, governed by “German faw”
generally or the CISG specifically.

{a) The CISG’s Sphere of Application

The €18G’s sphere of application is contained in Articles | to 6.
Article | reads:

(1) This Conventien applies to contracts of sale of poods between parties
whose places of business are in different States:

(a) when the States are Contracting S{ates; or

{b) when the rules of private international law lead 1o the application of
the law of a Contraciing State,

(2} The fact that the parties have their places of business in different States
is to be disregarded whenever this fact does not appear either {rom the
contract or from any dealings between, or from information disclosed
by, the parties af any time before or at the conclusion of the contract.

{3) Neither the nationality of the panies nor the civil or commercial character
of the partics or of the contract is to be taken into consideration in deter-
mining the application of this Convention,™

Article 1 must be read in conjunetion with Article 2 (Exclusions
from the Convention) and Article 3 (Goods to be manufactured;

are binding despite the existence of procedural provisions such as art, 3139
C.CQ. Although this explanation applies 1> arbitrarion clauses, it should be kept
i mind that art. 3148, para. 2 C.C.Q. alse refers 1o choice of forum clauses. For
the sake of consistency, the same position should be adopred in respect of both
types of clauses. Indeed, it woukd be difficult to justify different interpretations
for clauses that have the same function, namedy to oust an authority’s jurisdic-
tion. and that share the same purpose. namely 0 ensure that the inention of the
parties s respected in order to achieve legal certainty. Thus, # would seem incon-
gruous, in the context of an action in warrangy, 1o give art, 3139 C.C.QQ. prece-
dence over art. 3148, para. 2 C.CAQ. with regard to a choice of foram clause and
o take the opposite approach with regard to an arbitration clause —- in other
words, to respect the intention of the parties in one case bui to thwart it in the
other,

25, lind., at pp. 276-78.

26, Ci8G, supra, footnote 4, Article [. Neither Articles 2 nor 3 would have been applicable
in the GreCon v. Norsmand case. Further, since hoth Germany and Québec would be
considered “contracting states™, neither party would be from a contracting state that
has made an Article 95 declaration that it will not be bound by Article 1(1)(b}.
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services). Pursuant to Article 1, sub-paragraph (1)(a), the C1sG
applies to a contract of sale between parties whose places of busi-
ness are in two different contracting states. Both Germany and
Canada, including Québec, are signatories to the CisG.” Since
GreCon’s place of business was in Germany and Normand’s place
of business was in Québec, both parties were from “contracting
states”, suggesting, prima facie, that the C1sG applied as the governing
law for the second contract.

(b} Interplay between the CISG and Canadian implementing
Legislation

Furthermore, under sub-paragraph (1)(b), had the parties speci-
fied the law of a non-contracting state, the court may stili have
determined that the ¢i1sG applied where “the rules of private
international law lead to the application of the law ot a Contracting
State” pursuant to art. 311 of the C.C.Q.”* One problem that may
arise is in the wording of s, 5(2) of the Canadian federal CISG
statute, which seems to conflict with sub-paragraph (1)(b) of the
CISG:

5¢1) The Convention applies in respect of contracts that are subject to
the Convention and that are entered into by Her Majesty in right of Canada
or on behalf of Her Majesty in right of Canada by any departmental corpora-
HOn o1 agent C()I’p(}l’atlk)n.

(2} Parties to a contract to which the Convention would otherwise apply
pursuant {0 subsection (1) may exclude is apphcation in accordance with the

7. The Convention was signed by the former German Democratic Republic on August
13, 1981 and ratified on February 23, 1989 and entered into force on March 1. 1990,
Upon accession, Canada declared that, in accordanee with Article 93 of the
Convention, the Convention would extend to Alberta, British Columbia, Maniseba,
New Brunswick, Newfoundland and Labrador, Nova Scetia, Ontario, Prince Edward
Isiand and the Northwest Territories. (Upon accession, Canada declared that, in accor-
dance with Article 95 of the Convention, with respect to British Columbia. it will not
be bound by Anicte 1, paragraph (b}, of the Conventioa. i & notification recetved on
July 31, 1992, Canada withdrew thay declaration.y In a declaration received on
Aprit 9, {992, Canada extended the application of the Convention 1o Québec and
Saskatchewan. In a notification received on June 29, 1992, Canada extended the appli-
cation of the Convention to the Yukon Territory. In a notification received on June 18,
2003, Canada extended the application of the Convention o the Temritory of Numavui:
UNCITRAL  database:  <htipffwww.uncitral.org/uncitral/enfuncitral_texts/sale_goods/
1980¢1sG__siatus mbs>. For a current list of ¢1sG Contracting States, see CisG W3 data-
base, Pace University Schoot of Law at <hupe/www.cisg lrw.pace edu/visg/countries/
cairies html>,

28, Castel and Walker, supra. footnote 3, at p. 31-3 t0 314,
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terms of the C_()ﬂ\{entien and, ‘iﬂ particular, by providing in the contract that
other law applies in respect of the contract.”

Arguably, s. 5(2) of the International Sale of Goods Contracts
Cg)pventlon Act conflicts with the overriding goal of harmonization
of international sales law and the three main principles underlying
Article 7(1) of the cisc, namely its “international character”
“uniformity” and “good faith”. ,

Article 7 of the CI8G reads:

. {l}'!n the interpretation of this Convention, regard is o be had to its
intermational character and to the need to promote tmiformity in s applica-
tion and the observance of good fath in intemational frade.

{2} Questions concerning matters gaverned by this Convention which
are not expressty settled in it are to be seitled in conformity with the general
prsnc'sples_en which it is !jasecf or, in the absence of such principles, in con-
;“ormxty with the law applicable by virtue of the rules of private international
aw.

The Supreme Court of Canada’s own recognition of “the prece-
gience_to the principle of the autonomy of the parties™ is reflected
in Article 6 of the cisG, which provides: “The parties may exclude
the application of this Convention or, subject to article 12, derogate
from or vary the effect of any of its provisions.™

29, Supra, footnote 4, s, 5{2).
30, GreCon v. Normand, supra, footnote 1, at p. 271
The f'oi?ewing excerpt from the Pace School of Law c156 W3 website {citing Canada’s
pre-enmnent CisaG scholar. Professor Jacob Ziegel) is no less germance to the issue of
conﬁtc:ts between the ¢1s¢ and Canadian implementing legistation:
Examples of interpretive comments that accompanied adoptions of the ¢isc,
The interpretive comments recited betow will presumably be followed by the
courts of the State (or in the case of Canada, the pravince} that made them. but
whether they will be followed by other courts is a magter of conjecture as they
are not gxprcssly authorized by the Convention, Anticle 98 of the ciag states: “No
Teservations are permitted unfess expressly authorized in this Convention,”
Canada. A summary and assessment of interpretive. comments contained in
implementing acts of provinces of Canada;
The Atberfa, New Brunswick and Ontaric Acts . . | require the contract to
state “that the ocal domestic law of [the enacting jurisdiction] or another
Jurisdiction applies to it or that the Convention does not apply (o it.” The
Manitoba Act . . . indicates that the parties may exclude the Convention “by
expressty providing in the contract”™ that the Convention does not apply to
it. Bifl C-81 [of Canada’s Parliament}, on the other hand . . . provides that
the parties may cxclude the application of the Convention “in accordance
with the terms of the Convention and, in particular, by providing in the con-
tract that other law applies in respect of the contract”. Newfoundiand's
approach differs yet again. Section 7(1} fof the Newfoundiand Act] allows
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The validity of a choice of forum clause, the issue of whether a
court has jurisdiction, and, generally, any other issue of proced_ural
law are some of the issues considered outside of the scope of the
C18G pursuant to Article 4, wbich reads:

This Convention governs only the formation of the confract of sale and the
rights and obligations of the seller and the buyer arising i‘r()m such a contract.
In particular, except as otherwise expressly provided in this Convention. it s
not concemned with:
(@) the validity of the contract or of any of its provisions or of any usage;
(1 the effect which the contract may have on the property in the goods
sobd. ™
Thus, Article 4 excludes issues such as fraud,” lack of capacity,
misrepresentation, duress, mistake,™ unconscionability, and contracts

the partics to exciude the Convention “by expressly pmvidéAﬁg in .1hc-: con-
yeact that the Taw of the province or another jurisdiction applies o i or 1§1qt
the Convention does not apply to i.” Section 7¢2) then goes on o make it
clear that the section of the law of the provinee or of anather jurisdiction as
the proper law of the Contract shatl not be interpreted so as 1o make the
Convention apply o it. Jacob Ziegel, “Canada Prepares to Adapt the
Internationat Sales Convention™. V8 Canadian Bus. L.J. (19913 3. Ziegel's
assessment is: “All this is . . . bound o lead to much confusion.” fd. With
respect to the Ontario Act. for example. he states: “[The intcrprlcta%i‘on
recited there} may prevail before an Cntario Court hut it woukd cut lide ice
owtside Canada, This is because a foreign tribunal or arhitsator wnuid.
probably hold that Ontario cannot unilsterally change the meaning of
Article 6 of the Convention.” Id, at 17 See «se W3 databuse, Pace
University School of Law, ¢15 Tabie of Contracting Staies availabie
anline at <htip:!/www.cisg.iaw.pace.cdu/cisgic{)uniries}‘cnlrécs,h.tn1l>.

32, See uncirral Digesi of Case Law on the United Naiions Convention oh the
Bternetional Sales of Goods. Report of the United Nations Commission on
International Trade Law on the work of ifs twenty-first session, New York. April H-
20. 1988, United Nations document AM43/17, paras. 98-109. CLOUT reporis are pub»
lished as United Nations documents ACNSER.C/ABSTRACTS Lo AR 9RO
At TRACTYS2, The forty dwo CLOUT reports are afse available oniine On UNCTTRAT %
wehsite at <http/fwww.uncitralorg/>. In particuiar, see CLOUT Article -l ----- Af
CNORER. CAMGESTCISGH at p. 5-6, aoles 33,44 and 42 and cases cited therein.

33, See Peter Schiechtriem, “The Berderland of Tort and Contract — Opening a New
Frontier™ (1988), 71 Cornell Int't L., 467 at pp. 473-74. stating that the €15¢ does not
preerapt claims for “misrepresentation. fraud, betrayal and intentional hur_m to eco-
nemic inferests”, available online al <hltp:Ilcisgwllaw.pace,edu/ctsga‘hlhhg/
schlechiriem. bitmi> and analysis of the Québcee Superior Court decision i Somox Sia
v. Albury Grain Sales Inc. infra, footnote 40, at pp. 16-20.

34, Professor Kritzer notes: ) _
There are also issues which may or may not be regacded as within the prrview
of the Convention, “mistake” for example. When there is a mistake, some com-
mentators believe that contract rights and remedies are in many cases governed
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contrary to public policy.® Based upon the exclusivity and applica-
bility of the choice of forum and choice of law clauses to the dispute,
the Supreme Court of Canada concluded that the parties clearly
expressed their intention to oust the jurisdiction of the Québec
authority in the event of an action in warranty. Therefore, the Québec
Superior Court and the Québec Court of Appeal both erred in not
dectining jurisdiction.™

(c} CISG-Focused Analysis of the Choice of Law Clause

The issue thus is to determine whether the parties’ choice of law
in GreCon v. Normand effectively excluded the application of the
C15G to the second contract, According to Professor Schiechtriem, a
pre-eminent German CISG scholar:

If the law of a Contracting State is chosen without other qualifying terms
specifying which rules are meant, as for instonce the mere reference (o
“German law,” it is long established — and such was already the case with
respect to the Hague Convention on International Sales [uris] — that such a
reference inchudes the application of CiSG as part of the chosen law, {citations
omitted] Regard for the choice of law of a Contracting State as a selection of
the C18d., to the extent the scope of the €186 fits the transaction, is also the
prevaiting international practice.”
solely by the Convention, except in the case of fraud. Others regurd mistake as a
validity doctring that is reserved unto domestic faw.

“Checkiist on the ¢1s6™; adapied excerpt from Albert H. Kritzer, ed.. Guide 10
Practical Applications of the United Nations Convention on Contracts for the
International Sale of Goods (The Hague, Kluwer Law Internationat, 1994), available
ondine at <http/Awww.cisg Jaw.pace.edu/cisg/bibliofkritzer2.htmb>. See also Patrick
C. Leyens, "cisa and Mistake: Uniform Law vs. Domestic Law — The [nferpretative
Chaltenge of Mistake and the Validity Loophole”, Pace International Law Review,
Review of the Convention on Cantracts for the buernational Sale of Goods (2003-
2004} (Miinchen, SeHier BEuropean Law Publishers, 2005), pp. 3-51, also available
online at <http:/fwww.cisglaw, pace.edu/cisg/biblio/leyens bt

350 See Jacob S. Ziegel and Claude Samson, Beporr 1o the Uniform Law Conference of
Canada on Convention on Contracts for the Intermarional Sale of Goods, Article 4
Conuneniary {Juby 1981), availabie onfine at <htp/fwww.cisg law.pace.edu/cisg/text/
ziegeld.himl>,

36, GreCon v. Normand, supra, footote 1, at p. 280

37. Peter Schiechiriem, “Uniform Safes Law in the Decisions of the Bundesgerichishof”
in 50 Years of the Bundesgerichishof [Federal Supreme Court of Germany] A
Celebration Anthology from the Academic Community {Translation by Todd §. Foxy:
avadahle osline at <htip:/Ywww.cisg. faw pace.edu/cisg/bibtio/schlechtriem3. himi>
{citations omitted). See also Peter Scblechtriem and Ingeborg Schwenzer.
Connnentary on the un Convention on the Interiational Sale of Goads (€156}, 2nd ed.
(New York, Oxford University Press, 2005). pt. 1, ch. [ — Sphere of Application -~
Article G, pp. 82-92; Michaed Joachimn Bonell and Fabio Liguori (taly), excerpt from
“The LLN. Conventicn on the International Sale of Goods: A Critical Analysis of
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In arecent ruling, the German Appellate Court (Oberlandesgericht)
Zweibriicken held that:

The parties neither agreed to exclude the application of the €3G pursuant 1o
Article 6 C1sG nor replaced it by the application of the BGB [Biirgerliches
Gesetzbuch-German Civil Code] or the HoR [Handelsgesetzbuch-German
Commercial Code]: the mere fact that the parties were not aware of the appli-
cability of the 156 and therefore cited the provisions of national German
Law - as the [Buoyer] did is not to he considered as sufficient [to rebut the
applicability of the cisat. ™%

Article 8 of the €1SG also has interpretive relevance and reads:

(1} For the purposes of this Convention statements made by and other con-
duct of a party are to be interpreted according to his intent where the other
party knew or could not have heen unaware what that intent was.

(23 If the preceding paragraph is not applicable, statements made by and other
conduct of a party are to be interpreted according to the understanding that a
reasonable person of the same kind as the other party would have had in the
same crrcumstances,

(3) In determining the intent of a party or the understanding a reasonable
person would have had. due consideration is o be given to all relevant
circumstances of the case including the negotiations, any practices which the
partics bave established between themselves, usages and any subsequent
conduct of the parties.

According to Professor Lookofsky, another leading Ci1SG scholar,
Article 8 should be resorted to in circumstances where the CIsG
applies by reference to Article 1(1)a) or (b) of the C1sG:

In sitwations like the foregoing, where the starfing point is that the CI15G
applies by vinue of Articie 1{1)a)-(h), i is submitted that the issue of how
statements tike “German law”, “French law™ and “the laws of Switzerland”
should be interpreted should be resolved in accordance with ¢18¢ Article 8
{discussed infra No. 81 er seq.) — a provision which certainly tends to sup-
port the resulls reached in C1sG practice.
Current Internationat Case Law — 1997 (Part )" {1997y, Uniform Law Review 385,
avatlable onfine at <http//www.cisg law.pace.edw/eisgiext/libo6 . html>; Jacob S.
Zicgel, "Article 67, Repori to the Uniform Law Conference of Canada on Comvention
et Contracis for the Imiernational Sale of Goods (1981}, available online at
<hup//www.eisglaw.pace.edu/cisghext/ziegelo.htmi>; Joseph Lookofsky, “In Dubio
Pro Conventione? Some Thoughts about Opt-Outs, Computer Programs and
Preémption under the 1980 Vienna Sales Convention (C1sG1” (2003), 13 Duke L of
Comp. & Int'] L. 263 at pp. 270-74, available online at <hap:/Maw.duke.edu/jour-
nais/djcit/articles/dicit 3p0263.hine=; Peter Winship {(U.5.), excerpt from “Changing
Contract Practices in the Light of the United Nations Safes Convension: A Guide for
Pracutioners” {1995), 29 International Lawyer 525 available online o
<http/fwww.cisp.law.pace.cdu/cisg/text/winshipo.imb>.

38, Germany, February 2, 2004, Appelinte Court Zweibtticken, avatlable online on the
e1se W3 database, Pace University School of Law, online ar <hsipi/feisgw3.law,
pace.edu/ cases/040202g 1 htmb>.
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The mere fact that the party who drafted a standard form intended,
e.g. “German law™ to mean German domestic law should rof lead to the appli-
cation of domestic, unless that is alse how the other party — or a reasonable
person in the shoes of the other party — would interpret the clause. And if
the rule in C1sG Article 8(2) is supplemented by the (internationally accepted)
conttra proferventern method of interpretation (UNIDROST Principles Art. 4.6),
the effect of an unclear clause should not be to displace the C1sG when that is
the rule-set that would apply by default. Compare (re. the interpretation of
such clauses under the v11s) Schiechtriem, P., “Uniform Sales Law — The
Expericnce with Uniform Sales Laws in the Federal Republic of Germany,”
Juridisk Tidsskrift vid Stockhalms Universitet (1992) p. 7 . .. Compare also
re. contra proferentea and the interpretation of “agreed documents™ ¢drafted
by representatives of bothi buyer and seller) Junge, W. in Schlechtriem, P,
Conunentary {1998) pp. 72-73."

Therefore, it 1s submitted that the interplay of Articles 1(1)(a), 6
and 8 leads to the conclusion that the CI1SG should have applied to
the sccond contract. While such a finding would not affect the
court’s finding on choice of forum, it would have provided insight
on the need to apply “uniform law™ rather than “foreign law” to the
dispute. In particular, LeBel J. emphasizes the importance and need to
encourage such clauses in that they foster stability and foreseeability
for “purposes of the critical components of private international law,
namely order and fairness™.* LeBel 1. cites, among others, the
Supreme Court of Canada’s decision in Z.1. Pompey Industrie v.
ecu-Line N.V.* which characterized the appropriatc test for
enforcement of forum selection clauses as the “strong cause” test
referred to in The “Eleftheria™.”

In Z.I, Pompey, Bastarache )., writing for the unanimous court,
stated:

For some time, the exercise of this judicial discretion has been governed by
the “strong cause” test when a party brings a motion for a stay of proceedings
to enforce a forum selection clause in a hill of lading. Brandon J. set out the
test as follows in The “FEleftheria”, at p. 242:

39, Joseph Lookofsky, “Aricie 6. Freedom of Contract: Convention as Supplementary

Regime™, excerpt from The 198G United Natiens Convention on Contracts for the
International Sale of Goods, in I Herbots and R. Blaapain eds., Jnternarional
Encvelopaedia of Laws — Comracts, Suppl. 29 (The Hague, Kluwer Law
International, December 20003, 1-192, fn. 3 and ¢is6 case law cited therein, avaitabie
online at <hitp:/fwww.cisg.law pace.cdu/cisg/bibliofloo6.htmb>, T am grateful tw
Professor Albert Kritzer for bringing this point 1o my stiention.

40.  GreCon v. Normand, supra, footnote 1, at p. 269.

41, fhid., at p. 269 per LeBel ., citing 2.1, Pompey Industrie v, gCu-Line NV, [2003] 1
S.C.R. 451, 224 DL.R. ¢4th) 577 at para. 26 per Bastarache 1. (McLachlin C.J.C. and
Gonthier, lacobucci. Major, Binnie and LeBel 1. concurring),

42, 119697 | Lioyd's Rep. 237 (Adm. Div.).
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Where plaintiffs sue in England in breach of an agreement to refer dis-
putes to a foreign Court, and the defendants apply for a stay, the English
Court, assuming the claim to be otherwise within the jurisdiction, is not
bound (o grant a stay but has a discretion whether to do so or not. {2) The
discretion should be exercised by granting a stay unless strong cause for
not doing so is shown. (3} The burden of proving such strong cause is on
the piaintiffs. {4y In exercising its discretion the Court should take into
account all the circumstances of the particular case. {5} In particular, but
without prejudice (o (4}, the following matters, where they arise, may be
properly regarded: (a) In what country the evidence on the issues of fact
is sitwated, or more readily available, and the effect of that on the rela-
tive convenience and expense of trial as between the English and foreign
Courts. (b) Whather the law of the foreign Court applies and, if so,
whether it differs from English law in any material respects, (cy With
what country either party is connected, and how closely. (d) Whether the
defendants genuinely desire trial in the foreign country, or are only
secking procedural advantages. (¢} Whether the plaintitfs would be pre-
judiced by having to sue in the foreign Court because they would (i) be
deprived of security for that claim; (if) be unable o enforce any judg-
ment obtained: (iii) be faced with a time-bar not applicable in England;
or (iv) for political, racial, religious or other reasons be unlikely to get a
fair grial."

Specifically, factor 5(b) in The “Eleftheria” refers to the appli-
cability of foreign law, which certainly would have had a signifi-
cant, albeit not determinative, impact on the exercise of the court’s
diserction on enforceability of choice of forum clauses. Although
the “strong cause” test was not applicd in GreCon v. Normand, the
Supreme Court of Canada did consider the effect of “German law”
as the chosen law. If the chosen law were held to be the “ciSG™ as
part of Québec law, it may be arguable that the parties’ intention to
oust the Québee court’s jurisdiction was not so clearly expressed.”
At a minimum, the parties’ choice of law and choice of forum
would no longer be exclusively “foreign” (i.e. German) from & con-
flicts of law perspective.”

43, 2.1 Pompey Indusirie v. gCu-Line NV, supra, footnote 41, at p. 462 (emphasis added),

44. See M. Paul Michell, “Forum Selection Chiuses and Fundamental Breach: Z./

Pompey Indusirie v. £cu-Line NV.. The Canmar Forume” (2002). 36 CB.LJ. 453,

45, In Castel and Walker, supra, footnote 3. at pp. 31-5 to 31-6, Professor Walker notes:
It the parties have not expressed their choice, they may, nevertheless. have
demonstrated it with reasonable certaingy in a number of different ways . . {i]f
the parties have apreed that the coust of a particudar place shail have jutisdiction
aver the contract, there is a strong nference that the law of that place is the prop-
er law, Other factors from which the courts have been prepared to infer the inten-
tions of the parties as to the proper law are the legal terminology in which the
consract is drafted, the form of the documents invelved in the transaction, the
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In Sonox Sia v. Albury Grain Sales Inc.** the Québec Superior
Court recently considered the validity of an arbitration clause specc-
ifying that all contractual disputes be arbitrated by the iCcC¥ in
London, UK., with the c1sG* stipulated as the governing law. In
Sonox, the plaintiff, Sonox Sia, a Latvian company, bought grain
from a Canadian company, Albury Grain Sales Inc. for a price of
approximately $4 million (caN). Sonox delivered a deposit of
$413,000 as stipulated in the contract. Alleging a default by Sonox,
Albury refused to deliver the grain shipment or return the deposit.
Sonox then commenced an action in the Québce Superior Court
against Albury and two of its principals, alleging frauduient mis-
representation, claiming that Albury was involved in an interna-
tional fraud scheme in collecting deposits from purchasers without
any intention to deliver up under the contracts of sale, thereby
rendering the contracts void ab initio (based upon a lack of
consent). Sonox sought deefaratory reliet, an order upholding the
pre-judgment seizure and damages in the amount of $800,000.

The defendant, Albury, brought a motion under art. 164 of the Code
of Civil Procedure, raising lack of jurisdiction in the subject-matter

currency in which payment is 1o be made, the use of a particular language. the
connection with a preceding transaction, the nature and Jocation of the subiect
matter of the contract, the residence (but rarely the nationality) of the parties, the
head office of a corporation party (o the confract, or the fact that one of the par-
ties is a government . . . Where the parties have not expressed a choice as to the
proper law and no such choice can be inferred from the circumstances of the
case. the proper law of their contract is the system of law with which the trans-
action has the clesest and most real connection. The court does not seek to find
some presumed or fictitious intention of the parties. but rather holds the contraes
to be governed by the system of law with which, in all the circumsstances i is
most closely and really connected. Whilst firm rules cannot be laid down, the
court wiH look to such factors as the place of contracting. the place of perform-
ance. the piace of residence, or business of the parties, and the nature and subject
matéer of the contract. When the place of contracting is the same as the place of
performance, the court may find it difficult to determinate that any other faw is
the psoper faw of the contract, [Citations omitted.}

See also Bank Von Parifs en de Nederlanden Belgie N.V. v Cabri, [1993] O

No. 1786 at paras. 5 and 8, 19 C.PC. (3d) 362 {Gen. D)iv.} per O’Conpor |,

46. {2005} Q.J. No. 9998 (L3 (Que. 5.C.), affd [2005] Q1. No. 17960, 2005 gcoa 1193
(Que. C.AL)L Bistrict of Mentreal (per Otis, Ravle and Hilton JJL.A).

47, Ihid.. at para, 31, the court clarified that the reference to the “1007” was actually o the
10¢ — International Court of Arbitration in Londen, the United Kingdom.

A%, Supra, footnote 4. The reference to the “Laws of Canada™ appears redundant. insofar
as the CisG forms part of the laws of Canada both federafly and within each of the
constituent provinces, including the Province of Québec. since its accession on
May 1, 1992,
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from the declinatory exception based on the arbitration clausc. Alhury
sought dismissal of the action or, alternatively, an 01'd‘er staying the
action and remitting the parties to arbitration. The arbitration clausc
read as follows:
Article 11: Binding Arbitration
£1.1 The buyer and seller agree to attempt to resolve all disputes in connec-
tion with this comract or the fulfillment {sic] of this contract t.hrough frlgnd~
ly discussion. If the dispute cannot be resolved through friendly cﬁsculssmn,
the dispute shall be arbitrated in London, United Kingdom h)f the 1CC with: the
prevailing law to be the “United Nations Convention on Cogln'acts for the
International Sale of Goods (1980)" and the laws of Canada.™

Sonox argued that while arbitrators generally have jurisdiction to
interpret and apply contracts, they lacked jurisdiction to declare
contracts void ab initio. Alternatively, Sonox argued the fraudu'ic_nt
misrepresentations allegedly made by Albury vitiated the requisite
consent for voluntary submission to arbitration.

Buffoni 1.5.C. further considered the validity or enforeeability of
the parties’ choice of forum and choice of law contained in the con-
tractual arbitration clause. Relying on Québec jurisprudence,” the
motions judge held that actions alleging false representations and
seeking annulment of a contract ab initio were not by nature excluded
from the application of an arbitration clause. Buffoni J.8.C. also
rejected Sonox’s lack of consent argument, relying on art. 2042 Qf
the Civil Code of Québec, which states that an arbitration clause is
a contract distinet from the main agreement. Thus, the arbitration
clause was deemed “severable” from the contract, a finding which
is consistent with Article 81(1) of the CI1SG respecting avoidance of
contracts generally.™

49, Sonax, supra, footnote 46. at para. L0 (emphasis added).

SO, Sonox, ibid,. ot paras. 16-24 per Butfoni 1L.8.C.. citing Gestion J & N Boudreanlt Im..‘.
v Deaine de la Sorbiere (1991) fne., 120031 10, No 14333 (QL} at para. il 1LE.
HHIR-2151, [2003] az-50197618 (8.C.); Kingsway Financial Services lnc. v HE997
Canade fnc., 11999] 5.0, No. 5922 (QL) at para, 27. [1999] az-50068857 {ff.A.};
Société de récupération, dexploitation et de développerment forestiers du Quéhec v
Ouellerte, 119977 AL No. 2753 (QL). 73 ACW.S, (3d) 388, [1997] AZ-ST01E706
(CLAL) World tie v Parenteau & Parenteau Inr't Ine., [ 1998} A.QQ. No. 736, az-
QRO I4 T (8.C.): Automobiles Duclos tee. v Ford du Canada Lide, {20003 1.Q. No.
§278 (QL3, {20017 RJ0. 173 LE. 2001- 503, [2000] Az-01021062 (8.C. _

S1. See Albert Kritzer, Rditorial Remarks, Filanfo, S.p.A. v Chilewich International
Cerp., 789 F, Supp. 1229, 1992 LS. Dist. 1.6x18 5011 (S.DN.Y) 1992, affd ‘)8_4 F2d
58, 1993 LL.S, App. 1axs K74 (2d Cir. 1993) also available online at <htsp:ficisgw3.
law. pace. edu/cisg/wais/dbleditorial 4204 L 4u T editorial hunl>,
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Referring the matter to arbitration, the court held that it no longer
had jurisdiction and dismissed the action against Albury. However,
since the two individual defendants werc not parties to the arbitra-
tion clause, the court held that “the jurisdiction of this Court on the
subject-matter (ratione maieriae) remainfed] intact as regards these
two individuals”.” The court opincd, however, that the remaining
personal defendants could still move to dismiss the action against
them on forum non conveniens grounds.™

As in the GreCon v. Normand case and reflective of Canadian
jurisprudence generally,™ the court failed to refer to any CI8G case
law or scholarly commentary. Specifically, the court failed to refer
to the impact of the allegation of fraud vis-a-vis the validity exclu-
sion under Article 4(a) of the C1sG. Relying on the strict wording of
the arbitration clause is unsatisfactory when fraud “rears its vgly
head”, particularly since fraudulent misrepresentations are rarely
within the reasonable expectation of the parties when entering into
a contract. The issue of whether the alleged fraud vitiated the con-
tract was deferred to the arbitrator.

Furthermore, the court overlooked the contract formation rules
under the cisG. In particular, the court failed to consider the timing
of the plaintifl"s objection to the arbitration clause based upon the
alleged frauduient misrepresentations. If Sonox had argued that the
fraud was the sine qua non in Sonox’s entering into the contract
(i.e. but for the fraudulent misrepresentation, Sonox would not have
agreed to purchase the grain),” then the court may have been in a

52, Sonox, supra, foonote 46, at para. 35, In dismissing Albury’s appeal os this point, the

Québee Court of Appeal stated, in part: “Albury cannot plead on behaif of these two
individuals. either before this Court or before the Superior Court.” In any event, and
without presuming the outcome, nothing prevents Mr. Ben-Menashe or Mr. Legault
from presenting a declinatory exception if they are of the view that they too are sub-
ject to the arbitration clause and that the arbitration anthority is competent to decide
the claim directed against them. Albury Grain Sales Ine. v, Sanox Sia, {2005] Q1. No.
17960 at para. 5, 2005 goca 1193 (Québee CLAL)L

53, Sonay, ibid,, at para, 36, citing Article 3135 vy (the forum non convenlens exception):
“Even though a Québee authority has jurisdiction fo hear a dispute. it may exception-
ally and on an application by a party, decline jurisdiction if # considers that the autbor-
#ties of another country are in a befter position to decide.”

34, See Peter J. Mazzacano, “Canadian Jurisprudence and the Uniform Application of the
L.N. Convention on Contracts for the International Sale of Goods”. Pace International
Law Review, forthcoming, available online at <hup:/www yorku.cafosgoode/eisg/
writings/decuments/Mazzacano-CanadiancisGlurisprudence. pf..

55, See Hodgkinson v Simms (1994), 117 DLR. ¢4ih) 161 at pp. 203-207, [1994] 3

SCR.377.
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position to consider whether the arbitration clause was an “addi-
tional or different term” that materially altered the terms of the
offer. Article 19(3) of the CISG reads:

Additional or different terms refating, among other things, to the price, pay-

meant, guality and quantity of the goods, place and time of delivery, extent of

one party’s hability to the other or the settiement of disputes are considered

10 alter the terms of the offer materially.™

The court also may have considered lifting the corporate veil

against the two principals based upon Article 317 of the Civil Code
of Québec, which provides as follows: “In no case may a legal person
set up juridical personality against a person in good faith if it is set up
to dissemble fraud, abuse of right or contravention of a rule of public
order.” Thus, the Québec court failed to analyze critically whether the
substance (not the characterization) of the fraud allegations constituted
sufficient grounds to invalidate the arbitration clause, and, by logical
inference, the parties’ choice of forum. In any event, the validity
exclusion under Article 4(a) would not restrict the plaintiff’s claim to
damages under Article 74.% Nevertheless, the Sonox decision is note-
worthy on the scope and applicability of arbitration clauses for
international sale of goods contracts where the contracting parties
designate the C15G as the governing choiee of faw.™

() GreCon v. Horner — The U.S. Court of Appeals’ Analysis of
the Choice of Law Clause

Interestingly, the same choice of forum and choice of law clauses
in GreCon v. Normand were considered by the United States Court
of Appeals a year earlier in GreCon Dimter, Ine. v. Horner Flooring
Company, Inc.,” which involved a North Carolina subsidiary of

56, 86, supra, footnote 4 (emphasis added).

57 See Guk OnG Kéln 220406, May 21, 1996, cited by John O. Honnold, Uniform Law
for International Sales wnder the 1980 United Narions Convention, 3rd ed. (The
Hague: Kiuwer Law nternational, 1999), pp. 63-70 (§ 65(a) Remedies for Fraud).

S8, For an analysis of Canadian judicial approaches to choice of forum and choeice of law
clauses within the context of recognition and enforcement of foreign judgments and
the formn mon conveniens doctrine, see Antonin 1. Pribetic, **Sirangers in a Strange
Eand’: Transnational Litigation, Foreign Judgment Recognition, and Enforcement in
Omtaria” (20043, 13 1, Transnat’l L. & Pol’y 347, avaitable online at <htip:ifcisgwd,
law.pace.edu/cisg/biblio/pribetic.btmb>. For a discussion of gaps and exclusions under
Artictes 4 and 5 of the €156, see Pribetic, supra, footnote 3.

59, GreCon Dinter, Inc. v. Horner Flooring Company, Inc., 114 Fed. Appx. 64,2004 U8,
App. 1Exis 23311 55 UCLC. Rep. Serv. 2d {Calfaghan) 195 (United States Coust of
Appeals 4th Circuity No. 04-1178 Novemher 4. 2005 (unpublished opinion).
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GreCon. The U.S. Court of Appeals atfirmed a lower district court
decision that German law governed claims arising out of a
commercia! transaction between Horner and GreCon. In GreCon v.
Horner, GreCon was described as *a North Carolina corporation
that manufactures and installs mill equipment”.“ The defendant,
Horner, was a Michigan corporation that manufactured hardwood
flooring.

In November 1998, GreCon entered into two contracts with Horner
to supply and install a mill system at Horner’s Michigan plant. The
mill systern comprised three commercial saws and a material
handling system. The saws were manufactured in Germany," while
virtually all the components of the material handling system were
manufactured in the United States. The court noted that:

Each contract contained the following choice of law provision: “This agree-
ment is governed by and construed under the laws of Germany to the exclu-
sion of all other laws of any other state or country (without regard to the prin-
ciples of conflicts of law).” LA, 16, 22, Each contract also included a forum
selection clause providing that alf disputes regarding the contract would be
litigated in a German court,”

Following installation of the mill system, Horner became dis-
satisfied with its performance and withheld payments due under the
contracts. GreCon responded by filing an action in the North
Carolina state court. Horner subsequently removed the case to the
Western District of North Carolina asserting and thereafter
amending its various counterclaims. GreCon moved to dismiss the
entire case, relying on the forum selection clause, arguing that it
compelled the parties to litigate in Germany, and filing a further
reply brief in July 2002, expressly stating that GreCon was relying
on German law.”

The district court eventually denied GreCon’s motion to dismiss,
ruling that GreCon had waived the forum selection clause by filing
its complaint in North Carolina. Thus, it would appear that GreCon
was deemed to have voluntarily attorned or submitted to the North
Carolina court’s jurisdiction. Following an exchange of pleadings,
Horner then moved the district court to determine the applicable

60, Ihid., atp. 2.

61, Cf. GreCon v Normand. where GreCon in Germany also manufactured the saw line
and scanner equipment, sigrra. footnote 1, at para. 3.

62, GreCon v, Horner, supra, footnote 5%, at p. 2.

63, fhid, atp. 3.
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law. The U.S. Court of Appeals rejected Hornes’s arguments,”™ and
affirmed the district court ruling which held that German law
applied to the action.”

5. Concluding Remarks

While the U.S. Court of Appeals in GreCon v. Horner reached
the same result as the Supreme Court of Canada in GreCon v.
Normand on the choice of law issue, it embarked on a markedly
different route. It is noteworthy that in GreCon v. Horner, both
parties were from the same contracting state, namely, the United
States of America,* such that the €isG would not appiy, unless both
parties expressly agreed to “opt in” to the CisG.” Furthermore,
GreCon had waived the forum selection clause by attornment in the
Amcrican litigation, while in GreCon v, Narmand, Gl‘(‘)COH haq no
physical presence in Québec, nor did GreCon voluntarily submit to
the Québec court’s jurisdiction. More significantly, while the
American court also concluded that the choice of law clause led to
application of German law, it did not engage in any analysis con-
cerning arbitration clauses as did the Supreme Court of Canada to
some degree in GreCon v. Normand, Tn GreCon v. Horner, if
GreCon’s German headquartered eompany were a party (o the action,
the c15G would have applied, notwithstanding the United States has
made a deelaration under Article 95 that it will not be bound by
Article 1{1)h), on the basis that the United States and Germany are
both “Contracting States” as defined under Article 1(1)(a).”

4. Ibid., ut pp. 5-8. According to the per curiam opinion (at p. 3% i .
Horner argued that (1) GreCon waived the German choice of law provision bry
relying on North Carolina faw in its complaint; {2) even if no waiver uccurr_cd.
the provision was unenforceable because Germany lacked a reasonable relation
1o the parties” transaction; and (3) in the absence of an eni’orcenh;e ugr.ceriscnl.
Michigan law controdled because it bore the most significant relationship to the
trapsaction,

65, Ibid, atp, 8 o

66, CueCon's place of business was in North Carolina and Horner's ptace of bus?ness wits
in Michigan. such that the “internationality” requirement under Art. 111 %2} was not
met.

67. Where the parties are from the same state and the “internationality” reguirement is not
met under Arl. 1{ 1), the parties may still “apt in™ and elect to have the cisa apply. See
Honnold, supra. footaote 57, at pp, 77-87.

68,  As Professor Schlechtriem remarks:

States declaring a reservation under Articke 95 are. however, {unlike states
decfaring reservations under Articles 92(2) and 93(3) [footnote omitted]
‘Contraciing States’ in the meaning of Articke 1{1)(a). I the parties to the con-
tract . . . have their piaces of business in the US, a Contracting (reservation) State,
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Both the GreCon v. Normand and GreCon v. Horner decisions
demonstrate that the parties’ (and their respective counsels™) char-
acterization of the legal issucs, including jurisdictional arguments,
ultimately will guide the domestic forum court’s jurisprudential
analysis, Unlike GreCon v. Horner, in GreCon v Normand choiec
of forum remained a live issue when it reached the Supreme Court
of Canada. In both cascs, the partics’ choice of law remained an

and in Germany, a Contracting (non-reservation) State, a court in Canada has to

apply the Cisc. i its conflict rules refer either to German or US law,
Schiechteiem, supra, footnote 37, at p. 37, §44. Some conunentators argue that the
forum {contracting} state is indirectly bound by Article 95 and applicahle declared
reservations. Cf. Alhert Kritzer, Guide to Practical Applications of the United Nations
Comvention on Contracis for ge International Sale of Goods {Deventer, Kluwer Law
and Taxation, 1989) at p. 7§ and Honnold. supra. footnote 57, at p. 47.5.

For recent American case faw on the applicability of the 156, sce Asanie
Technologies v, pMc-Sierra, 164 F Supp. 2d 1142, 2001 LS. Dist. LExis 16000 and
2001 wi.1182401 (NLE. Cal} which held that where parties seek to apply a signatory’s
domestic taw in lieu of the (15¢, they must affirmatively opt out of the ¢is6: availabie
ontine at <http:/www.cisg.law.pace.edu/cisg/wais/db/cases2/010727ul . ml>; Valero
Mhr. & Supply Co. v. Greeni Oy & Greend Trading Oy, 373 F.Supp.2d 475 at p. 482
(D.MLL 2005) where an agreement to include a provision that New York law poverned
taited to specifically cxclude application of the 018G and therefore the (186 remained
appiicable; available online at <http:/icisgw3.law. pace.edu/cases/0506] 50t himi>;
gp Oil International, Lid. v, Empresa Estarad Petroleos de Ecnador, 332 F3d 333 (5th
Cir, 2003) {Court File No. M 02-20166) per Jorry E. Smiith, Circuit Judge, Barksdale,
Circuit Judge, Fitzwater, District Judge. holding that “if the parties decide to exclude
the [cisGl, #t should be expressly excluded by janguage which states that it does not
appiy™ available onling at <htip/www.caS.uscourns.gov/opinions%5CpubsCO/
02-20166.cv0.wpd.pdf> and also available online al <http://cisgw3.law.pace.
edu/cases/03061 tul ktmi>; 5th Circuit petition for rehearing denied fuly 7,
2003, available onkine ar <http/fwww.caS.uscourts. gov/opinions%5Cpub %5 COR/02-
20500.0vI. wpd.pdf>: Ajax Tool Works, Inc, v. Can-Eng Mfy. Led., No, 01-5938, 2003
wi. 223187, at *8 (N.D, B, January 30. 2003}, which held that a contruct stating the
agreement shalf be governed by the laws of Canada did not exclude the G156 available
online at <http:fcisgwd.law.pace.edu/cases/0301290 1. himi>; Cf MeDowell Valley
Vinevares, Inc. v. Sabatd USA Ine.. 2005 wi. 2893848 (Federal District Court (N1,
Cal.}} where the court found that the majority of the representations about the product
carne from Catifornia. Hence. under the €156, the panies” piaces of business were held
to be in the same state and the 156 was, therefore, determined 1o be inapplicable to
the sale and consequently the court kacked jurisdiction over the case, available online
at <httpr/icispw 3 aw.pace.edu/cases/051 102t htmi>: American Biophysics v, Dubois
Marine Speciafries. affa Dubois Maotor Sports, 2006 wi. 225778 (U8, Dist. Cr
D.R.L)Y per Torres C.1., which held that a forum selection and exclusive jurisdiction
clause which provided that “This Agreement shal be construed and enforced in accor-
dance with the Jaws of Rhode Istand” was sufficiem o exclude the Cise, avaiable
online at <httpi/feispwl faw.pace.edufcases/060130ul hind>. For a recent Ontario
uistcase: involving choice of forum and choice of taw issues, see Chatear Des

Chrfie! Wines Lid. v. Sabate, USA, Inc., {20051 Q). No. 4604 (QL), {43 AC.WS.
&1 276 48.C. L) (unreported),
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important, but not exclusive, factor in the domestic court’s overall
determination of proper forum. While the Supreme Court of Canada
did not address the applicability of the c1sG in GreCon v. Normand,
perhaps another opportunity awaits Canada’s highest court to
contribute to the C18G’s global jurisconsultorium.®

69,

Arntonin 1. Pribetic*

“A global jurisconsultorium on uniform international sajes taw is the proper setting for the
anaiysis of foreign jurisprudence.” Vikki Rogers and Albert Kritzer, in A Uniform
International Sales Law Terminology ™, in |, Schwenzer, G, Hagey, eds., Festscluift fiir
Peter Schlechiriem zwn 70, Geburtstag (Tiibingen, JLB.C. Mohr/Paut Siebeck,
2003) pp. 223-53, available online at <htupfeisgwl.law.pace.edwicisg/biblio/
rogers2.htmib>, See Camilia Baasch Andersen, “The Uniform Internationat Sates Law and
the Global Jurisconsultorium’™ {20053, 24 Journat of Law and Commerce 139, available
cnline at <http/fwww.oisg law pace edufcisg/bihlio/andersen3. himl>, noting that the
authors use the term
1o denote the need for cross-border consultation in deciding issues of uniform faw. it
is an excellent descriptive term for the phenomenon of meeting of minds across juris-
dictions in the shaping of international law, However, the term juriscomsultoriuem also
lends itself well w the formation of such faw in a scholarly jurisconsuitorium. in
essence, this article will examine the genesis of the (356 and the scholarly juriscon-
sultorium from which it sprang, and the nced for practitioners (/.. judges, arhitrators
and legal counsel) o extend the jurisconsultorium in practice to ensure uniformity.
ELitigation Counsel, Steinberg Morton Hope & Israel Lir, North York, Ontario. | am
deeply indebted to Professor Jacob Ziegel, Editor-in-Chief and Professor Christopher
{*. Nicholis, Assoctate Editor of the Canadian Business Law Journal, and Professor
Aibert H. Kritzer, Exccntive Secretary of the Pace Institute of International
Commercial Law, for their very helpful comments regarding earlier drafis of this
paper. The opinions expressed, including any errors and omissions, are solely mine,





