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THE (CISG) ROAD LESS TRAVELLED: 
GRECON DIMTER INC. V. J.R. NORMAND INC. 

1. Introduction 

The Supreme Court of Canada h,Ls recently released an interesting, 
if not problematic, decision in the case of GreCon Dimter Inc. v. 
J.R. Normand Inc.' While at first glance GreCon v. Normand appears 
to be a case upholding the primacy of international commercial 
arbitration, choice of forum and choice of law clauses,' closer scrutiny 
suggests that the Supreme Court of Canada failed to consider the 
application of the United Nations Convention on Contracts for the 
International Sale of Goods (CISG) to the overall dispute.' Thus, while 
reaching the correct result, an opportunity for Canada's highest court 
to contribute to the wealth of international c1so jurisprudence' was 

I. GreCon Dimter lite v. J.R. Normand Inc. (2005). 255 D.L.R. (4th) 257, [2005] 2 
S.C.K. 401. JJ6 N.R. J47. 

2. For recent legal i:ommcntarics from an international commercial arhitration pcrspe,e~ 
tivc, sec Laurent Debrun, "Canada: The Choice of Forum Clause Takes Precedence 
over Legislative Rules Giving Jurisdiction To QuChcc Courts·· (October 18. 2005), 
availahle on line at <htlp://www.mondaq.com/article.asp?articleid::;35534&1astest
news>: Frt:dCl'ic Bachand, '"L'efficacitC en droit qul'bl'.cois d'unc convention i.farhi
trage ou ,re!e(.:tion de for invnquee a l'encon!rc d'un appe\ en garantie'· (2004), 83 
Can. Har Rev. 5 IS; and Stephen L. Drymer. "sec decision helps the t~volution of inter
national nrhitration law", The [,ttWW'rs Weeklv. Dccemher 16. 2005, p. 13. 

:t Where the conlract was formed (the "/oms {··,mtracws") and its corollary. the law of 
the pla..:e where the contract is concluded (the '·/ex loci colllractrts"). See J.G. Castel 
and Jani.:t Walker. Canadian Co11/7ict of' Laws. 6th ed. (Markham. LexisNexis 
Rutterworths. 2005 ), vol. 2, at pp. 31-5 to 31-7: Antonin I. Pribetk, " 'Bringing Locu:
into Focus': A Choicc--of-Law Methodology for cist;-based Concurrent Contract and 
Product Liability Claims", Revit•w (f the Conve111ion on Contracts for the 
/memationa/ Sale (f Goods {C!SG) 200./--2005, Pace /memational Law Review (ed.) 
(Miinchcn. Sellicr European Law Publishers, 2006), pp. 179-223. 

-1-. United Natinns Convention on Contracts for the International Sale of Goods, April 1 L 
1980. S. Treaty Doc. No. 98•9 ( 1984), tJ.N. Doc. No. A/coNF.97/19, 1489 U.N.T.S. 3. 
Adopted in Canada federally on May I, 1992 by !he International Sale of Goods 
Contrarts Convention Act. S.C. 1991, c. 13 and :mbsequently by all constituent 
provinces and territories, including the province of QuChec: see An Act Respecting the 

92 
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missed yet again.' 

2. Factual Background 

The plaintiff, Scierie Thomas-Louis Tremblay Inc. (Tremblay) 
operated a saw mill in the Province of Quebec. The defendant, J.R. 
Normand Inc. (Normand), also a Quebec company, serviced and 
sold industrial wood-working machinery. The co-defendant, 
GreCon Dimler, Inc. (GreCon) is a German manufacturer that man
ufactured and sold specialized equipment used in processing plants 
and sawmills, but had no place of business or assets in Quebec. 

(a) The GreCon Contracts: Domestic, International or Both? 

GreCon v. Normand involved two contracts. The first contract 
was entered into on May 14, 1999 by Normand and Tremblay for 
the supply and delivery of equipment, including in particular a saw 
line and a scanner to optimize the milling of wood. The purchase of 
this equipment was part of an overall modernization plan unde1tak
en to improve and expand production at Tremhlay's sawmill.'' 
Clearly, the first contract was a "domestic" contract between two 
Quebec companies, such that the c1so did not apply.7 

The second contract was a contract of sale' entered into on May 
26, 1999 between GreCon and Normand under which the equip
ment was to be supplied to Normand for resale to Tremblay. The 
Supreme Court of Canada held that this contract was formed hy 
Normand's acceptance of a price quote submitted by GreCon on 

United Na0ons Convention on Contracts for the International Sale nf Goods, R.S.Q., 
c. C-67.01. available on line at <http://www.canlii.org/qc/!aws/sta/c-67 .01/20051019/ 
whole.html>. See the cisc; Canada website (hosted by Osgoodc Hall Law School. York 
University member of the autonomous network of Convention websites), available 
online at <hUp://www.cisg.ca>;<http://www.yorku.ca/osgoodc/cisg>. 

5. See Peter J. Mazzacano. '·Brown & Root Services v. Aerotech Herman Nelson; The 
Continuing Plight of the U.N. Sales Convention in Canada". Review (f the Cm1Fe11tio11 

on Collfrat'fsfor the ln1emarional Sale (fGoods (OSG} 2004•20()5, Pace !11rernario11a! 
Lmr Rel'ien· (ed.) (M0nchen; Sellier European Law Puhlishers. 2006). pp. 169-78. 

6. GreCon v. Normand. supra, footnote ! , at pp. 262-63. 
7. CJS<>, supra. footnote 4, Art. 1(1): "This Convention applies to contracts of sale of 

goods between parties whose places of business arc in diffnem Slates."' (emphasis 
added), 

8. While the Supreme Court of Canada refern to the second contract as simply a "con
tract of sale". the author submits that it constitutes an "international contract of sale" 
as defined under Art. I( I )(a) and !( I )(h) of the C!Sti: see discussion on the applicability 

of !hens<;. infra. section 4. 
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April 12, 1999, after Normand had approached the German company 
to purchase the equipment.'' 

It is the second contract that is of immediate import in relation to 
the applicability of the CISG. In particular, the quote included a 
choice or forum and choice of law clause, which provided that any 
dispute between the parties would he subject to the exclusive 
jurisdiction of the German courts with German law as the governing 
law: 

Choice of Forum 
lt is agreed, hy anJ helween the seller and buyer, that all disputes and 
matters whatsoever arising under. in connexion with, or instant to this coil

tract (whether arising under contract, tort, other legal theories. or specific 
statutes) shall be litigateJ, if at all, in and before a court located in Alfdd 
(Leine ), Germany to the exclusion of the courts of any other state or 
country. 

Choice t)f Law 
This agreement is govcmed by and construed under the laws of Gcnnany to 
the exclusion of all other laws of anil other stale or country (without regard 
to the principles of conflicts of law). q 

As a result of problems encountered by GreCon in designing the 
scanner, it was not delivered to or installed at Tremblay's plant by the 
date provided for in the contract between Normand and Tremblay 
(August 20, 1999). Consequently, Tremblay had to set up a temporary 

9. The decision of the Supreme Court of Canada and 1hc lower cour! decisions of the 
Qu<.''.:bec Superior Courl anJ Court of Appeal ({20041 RJ.Q. 88) in GreCon F. Normand 
an: all undcar on whether the prke quote was communicated via facsimile transmis
sinn, e-mail or regular mail. In any event. it appears as though the contract was in wlit• 
ing, such that issues concerning oral contract formation rules under the Article 11 of 
nsn, supm, footnote 4, would have heen inapp!icahlc: 

Art. l 1 
A wntract of sale need not bc com.:\uded in or evidenced by w1iting and is not 
suhjcn to any other requirement as to form. It may be proved by any mean!c.. 

including witnesses. 
According: to the CISli-Advi:-.ory Council Opinion No. L "Electronk Cnmmunications 
under US(;" (availahle onlinc at <h1tp://www.ci.'>g.bw.pacc.edu/dsg/C!SO-N'

op I .html>): 
I\. I The purpose nf ( ·1s(; Art. ! I is to ensure that there are no form requirements 
of writing connected to the formation of contracts. The issue of electronic com
munications beyond telegram and telex was not considered during the drafting nf 
the ('IS(; in the 1970'.-.. By not prescribing any form in this arlidc, nse, enables the 
partic:s to condude contracts electronically. Sec also UNClTRAL Model Law on 

Electronic Commerce Ai1. 5. 
lO. GrcCon 1: lv'omwnd. s1111ro. footnote Lat pp. 407--408. 
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system for cutting wood, which proved to be inadequate. GreCon 
failed to deliver the scanner until April 2001. Due to numerous delays 
and encountered problems, Tremblay gave notice to Normand on 
April 19, 2001 that it intended to repudiate or resile the contract. 
Consequently, the equipment was never delivered to Tremblay." 

The customer, Tremblay, thereafter instituted an action in 
damages against the supplier, Normand, in the Superior Court of 
Quebec. Tremblay claimed against Normand for professional 
seller's liability for latent defects and various alleged faults in the 
performance of contractual obligations. In the principal action, 
Tremblay claimed damages of $5,160,331 for defects and non
delivery of equipment which had resulted in Tremblay suffering a 
decline in output and productivity. Tremblay also sought a refund 
of deposits that had been paid to Normand. Subsequently, Normand 
filed an incidental action in warranty against GreCon also in the 
Superior Court of Quebec, alleging the inadequate performance of 
GreCon's contractual obligations, namely, a failure to deliver some 
of the equipment and delays in delivery. Normand sought indemni
fication in full from GreCon for any award that might be made 
against it in the main action brought by Tremblay. The Supreme 
Court of Canada noted that "under the Civil Code, a manufacturer 
is bound by the seller's warranty of quality and becomes a co
debtor of the warranty with the seller, which means that. the seller 
may call the manufacturer in warranty: art. 1730 C.C.Q."." 

3. Supreme Court of Canada's Analysis 

Le Bel J., on behalf of the unanimous Supreme Court of Canada," 
allowed the appeal, upholding the declinatory exception based on 
the Quebec authority's want of jurisdiction and dismissing the 
action in warranty in the Superior Court of Quebec. In considering 
arts. 3 148, para. 2, 3139 and 3135 C.C.Q., '' Le Bel J. remarked: 

The interaction of the relevant provisions leads to a conflict in deter
mining the jurisdictional connection. While art. 3139 C.C.Q. extends the 
Qm:bec authority's jurisdiction to include an incidental action, art. 3148. para. 
2 C.C.Q. denies that authority any jurisdiction. As will he seen, the applica
tion of the latter provision also precludes the application of art. 3135 C.C.Q. 

11. Ibid .. at p. 263. 
! 2. !hid., at p. 264. 
Lt McLachlin C.J.C.. Bastarache, Binnie. Deschamps, Fish and Charron JJ. concurring. 
14. Artie ks 3 I 48, para. 2. 3139 and 3 n5 C.C.(). read as follows: 
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This appeal therefore raise,-. the issue of the nature of the relationships 
between arts. ]148, 3139 and 3135 C.CQ. in the context of the determina
tion of whether a QuChcc authority has jurisdiction to hear an action in 
warranty. 1

' • 

The Supreme Court of Canada's analysis is firmly rooted in the 
view that art. 3148, para. 2 of the C.C.Q. establishes the framework 
within which a Quebec court must determine jurisdiction in conflict 
of laws situations. Moreover, it recognizes and accords primacy to 
the autonomy of the parties who determine their own conflict rules 
by agreement. LeBel J. noted: 

The recognition of the autonomy of the parties reflected in the enactment 
of art 3148, para. 2 C.CQ. is also related to the trend toward international 
harmonization of the rules of conllict of laws and of jurisdiction. That 
harmonization is being achieved hy means, inter alia, of international agree
ments sponsored by international organizations such as the Hague 
Conference on Private International Law and the United Nations 
Commission on International Trade Law ("UNCITRAL"). 

Thus the wording and legislative context of art. 3148, para. 2 C.C.Q. 
confirm that in enacting the provision, the legislature intended to rccogniLc 
the primacy of the autonomy of the parties in situations involving conflicts of 
jurisdiction. Moreover, this legislative choice, by providing for the use of 
arbitration clauses and choice of forum clauses, fosters foreseeability and 
certainty in international legal transactions. 16 

However, as Professor Walker observes: 

In QuChec, paragraphs one and two of a11icle 3111 of the Civil Code provide: 

/\ juridical act whether or not in contains a foreign element. is governed 
hy the law expressly designated in the act or the designation of which 
may he infoffed with ce11ainty from the terms of the acL 

3 !,48, In personal actions of a patrimonial nature, a Qul'bec au1hority has juris
dktinn where 

However. a Qut~bcc authority has no jurisdiction where 1he panics, hy agree
ment. have chosen tn submit all existing or future disputes between themselvt:s 
relating to a specified legal relationship to a foreign authorily or to an arbitrnlor, 
unless the defendant submits to the jurisdic1ion of the Quebec authority. 

3 ! 39. Where a QuCbC{; authority has jurisdiction to rule on the principal demand, 
it also has jurisdiction to ru!e on an incidental demand or a cross demand. 

3 I 3:\ Even though a ()uCbCI.: authority has jurisdiction to hear a dispute, it may 
exceptionally and on an application by a party, declim: jurisdiction if it consid
ers that the authorities of another country are in a better position to dedde, 

IS. GreCm 1'. Normand, supra, footnote I, at pp. 266~67. 
16. Ibid., at p. 269. 
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A juridical act containing no foreign clement remains. never!heless, sub
ject to the mandatory provisions or the law of the count1y which wuuld 
apply if none were designated. 

The court is hound hy the express choice made hy the parties subject to 
articles 3076 and 3079 of the Civil Code. The implied choice must result 
with certainty from the terms of the contract (e.g. the use of a certain type of 
contract). not from the surrounding circumstances. The contract need not 
contain any relevant foreign clement. However, if it does not, for instance, in 
the case of a contract concluded in Quebec between two Quebec parties and 
to he performed there, the parties cannot internationalin~ their contract in 
order to evade the mandatory provisions of the law of QuChec that would he 
applicable had they not designated a law. This rule, which is hilateral. 
resembles that which prevails elsewhere in Canada. 17 

The GreCon ,,. Normand judgment analyzes the contractual 
choice of law, choice of forum and jurisdictional issues from the 
prism of the Civil Code of Quebec and the New York Convention 
on the Recognition and Enforcement of Foreign Arbitral Awards 
(1958) (the New York Convention), the latter of which not only 
deals with the recognition and enforcement of arbitral awards but 
also extends legal protection to arbitration agreements. 

In order for the choice of forum or choice of law clause to be 
enforceable, the clauses must be mandatory, unambiguous and pre
cise enough to demonstrate the parties' express intention to confer 
exclusive jurisdiction to a foreign court or arbitral institution.'"The 
fundamental conflict, according to LeBel J., arises from the legis
lative rules, on the one hand, and the parties' freedom of contract, 
on the other, thereby highlighting the importance of the role of 
party autonomy to a contract in private international law.''' The con
flict is manifested by the interaction of art. 3139 C.C.Q., which 
extends the Quebec authority's jurisdiction to include an incidental 
action, whereas art, 3 I 48, para. 2 C.C.Q. denies that authority any 
jurisdiction, and further precludes the application of art. 3135 C.C.Q. "' 

17. Castel and Walker. supra, footnote 3. at p. 3!~37. 
18. GreCm1 v. Normand, supra, footnote I, at pp. 270-7 l, citing Eaglf River lmernarional 

Ltd. (S"'1dic de). [ 19991 R.J.Q. 1497 al pp. 1501-502 (S.C.J, affd [2000[ R.J.Q. 392 
(CA.): affd 207 D.L.R. (4th) 385 suh nom. Sam Le1,y & Associates Inc. r. k:co Mining 
Inc., [2001] 3 S.C.R. 978 sub 1w111. Sam Lay & Associis Inc. \'. k:co Mininr: Inc.; 
llltnr;a::. inc. F. Atlas Copco Canada Inc., f 1997 j Q.J. No. 3942 (QL) at para. !O (S.C. ): 
{qui/1emrn/s E. Ulmontagn<' !tee \'. Equipement.1· Be/ams du Canada lrfr, ! 19941 
R.D.J. 599 at p. 607. LeBe! J. also notes that there must Oc a consensus ad frl<'m, 
foiling whkh the clause is deemed invalid: sec Dobexw Foods lntcmmio11al Inc. 1·. 

Van Barnel'e!d Gouda RP., I !9971 Q.J. No. 1100 (QU (S.C.). 
19. Grclon \'.Normand.ibid., at p. 267. 
20. 1/Jid., at pp. 267--76. 
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LcBel J. held that the courts below erred in failing to give pri
macy to art. 3148, para. 2 by not deferring to the parties' autonomy 
expressed in their choice of forum. Although party autonomy was 
subject to ce1tain limits, none were applicable to the instant case." 
Consequently, the lower courts improperly expanded the scope of 
art. 3139 and relied on case law that was no longer applicable 
following the enactment of art. 3148 in the C.C.Q.22 

The Supreme Court of Canada concluded that both clauses were 
enforceable. Le Bel J. further held that art. 3135 attributes a 
suppletivc function to the doctrine of forum non conveniens, which 
only applies if the jurisdiction of the Quebec court has already been 
established according to the rules governing jurisdiction and allows 
the comt to decline jurisdiction. The Supreme Court of Canada, 
therefore, found that art.3135 cannot be used to reconcile the appli
cation of other provisions, such as arts. 3139and3148, para. 2." 

4. Applicability of the CISG 

It is difficult to reconcile the Supreme Court of Canada's decision 
in GreCon v. Normand on the basis of the exclusive applicability of 
either the C.C.Q. or the New York Convention to the second con
tract, given the wording of either the choice of forum or choice of 
law clauses. Granted, the court acknowledged the conceptual dis
tinction between arbitration agreements and choice of law/forum 
clauses." The court's observation that the principles of the New 

2 L Art. .H) I C.CQ. confers exclusive jurisdktion on a QuChec authority over actions 
founded on civil liahility for damage suffered as a result of exposure to or the use of 
raw materials origina1ing in QuChcc Art. 3149 C.C.Q . .:onfers jurisdiction on a 
QuChcc authority in cases involving consumer or employment contracts and prohibits 
waiver nf jurisdiction. Furthermore. the final portion of art 3148 C.C.Q. provides that 
<t dcfcndH'nt may by its actions suhmit to the jurisdiction of the QuChec authority 
i.kspitc a cnntrary intention expressed in the contrncl. GreC011 v. Normand, i/Jid .. at 
pp. 270--71 per LcBel .I. 

22. The Supreme Com1 of Canada declined to follow it.r.; earlier decision in ASU Industries 
Inc. r. Corp. Supcrsea/, ! 1983,1 I S.CR. 781. 50 N.R. '.:WO and the line of cases that 
followed. including Crestar Ltd. 11

• Conudian National Railway Co., [19991 R.J.Q. 
I 191 at p. 1200 (S.C'.) and Guns N'Roses Misso11rf Storm Inc. 1: Donald K. Donuld 
Inc .. I 1994] R.J.Q. 1183 at p. 1187. I 14 D.L.R. (4th) 441 sub nom. Clare! t·. 

Prodl!ctions Musicaf,,s Don(l{d K. Donald Inc (C.A.). 
23. (.;reCon v. Normmul, supra. footnote I, at pp. 279-82. 
24. /hid., at p. 270 {para. 24). p. 271 (para. 27) and p. 275 (para. 38). LcBel J. states at 

p. 278 ( emphasis added): 
As a result of the requirement that art. 3148, para. 2 C.C.Q. he interpreted in a 
manner consh-.tent with QuChec·s international commitments. arbitration clauses 
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York Convention are incorporated into both the C.C.Q. and the 
Quebec Code of Civil Procedure" recognizes the primacy of arbi
tration agreements, which is itself derived from Article 11(3) of the 
New York Convention, such that arbitration agreements must be 
recognized and enforced. However, tbis begs the question whether 
the second contract of sale was, in fact, governed by "German law" 
generally or the CJSG specifically. 

(a) The CISG's Sphere of Application 

The CISG's sphere of application is contained in Articles I to 6. 
Article 1 reads: 

( 1) This Convention applies to contracts of sale of goods between parties 
whose places of business are in different States: 

(a) when the States are Contracting States; or 

(h) when the rules of private international law lead to the applicat.ion of 
the law of a Contracting State. 

(2) The fact that the parties have their places of husiness in different States 
is to be disregarded whenever this fact docs not appear either from the 
contract or from any dealings between, or from information disclosed 
by, the parties at any time befr)re or at the conclusion of the contract. 

(3) Neither the nationality of the panics nor the civil or commercial character 
of the parties or of the contract is to be taken into consideration in deter
mining the application of this Convention. :,,r, 

Article I musl be read in conjunction with Article 2 (Exclusions 
from the Convention) and Article 3 (Goods to be manufactured: 

arc binding despite the existence of procedural provisions such as art. 3139 
C.C.Q. A!thout:;h this explanation applies to arbitration clauses, it should be kept 
in mi!fd that an. 3 /4R, para. 2 C.C.Q. also re,fCn ro choice offonan dawes. For 
the sake 1!f c1111siste11cy, tf1e same position should lw adopted in respect of both 
types of dames. Indeed, it would he difficult to justify different interpretations 
for clauses that have the same function, namely to oust an authority's jurisdic
tion. and that share the same purpost:. namely to ensure that the intention of the 
parties is n.·spected in order !o achieve legal certainty. Thus. it would seem incon
gruous. in the context of an action in warranty, to give art. 3139 C.C.Q. prece
dence over art. 3148. para. 2 C.C.Q. with regard to a choice of foruni clause and 
IO take the opposite approach with regard to an arbitration clause in other 
words, to respect the intention of the parties in one case hut lo thwart il in the 
other. 

25. Ibid., at pp. 276-78. 
26. nsn, supra, footnote 4. Article ! . Neither Articles 2 nor 3 would have been applicable 

in the GreC011 v. Normand case. Furthers since both Germany and Qut'hec would be 
considered "contracting states", neither party would be from a contracting state that 
has made an Article 95 declaration that it will not he bound hy Article I ( I )(h). 
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services). Pursuant to Article l, sub-paragraph ( l)(a), the CISG 

applies to a contract of sale between parties whose places of busi
ness are in two different contracting states. Both Germany and 
Canada, including Quebec, are signatories to the CISG. 17 Since 
GreCon's place of business was in Germany and Normand's place 
of business was in Quebec, both parties were from "contracting 
states", suggesting, prima.facie, that the CISG applied as the governing 
law for the second contract. 

(b) Interplay between the CISG and Canadian Implementing 
Legislation 

Furthermore, under sub-paragraph ( l )(b), had the parties speci
fied the law of a non-contracting state, the court may still have 
determined that the CISG applied where "the rules of private 
international law lead to the application of the law of a Contracting 
State" pursuant to art. 3111 of the C.C.Q." One problem that may 
arise is in the wording of s. 5(2) of the Canadian federal CISG 

statute, which seems to conflict with sub-paragraph ( I )(b) of the 
C!SG: 

5( 1 ) The Convention applies in respect of contracts that arc suhjcct to 
the Convention and thal arc entered into by Iler Majesty in right of Canada 
or on behalf of Her Majesty in right of Canada by any departmental corpora
tion or agent corporation. 

(2) Parties to a contract to which the Convention would otherwise apply 
pursuant to subsection (l) may exclude it,;; applkation in accordance with the 

27. The Convention was signed by the former German Democratic Republic on August 
U, 1981 and ratified on February 23, I 989 and entered into force on March L I 990. 
Upon accession, Canada dedared that. in accordance with Article 93 of the 
Convention, !he Convention would extend to Alberta, British Columbia, Manitoba, 
New Brunswick, Newfoundland and Labrador. Nova Scotia, Ontario, Prince Edward 
Island and the Northwest Territories. (Upon accession, Canada declared that. in accor
dance with Article 95 ()f the Convention, with respect to British Columbia. it will not 
he bound by Artkk I, paragraph (h). of the Convention. In a notification received on 
July .~ I. 1992, Canada withdrew that declaration.) In a declaration received on 
April 9, 1992, Canad<.\ extended the application of the Convention lO QuCher and 
Saskatchewan. In a notification received on June 29. 1992, Canada extended the appli~ 
cation of the Conventitm to the Yukon Territory. In a notification received on June 18. 
2001. Canada extended the application of the Convention to the Territory of Nunavut: 
UN(TTRAI, database: <http://www.uncitral.org/uncitral/en/uncitral_tcxts/sale_goods/ 
198(1\. '!S<i_status.html>. For a rnrrent list of CIS(i Contracting Stales, see C!SG WJ data
base. Pace University School of Law at <http://www.cisg.law.pace.edu/cisg/countries/ 
entries.html>. 

28. Castel and Walker, supra. footnote 3, at p. 31-3 to J 1-4. 
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terms of the Convention and, in particular, by providing in the contract that 
other law applies in respect of the contract. 29 

Arguably, s. 5(2) of the International Sale of Goods Contracts 
Convention Act conflicts with the oveniding goal of harmonization 
of international sales law and the three main principles underlying 
Article 7( I) of the c1so, namely its "international character" 
"uniformity" and "good faith". ' 

Article 7 of the C!SG reads: 

(I) ln the interpretation of this Convention. regard is 10 he had to its 
i'.1ternational <·haracter and to the need to promote un{formfry in its applica
t10n and the observance of good faith in international trade. 

(2) Questions concerning matters governed hy this Convention which 
ar~ n~)l expressly. set~le~ in it are to be settled in confonnity with the general 
pnnc.1ples.on which 1t 1s ~ased or, in the absence of such principles, in con
formity with the law apphcahlc by virtue of the rules of private international 
law. 

The Supreme Court of Canada's own recognition of "the prece
dence_ to the prmc1ple of the autonomy of the parties"'" is reflected 
m Article 6 of the C!SG, which provides: "The parties may exclude 
the application of this Convention or, subject to article 12, derogate 
from or vary the effect of any of its provisions."" 

29. Supra, footnote 4. s. 5(2). 
30. GreCrm v. Normand, supra, foolnote 1. at p. 271. 
J L The following excerpt from the Pace School of Law c1sG W:1 website (citing Canada's 

pre-eminent nso scholar. Professor Jacob Ziegel) is no less germane to the issue of 
conflicts between the ('IS<! and Canadian implementing legislation: 

Examples rf interpre1ive t'mnmems tha1 accompanied adoptions of 1/w nso, 
The interpretive commems recited helow will presumably be followed by the 
courts of the State (or in the case of Canada, the province) that made them. hut 
whether they will he followed by other courts is a matter of conjecture as they 
are not expressly authorized by the Convention. Article 98 of the nsn states: "No 
reservations are permitted unless expressly authorized in this Convention." 

Canada. A summary and assessment of interpretive comments contained in 
implementing at:ts of provinces of Canada: 

The Alberta, New Brunswick and Ontario Acts ... require the contract to 
state "that the local domestic law of [the enacting jurisdiction} or another 
jurisdiction applies to it or that the Convention docs not apply to it." The 
Manitoba Act ... indicates that the parties may exclude the Convention "by 
expressly providing in the contract" that the Convention docs not apply to 
it. Rill C81 !of Canada's Parliament]. on the other hand ... provides thnt 
the parties may exclude the application of the Convention "in accordance 
with the tenns of the Convention and, in particular, by providing in the con
tract that other law applies in respect of the contract". Newfoundland's 
approach differs yet again. Section 7( I) lof the Newfoundland Act] allows 
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The validity of a choice of forum clause, the issue of whether a 
court has jurisdiction, and, generally, any other issue of proced_ural 
law are some of the issues considered outside of the scope of the 
CISG pursuant to Article 4, which reads: 

This Convention governs only the formation of the contract of sale and the 
rights and obligations of the seller and the huycr ~risi~g fr(?m ~uch a ~ontr~c_L 
In particular, cx1.:cpt as otherwise expressly provided m this ( onwntton, it 1s 

not concerned with: 
(a) the validity of the contract or of any of its provisions or of any usage; 

(h) the effect which 1he contract may have on the property in the goods 
sold. i

2 

Thus, Article 4 excludes issues such as fraud," lack of capacity, 
misrepresentation, duress, mistake," unconscionahility, and contracts 

32. 

.14. 

the parties to exclude the Convention ··hy expre;;sly providi_ng in '.he con-
1ract that the Jaw of 1hc province or another jurisdiction applies to 1l or that 
the Convention d{)es not apply to it" Section 7(2) then goes on to make it 
clear that the section of the Jaw of the province or of another jurisdiction as 
the proper law of the Contrnct shall m>t he interpreted so as tn make the 
Convention apply to it. Jacob Ziegel, ·'Canada Prepares to Adopt the 
International Saks Convention". 18 Canadian Bus. L.J. ( 1991) 3. Ziegel"s 
assessment is: ··All this is ... bound to lead to much confusion." Id. With 
respect to the Ontario Act. for example, he states: "lTht' intcrp~etati_on 
recited thcrcj may prevail before an Ontario Court but it would cut little 1cc 
outside Canada. This is because a foreign trihunal or arbitrator would 
prnbahly hold that Ontario cannot unilaterally change the meaning of 
Article 6 of the Convention." Id. at I I." See usti W3 database, Pace 
Universitv School of Law, nsi;: TaMc of Contracting States availabk 
on! ine at :::http://www.cisg.law.pace.cdu/cisg/countries/cntries,html>. 

See /,'/V<"!TRM Digest I![ Case U/1\' 011 the United Na/ions Co111'e111io'.1 :m the 
fnl<'rllll/io1wl Sales of' Goods, Report of the United Nations Comn11ss1on on 
International Trade La:.V on the work of its twenty-.first session. New York. April I 1-
20. \988. United Nations document A/4.V!7, paras. 98-109. CLOliT reports arc puh
lished a:c,. United Nations do..:umcnts A/i.'N.9/sucC/AHSTRM'TS/lto A/cN.9/sucC/ 
,\BSTRMTS/41. The forty••two c1.m 1T reports arc also availah!c online on UNOTlb\1 's 
wehsite at <http://wwS:V.uncitraLorgl>. In particular. see C! ollT. Article ! ,, __ Al 
n,'.9/SFR.C/lJ!(;t,:crr/usc;/4 at p. 5-6. notes :n. 4\ and 42 and cases cited thc~em. 
Sec Peter Schkchtricm. ·'The Borderland of Tort and Contract - - Opening a New 
Frontier?" ( 1988), 21 Cornell Int'\ L.J. 46 7 at pp. 471-74. stating that the t·1s(i docs not 
preempt claims for "'misrepresentation. fraud. hetra~al and intentional ha~m to_ c~o
nomic interesh", availahk online at <h!lp://c1sgw3.\aw.pacc.cdu/c1sg/h1hho/ 
schk:ehtriem.hun!> and analysis of the QuCbcc Superior Court decision in Smwx Sia 
,,. Alh11ry Grain Sales /n!'. infra. footnote 46. at pp. 16-20. 
Professor Kriuer notes: 

Thcni an.· also issues which may or may nnt he regarded as within the purview 
of the Convention, ·'mistake" for example. When there is a mistake, some tom" 
mentators believe that contract rights and remedies arc in many casts governed 
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contrary to public policy.'' Based upon the exclusivity and applica
bility of the choice of forum and choice of law clauses to the dispute, 
the Supreme Court of Canada concluded that the parties clearly 
expressed their intention to oust the jurisdiction of the Quebec 
authority in the event of an action in warranty. Therefore, the Quebec 
Superior Court and the Quebec Court of Appeal both erred in not 
declining jurisdiction."' 

(c) CISG-Focused Analysis of the Choice of Law Clause 

The issue thus is to determine whether the parties' choice of law 
in GreCon v. Normand effectively excluded the application of the 
CISG to the second contract. According to Professor Schlechtriem, a 
pre-eminent German c1s0 scholar: 

.15. 

36. 
37. 

If the law of a Contracting State is chosen without other qualifying terms 
specifying which mies are meant, as for instan<:e the mere rcfcn.'ncc lo 
"German law,·• it is long established - and such was already the case with 
respect to the Hague Convention on International Sales {uus_l -- that such a 
reference includes the application of ciso as part of the chosen law, [citations 
omilted] Regard for the choice of law of a Contra<.:ting State as a selection or 
the CJSG, to the extent the scope of the c1so fits the transaction, is also the 
prevailing international practice. ' 7 

solely hy the Convention, except in the case of fraud. Others regard mistake as a 
validity doctrine that is reserved unto domestic law. 

'·Checklist on the nsn": adapted excerpt from A!hert H. Kritzer. ed .. Guide ro 
Pmctical A11plica1ions of the United Nations Co11ve111io11 rm Comracrs for the 
l11tematio11al Sale rl Goods (The Hague. Kluwer Law International. 1994), a~ai!ahle 
onlinc at <http://www.cisg.!aw.pace.edu/dsg/hihlio/kritzer2.html>. See also Patrick 
C. Lcyens. "nsq and Mistake: Uniform Law vs. Domestic Law ~-- The Interpretative 
Challenge of Mistake and the Validity Loophole", Pace International Law Review. 
Rerie11· of the Cmn'entfrm on Co11tracts for the lnt<'nWtio11al Sale r?f Goods (2003-
2004) (Miinchen. Sci lier European Law Publishers, 2005 ), pp. 3-5 I. also available 
online at<http://www.cisg.law,pace.edu/cisg/hiblio/leyens.html>. 
See Jacoh S. Ziegel and Claude Samson, Report to 1he Un(ff.lrm Law Cm?f'erence ol 
Canada on Cm1Fcntio11 on Contra{'[.~ for the lntcmatio11al Sale of Gnods, Article 4 
Cm111ne11rary (July 1981 ). availah!c online at <http://www.cisg.law.pace.edu/cisg/text/ 
ziegel4.html>. 
GreCrm l'. Normand. supra, footnote I, at p. 280. 
Peter Schlechtriem. '·Uniform Sales Law in the Decisions of the Bw1desgerichtshof' 
in 50 Years of tlU' 811ndesgerid1tshr!f' [ Federal Supretnt' Court of Germany] A 
Celehratinn Anthology from the Academic Community (Translation by Todd J. Fox): 
available on line at <http://www.cisg.law.pacc.edu/cisg/hiblin/schlechtriem3. html> 
{citations omitted). Sec also Peter Schlcchtriem and Ingeborg Schwen,,er. 
Commentat\' 011 the UN Com•ention on the lnter11ationaf Sale of Goods (C!SG), 2nd ed. 
(New York: Oxford University Press, 2005), pL I, ch. I Sphere of Application ---
Article 6. pp. 82-92: Michael Joachim Bone!! and Fabio Liguori (Italy), excerpt from 
"The lJ.N. Convention on the lntt'rnational Sale of Goods: A Critical Analysis of 
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In a recent ruling, the German Appellate Court ( Oherlandesgericl,t) 
Zweibrlicken held that: 

The parties neither agreed to exclude the application of the CISG pursuanl to 
Article 6 CIS(l nor replaced it hy the application of the BOB [Biil~£?erliches 
Geset;:huch-Gcrman Civil Code\ or the HGB llfandelsgeset:::,buch-German 
Commcrdal COLicl: the mere fact that the pa11ies wen: not aware of the appli
cability of the c1so and therefore cited the provisions of national German 
Law as the [Buyer] did is _not to be considered as sufficient [to rehut the 
applicability of the C!.',Oj. '.w 

Article 8 of the CISG also has interpretive relevance and reads: 

(l) For the purposes of this Convention statements made hy and other con
duct of a party arc to he interpreted according to his intent where lhe other 
party knew or could not have hecn unaware what that intent was. 

(2) Uthe preceding paragraph is not applicahlc, statements made hy and other 
conduct of a party an: to he interpreted according to the undcrsrnnding that a 
reasnnahlc person of the same kind as the other party would haw had in the 
same circumstam:es. 

(.1) In determining !he intent of a party or the understanding a rcasonahle 
person would have had. Jue consideration is to he given to all relevant 
circumstances of the case including the negotiations, any practices whkh the 
parties have cstahlishcd between themselves, usages and any suh~equent 
conduct of the patties. 

According to Professor Lookofsky, another leading CISG scholar, 
Article 8 should be resorted to in circumstances where the CISG 

applies by reference to Article l ( l )(a) or (b) of the CISG: 

In situations like the foregoing, where the startin,g point is that the c1sG 
applies by virtue of Article HI )(a)-(h), it is submitted that the issue of how 
stmements like ·'German law'', "French law" and .. the laws of ,Switzerland" 
should he interpreted should be resolved in accordance with cisu Article 8 
(discussed infra No. 81 et seq.)~., a provision which ce11ainly tends to sup
port the resulls reached in ciso practice. 

C'urrcm International Case Law 1997 {Part If' ( 1997), Uniform Law Review 38:\ 
availahk online at <hltp://www.cbig.Jaw.pace.edu/dsg!tcxt/libo6.htrnl>: Jacob S. 
Ziegel. "Artick~ 6", Reporr to the Un~fnrm Law Cm1(en!11ce of Canada on Co11ve11tion 
tin Conrmcts for rfo, lntanational 5i'ale t!{ Goods (1981), available on!inc at 
<http://www.cisg.law.pacc.edu/cisg/text/ziegel6.html>; Jllseph Lookofsky. "In Duhio 
Pro Convcmione? Some Thoughts about Opt-Outs, Computer Programs and 
Preemption under the 1980 Vienna Sales Convention (nsu)" (2003), 13 Duke J. of 
Comp. & Int'! L 26J at pp. 270-74, availabk 011\ine at <http://law.duke.edu/jour
nab/djcil/artidcs/djcil !3p026J.htm>; Peter Win.'>hip (U.S.). excerpt from "'Changing 
Contract Prac!iccs in the Light of th(~ United Nations Sales Convention: A Guide for 
Practitioners·' ( 1995), 29 International Lawyer 525. available onlinc at 
<hitp://www.cisg.law.pace.edu/cisg/text/win;;,hip6.htmi>. 

::Ht Germany, Pehruary 2. 2004. Appellate C\mrt Zwcibrticken. available onlinc on the 
i·1st1 WJ database, Pace University School of Law, online at <http://cbgw3.law. 
pacc.cdu/ i..:ascs/040202gl .html>. 
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The mere fact that the pa11y who drafted a standard fonn intended, 
e.g. "German law" to mean German domestic law should not lead to the appli
cation of domestic, unless that is also how the other party - or a reasonable 
person in the shoes of the other party - .. - would interpret the clause. And if 
the rule in c1so Artic1c 8(2) is supplemented hy the (internationally act:eptedl 
contra pn.~ferentem method of interpretation (UNJf)RO!T Principles Art. 4.6). 
the effect or an unclear clause should not he to displace the CISG when that is 
the rule-set that would apply hy clefault. Compare (re. the interpretation of 
such clauses under the uus) Schlechtriem, P, "Uniform Sales Law -- The 
Experience with Uniform Sales Laws in the Federal Rcpuhlic of Gennany;' 
Juridisk Tidsskrft vid Stockholms Universitet (1992) p. 7 ... Compare also 
re. contra prqferentem and the interpretation of '"agreed documents" (drafted 
by representatives of both buyer and seller) Junge, W. in Schlechtriem. P., 
Co11111wntary ( 1998) pp. 72-71.''1 

Therefore, it is submitted that the interplay of Articles I( l )(a), 6 
and 8 leads to the conclusion that the c1sc; should have applied to 
the second contract. While such a finding would not affect the 
court's finding on choice of forum, it would have provided insight 
on the need to apply "uniform law" rather than "foreign law" to the 
dispute. In particular, LeBel J. emphtcsizes the importance and need to 
encourage such clauses in that they foster stability and foreseeability 
for "purposes of the critical components of private international law, 
namely order and fairness".'" LeBel J. cites, among others, the 
Supreme Court of Canada's decision in Z./. Pompey Industrie v. 
ECU-Line N. V.," which characterized the appropriate test for 
enforcement of forum selection clauses as the "strong cause" test 
referred to in The "Eleftheria"." 

In Z.l. Pompey, Bastarache J., writing for the unanimous court, 
stated: 

For some time, the exercise of this judicial discretion has been governed hy 
the "strong cause" test when a party.brings a motion for a stay of proceedings 
to enforce a forum selection clause in a hill of lading. Brandon J. set out the 
test as follows in The "Eleftheria ", at p. 242: 

39. Joseph Lookofsky, "A11icle 6. Freedom of Contract: Convention as Supplementary 
Regime .. , excerpt from The J 980 United Nations Convention on Contracts for the 
lnternational Sale of Goods, in J. Herhots and R. Blanpain eds .. lnlenwtiorwl 
E11cydopaedia (!( Laws •·- Conrrncts, Suppl. 29 (The Hague. Kluwer Law 
International, December 2000), ! -192. fn. 3 and t'!s<; case law cited therein, avai!ahlc 
online at <http://www.cisg.law.pace.edu/cisg/hihlio/loo6.htrn!>. I am grateful to 
Professor Alhert Kritzer for bringing this point to my attention. 

40. GreCon v. Nwmo11d, supra. footnote I. at p. 269. 
41. !hid .. at p. 269 per LeBel J., citing Z.!. Pompey lndustriP \'. rcu-LinP NV.. [20031 I 

S.C.R. 450,224 D.L.R. (4th) 577 at para. 20 per Bastarache J. (Mc:Lachlin C.J.C. and 
Gonthier, Iacobucci. Major, Binnie and LeBel JJ. concU!Ting). 

42. 119691 I Lloyd's Rep. 2.17 (Adm. Div.). 
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Where plaintiffs sue in England in hrcach of an agreement to refer dis
putes to a foreign Court. and the defendants apply for a stay, the English 
Court, assuming the claim to he otherwise within the jurisdiction, is not 
hound to grant a stay but has a discretion whether to do so or not. (2) The 
discretion should he exercised hy granting a stay unless strong cause for 
not doing so is ~hown. O) The hurden of proving such strong cause is on 
I.he plainliffs. ( 4) ln exercising its disi.:retion the Court should take into 
account all the circumstances of the particular case. (5) In particular. but 
without prejudice to (4). the following matters, where they arise, may he 
properly regarded: (a) In what country the evidence on the issues of fact 
is situated, or more readily available, and the effect of that on the rela
tive convenience and expense of trial as between thl: English and foreign 
Com1s. (h) Whl'fher the law (4' the foreign Court applies and, (f so, 
whether it dfffers fi<)m English law in any material respect5. (c) With 
what country either pany is connected, and how closely. (d) Whether the 
defendants genuinely desire trial in the foreign country, or arc only 
seeking procedural advantages. (e) Whether the plaintiffs would he pre
.iudiccd by having lo sue in the foreign Cou11 because they would (i) he 
deprived of security for that claim; {ii) he unable to enforce any judg
ment obtained; (iii) be faced with a lime-bar not applicable in England; 
or (iv) for political, racial, religious or other reasons he unlikely to get a 
fair trial. 11 

Specifically, factor S(b) in The "Eleftheria" refers to the appli
cability of foreign law, which certainly would have had a signifi
cant, albeit not determinative, impact on the exercise of the court's 
discretion on enforceability of choice of forum clauses. Although 
the ··,trong cause" test was not applied in GreCon v. Normand, the 
Supreme Court of Canada did consider the effect of "German law" 
as the chosen law. If the chosen law were held to be the ·'c1sc;" as 
part of Quebec law, it may be arguable that the parties' intention to 
oust the Quebec court's jurisdiction was not so clearly expressed." 
At a minimum, the parties' choice of law and choice of forum 
would no longer be exclusively "foreign" (i.e. German) from a con
flicts of law perspective.'' 

.n. Z.l. Pompe,v lndustrfr, v. LCU•line N. V, supra, footnote 41. at p. 462 (emphasis added), 
44. See M. Paul Michell, "Forum Selection Clauses and Fundamental Breach: Z/. 

Poinpey lndustrie \'. FCL'·Line N. V.. Tfu, Canmar Forrtow'' (2002). 36 CB.L.J. 453. 
45. In Caslc! and Walker, supra, footnote 3. at pp. 3 l .. 5 to 31 ·6, Professor Walker notes: 

If the parties have not expressed their choke. they may, nevertheless, have 
demonstrated it with reasonable certaintv in a number of different ways ... lilf 
the parties have agn~ed that the court nt ~ particular place shall have juri~diction 
over the contract. then: is a strong inference that the law of that place is the prop~ 
er law. Other factors from which the courts have hecn prepared tp infer the inten
tions of the parties as to the prnpcr law <tre the legal terminology in which the 
contract is drafted, the form of the documents involved in the transaction, the 
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In Sonox Sia v. Albury Grain Sales Inc." the Quebec Superior 
Court recently considered the validity of an arbitration clause spec
ifying that all contractual disputes be arbitrated by the ice" in 
London, U .K., with the c1sc;" stipulated as the governing law. In 
Sonox, the plaintiff, Sonox Sia. a Latvian company, bought grain 
from a Canadian company, Albury Grain Sales Inc. for a price of 
approximately $4 million (CAN). Sonox delivered a deposit of 
$413,000 as stipulated in the contract. Alleging a default by Sonox, 
Albury refused to deliver the grain shipment or return the deposit. 
Sonox then commenced an action in the Quebec Superior Court 
against Albury and two of its principals, alleging fraudulent mis
representation, claiming that Albury was involved in an interna
tional fraud scheme in collecting deposits from purchasers without 
any intention to deliver up under the contracts of sale, thereby 
rendering the contracts void ab initio (based upon a lack of 
consent). Sonox sought declaratory relief, an order upholding the 
pre-judgment seizure and damages in the amount of $800,000. 

The defendant, Albury, brought a motion under art. 164 of the Code 
of Civil Procedure, raising lack of jurisdiction in the subject-matter 

currency in which payment is to he made. the use of a particular language. the 
connection with a prece<ling transaction. the nature and location of the suhjecl 
matter of the contract. the residence (hut rarely the nationality) of the parties. the 
head office of a corporation party to the contract, or the fact that one of the par
ties is a government ... Where the parties have not expressed a choice as to the 
proper law and no such choice can he inferred from the circumstances of the 
case, the pmper law of their contract is the sys!em of !aw with which the trans
action has the closest an<l most real connection. The court does not .;eek to find 
some presumed or fictitious intention of the parties, but rather holds the contract 
to be governed by the system of law with which, in all lhe circumstances it is 
most closely and really connected. Whilst firm rules cannot be laid down, the 
court will look to such factors as the place of contracting. the place of perform
ance. the place of residence. or bl1siness of the parties. and the nature and su~ject 
matter of the contract. When the place of contracting is the same as the place of 
performance, the court may find it difficult to determinale that any other !aw is 
the proper !aw of the contract. [Citations omitted.] 

See also Bank \im ParU.,· en de Nederlmulm Heigh' N. V 1'. Cabri. [19911 0.J. 
No. 1786 at paras. 5 and 8, 19 C.P.C. Od) 362 (Gen. Div.) per O'Connor J. 

46. 12005} Q.J. No. 9998 (QL) (Que. S.C.). affd I 2(X)5J Q.J. No. 17960. 2005 QCCA 1193 
(Que. C.A.). District of Montreal (per Otis. Rayle and Hilton JJ.A.). 

47. /Md .. at para. 11, the court clarified that the reference to the ·'rec" was actually to the 
we - International Court of Arhitration in London. the United Kingdom. 

48. Supra, footnote 4. The reference to the '"Laws of Canada .. appears redundant. insofar 
as the osc; forms part of the laws of Canada both federally and within eat:h of the 
constituent provinces, including the Province of Quebec. since its accession on 
May I. 1992. 
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from the declinatory exception based on the arbitration clause. Albury 
sought dismissal of the action or, alternatively, an order staying the 
action and remitting the parties to arbitration. The arb1trat1011 clause 
read as follows: 

Article 11: Binding Arbitration 
t l, I The buyer and seller agree to attempt to resolve all disputes in c01~nec~ 
tion with this contract or the fulfillment lsicl of this contract through friend
ly discussion. If the dispute cannot he resolved through friendly discu.ssion, 
the di~pute shall be arbitrated in Londo~, United Kin.gdom b~ the 1cc »''.th the 
prevuilint: /aw to be the "United Natwns Conventwn on Contracts for the 
/ntcmati;mol Sale of Goods ( 1980)" and the laws of Canada:

1
'
1 

Sonox argued that while arbitrators generally have jurisdiction to 
interpret and apply contracts, they lacked jurisdiction to declare 
contracts void ab initio. Alternatively, Sonox argued the fraudulent 
misrepresentations allegedly made by Albury vitiated the requisite 
consent for voluntary submission to arbitration. 

Buffoni J.S.C. further considered the validity or enforceability of 
the parties' choice of forum and choice of law contained in the con
tractual arhitration clause. Relying on Quebec jurisprudence,"' the 
motions judge held that actions alleging false representations and 
seeking annulment of a contract ab initio were not hy nature excluded 
from the application of an arbitration clause. Buffoni J.S.C. also 
rejected Sonox's lack of consent argument, relying on .art. 2642 ~f 
the Civil Code of Quebec, which states that an arb1trat1011 clause 1s 
a contract distinct from the main agreement. Thus, the arbitration 
clause was deemed "severable" from the contract, a finding which 
is consistent with Article 81 (I) of the CISG respecting avoidance of 
contracts generally." 

49. Smwx, supra, footnote 46. at para. lO (emphasis added)_, 
50. Sonox, ibid .. al paras. 16--2411cr Buffoni J.S.C.. citing Gesrio11 J & N Boudrecw{t fl/(:. 

r. /)om 11i,w dl' la Sorhii:re (/991) Ille .. !200:IJ J.Q. No J .. rn:1 (QLJ at para. :IL lE. 
2()()J-2!51. [200:IJ A./.•50197618 (S.C.); Kin~sway Financial Services Inc. v. //8997 
Cmwdt1 bw.. ! !9991 J.(). No. 5922 (()Ll at para. 27. [19991 M-50068857 (C.A.); 
S1,cit't/ de rf;i.ll}llmti1111, J'e.1ploitatirm et de cMveloppementforestiers du Quti/;ec \'. 
Ouelle//e, 11997] A.Q. No. 2753 (QL). 73 A.C.W.S. (3d) 188. 119971 A/-971)! 1706 
(CA.): Worfd !LC \I. Parenteau & Parenteau Int'/ Inc., [ \9981 A.Q. No. 7.16. A/.· 

9802 !411 (S.C); Autonwln'/es [)udus Inc. 1: Ford du Canada Ltie, [2000] J.Q. No. 
5278 IQL). 121XII] R.J.Q. I 7l. J.E. 21l(ll- I 0.\. 121l(l01 M-011121062 (S.C.i. 

5 \. Sec Albert Kritzer. Editorial Remarks, Fi!anto, S.p.A. 1'. Chilewich lntematimwl 
Co1p., 789 E Supp. 1219, 1992 U.S. Dist. u,x1s 5011 (S.D.N.Y) 1992, affd 98_4 F.2d 
58, 199'.\ U.S. App. 1.1:X!S 874 (2d Cir. 1993) also available online al <http:/A:1sgw3. 
!aw .pace.edu/cisg/wais/dh/editorial/9204 l 4u I cditorlal.hlml>. 
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Referring the matter to arbitration, the court held that it no longer 
had jurisdiction and dismissed the action against Albury. However, 
since the two individual defendants were not parties to the arbitra
tion clause, the court held that "the jurisdiction of this Court on the 
subject-matter (ratione materiae) remain[ed] intact as regards these 
two individuals"." The court opined, however, that the remaining 
personal defendants could still move to dismiss the action against 
them on forum non conveniens grounds.~' 

As in the GreCon v. Normand case and reflective of Canadian 
jurisprudence generally,'' the court failed to refer to any CISG case 
law or scholarly commentary. Specifically, the court failed to refer 
to the impact of the allegation of fraud vis-a-vis the validity exclu
sion under Article 4(a) of the c1so. Relying on the strict wording of 
the arbitration clause is unsatisfactory when fraud "rears its ugly 
head", particularly since fraudulent misrepresentations are rarely 
within the reasonable expectation of the parties when entering into 
a contract. The issue of whether the alleged fraud vitiated the con
tract was deferred to the arbitrator. 

Furthermore, the court overlooked the contract formation rules 
under the CISG. In particular, the court failed to consider the timing 
of the plaintiff's objection to the arbitration clause based upon the 
alleged fraudulent misrepresentations. If Sonox had argued that the 
fraud was the sine qua non in Sonox 's entering into the contract 
(i.e. but for the fraudulent misrepresentation, Sonox would not have 
agreed to purchase the grain)," then the court may have been in a 

52. Soll(u:, s11pm, footnote 46. at para, 35. In dismissing Albury\; appeal on this point. the 
QuChec Court of Appeal stated, in pai1: "Albury cannot plead on behalf of these two 
individuals. either before this Court or before the Superior Court'' In <rny event. and 
without presuming the outcome. nothing prevents Mr. Bcn-Menashc or Mr. Legault 
from presenting a dcdinatory exception if they arc of the view that they too arc sub
ject to the arbitration clause and that the arbitration authority is competent to decide 
the claim directed against them. AllJl/ry Grain Sales hie. \'. Sonox Sia. [2005] QJ. No. 
17960 at para. 5. 2005 QCCA 1193 (QuCbcc C.A.). 

5_t So11ox, ibid .. at para. 36. citing Article 3135 t'CQ (thc_fenwn 11011 <·onFeniens excepti(in): 
"Even though a ()uCht:c authority ha<; jurisdiction to hear a dispute. it may exception
ally and on an application by a party, dedinc jurisdiction if it considers that the author
ities of another country are in a better position to decide ... 

54. See Peter J. Mazzacano. ··Canadian Jurisprudence and the Uniform Application of the 
U.N. Convention on Contrads for the International Sale of Goods". Pace International 
Law Review. forthcoming. available online at <http://www.yorku.ca/osgoodc/cisg/ 
writings/ document s/M au.acano-C a natl ianc1 s< ;J uri sprudcncc. pdL>. 

55. Sec flodgki11.w111 1•. Simm.\· (!994). 117 D.L.R. (4th) 161 a! pp. 20.1-2()7, [1994] 3 
S.C.R. 377. 
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position to consider whether the arbitration clause was an "addi
tional or different term" that materially altered the terms of the 
offer. Article 19(3) of the CISG reads: 

Additional or different tenns relating, among other things, to the price, pay
ment, qualily and quantity of the goods, place and time of delivery, extent of 
one pa11y's hability lo the other or the s~ttlement (d' disputes are considered 
to alter the tcnns of the offer materially. ~6 

The court also may have considered lifting the corporate veil 
against the two principals based upon Article 317 of the Civil Code 
of Quebec, which provides as follows: "In no case may a legal person 
set up juridical personality against a person in good faith if it is set up 
to dissemble fraud, abuse of right or contravention of a rule of public 
order." Thus, the Quebec court failed to analyze critically whether the 
substance (not the characterization) of the fraud allegations constituted 
sufficient grounds to invalidate the arbitration clause, and, by logical 
inference, the parties' choice of forum. In any event, the validity 
exclusion under Article 4(a) would not restrict the plaintiff's claim to 
damages under Article 74." Nevertheless, the Sonox decision is note
worthy on the scope and applicability of arbitration clauses for 
international sale of goods contracts where the contracting pai1ies 
designate the CISG as the governing choice of law.'" 

(d) GreCon v. rlomer ~- The U.S. Court of Appeals' Analysis of 
the Choice of Law Clause 

Interestingly, the same choice of forum and choice of law clauses 
in GreCon v. Normand were considered by the United States Court 
of Appeals a year earlier in GreCon Dimter, Inc. v._Horner Ffooring 
Company. Inc.,'" which involved a North Carolina subsidiary of 

56. ns(;, supra, footnote 4 (emphasis added), 
57. Sec (iLR OLG Ki)ln 22U4/96, May 21. 1996. died hy John 0. Honnold, Un(f(mn Law 

for /ntanalio11al Sales under the 1980 Uni!ed Nations Convention, 3rd ed. (The 
Hag_ue: Kluwer Law International, 1999). pp. 63~70 rn 65(a) Remedies for Fraud). 

58. Frn: an analysis of Canadian judk:ial approaches to choice of forum and choice of law 
clauses within the context of rerognition and enforcement of foreign judgments and 
the forum non nmw•niem doctrine, see Antonin I. Pribetic. "'Strangers in a Slrange 
Land': Transnational Litigation, Foreign Judgment Recognition, and Enforcement in 
Ontario·· (2004), 13 J. Transnat'I L. & Pol'y .~47, available online at <hHp://c1sgw3. 
law.pacc.cdu/cisg/hiblio/prihctic.html>. For a discussion of gaps and exclusions un<lcr 
Articles 4 and 5 of the cisu, see Pribetic, supra, footnote 3. 

59. Gn:Con l)imta, Inc. 11• Homer Flooring Company, Inc., 114 Fed. Appx. 64, 2004 U.S. 
App. u~x1s 23311: 55 U.C.C. Rep. Serv. 2d (Callaghan} 195 (United Stales Court of 
Appeals 4th Circuit) No. 04-1178 November 5, 2005 (unpublished opinion). 
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GreCon. The U.S. Court of Appeals affirmed a lower district court 
decision that German law governed claims arising out of a 
commercial transaction between Horner and GreCon. In GreCon v. 
Homer, GreCon was described as "a North Carolina corporation 
that manufactures and installs mill equipment".'·" The defendant, 
Horner, was a Michigan corporation that manufactured hardwood 
flooring. 

In November 1998, GreCon entered into two contracts with Horner 
to supply and install a mill system at Homer's Michigan plant. The 
mill system comprised three commercial saws and a material 
handling system. The saws were manufactured in Germany," while 
virtually all the components of the material handling system were 
manufactured in the United States. The court noted that: 

Each contract contained thC following choice of law provision: "This agree
ment is governed hy and construed under the laws of Gennany to the exclu
sion of all other laws of any other state or country (without regard to the ptinM 
ciples of conflicts of law)." J.A. 16. 22. Each contract also included a forum 
selection clause providing that all disputes regarding the contract would be 
litigated in a Gcnnan court. 62 

Following installation of the mill system, Horner became dis
satisfied with its performance and withheld payments due under the 
contracts. GreCon responded by filing an action in the North 
Carolina state court. Horner subsequently removed the case to the 
Western District of North Carolina asserting and thereafter 
amending its various counterclaims. GreCon moved to dismiss the 
entire case, relying on the forum selection clause, arguing that it 
compelled the parties to litigate in Germany, and filing a further 
reply brief in July 2002, expressly stating that GreCon was relying 
on German law." 

The district court eventually denied GreCon's motion to dismiss, 
ruling that GreCon had waived the forum selection clause by filing 
its complaint in North Carolina. Thus, it would appear that GreCon 
was deemed to have voluntarily attorned or submitted to the North 
Carolina court's jurisdiction. Following an exchange of pleadings, 
Horner then moved the district court to determine the applicable 

60. Ibid., at p. 2. 
6 I. Cf. GreC011 \'. Normand. where GreCon in Germany also manufactured the saw line 

anJ scanner equipment. supra. footnote I. at para. 3. 
62. GreCm1 v. Horner. supra, footnote 59. at p. 2. 
6'.t Ibid., at p. 3. 
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law. The U.S. Court of Appeals rejected Homer's arguments,'"' and 
atfomed the district court ruling which held that German law 
applied to the action.''' 

5. Concluding Remarks 

While the U.S. Court of Appeals in GreCon v. Horner reached 
the same result as the Supreme Court of Canada in GreCon v. 
Normand on the choice of law issue. it embarked on a markedly 
different route. It is noteworthy that in GreCon v. Horner, both 
parties were from the same contracting state, namely, the United 
States of America,"" such that the c1sc; would not apply, unless both 
parties expressly agreed to "opt in" to the CISG.67 Furthermore, 
GreCon had waived the forum selection clause hy attornment in the 
American litigation, while in GreCon v. Normand, GreCon had no 
physical presence in Quebec, nor did GreCon voluntarily submit to 
the Quebec court's jurisdiction. More significantly, while the 
American court also concluded that the choice of law clause led to 
application of German law, it did not engage in any analysis con
cerning arbitration clauses as did the Supreme Court of Canada to 
some degree in GrcCon v. Nonnand. In GreCon v. Homer, if 
GreCon's German headquartered company were a party to the action, 
the CISG would have applied, notwithstanding the United States has 
made a declaration under Article 95 that it will not he hound by 
A,tide l ( I )(h), on the basis that the United States and Germany are 
both "Contracting States" as defined under Article l( I )(a).''' 

64. Ibid., at pp. _'q'I. According to the per rnriam opinion (at p. :\): 
Horner argued that (I) GrcCon waived the German choice of Jaw provision by 
relying on North Carolin:1 law in its complaint; (2) even if no waiver occurred. 
the provision was unenforceable hecam,e Germany lacked a rcasonahle relation 
to the parties' transaction; and (3) in 1he absence of an enforceable agreement, 
Michigan law controlled bet"ausc it bore the most significant relationship to the 
lrnnsaclion. 

65. /hid., at p. 8. 
66. (lreCon 's place of business was in North Carolina and Horner·s place of business was 

in Michigan. such that the "internationality" requirement under Art. I ( I )(a) was not 

meL 
b7. \\'here the parties arc from the same state and the "'internationality" requirement is not 

met under Art. l( 1 ), the parties may still ''opt in" and elect to have the C!S<i apply. See 
Honnold. rnpm. footnote 57, at pp. 77-87. 

68, As Professor Schkchlriem remarks: 
States dedaring a reservation under Article 95 arc, however, (unlike states 
declaring reservation.-; under Articles 92C!) and 930)) [footnote omitted] 
'Contracting States' in the meaning of Article 1( I )(a). If !he parties to the con
tract ... have their places of business in the US, a Contracting (rescrvauon) State. 
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Both the GreC011 v. Normand and GreCon v. Horner decisions 
demonstrate that the parties' (and their respective counsels') char
acterization of the legal issues, including jurisdictional arguments, 
ultimately wilt guide the domestic forum court's jurisprudential 
analysis. Unlike GreCon v. Horner, in GreCon v. Normand choice 
of forum remained a live issue when it reached the Supreme Court 
of Canada. In both cases. the parties' choice of law remained an 

and in Germany, a Contral'.ting (non~rescrvation) State, a court in Canada has to 
apply the nsn. if its conflict rnles refer either to German or US law. 

Sl'.hlechtricm, supra, footnote 37, at p. 37. 1$44, Some commentators argue that the 
forum (contracting) state is indirectly bound hy Article 95 and applicahle declared 
reservations. Cf Alhcrt Kritzer, Guide to Practical Applicmiom ti !he United Nations 
Convention on Cmuractsfor the lntemalional Sale ti Goods (Deventcr, Kluwer Law 
and Taxation, 1989) at p. 7~ and Honnold. supra. footnole 57. at p. 47.5. 

For recent American case law on the applinihility of the c1s<1. see Asante 
Technologies I'. !'MC-Sierra, 164 F. Supp. 2d I 142. 2001 U.S. Dist LEXIS 16000 and 
2001 WLI 182401 (N.D. Cal) which held that where parties seek to apply a signatory's 
domestic.: law in lieu of the n:,;n, they must affirmatively opt out of the usn: availah!e 
on line at <http://www.cisg.law.pace.edu/cisg/wais/dh/cases2/0I 0727u I .html>; ½1/ero 
Mkt. & Supply Co. 1, Greeni Oy & Gree11i Tradi11g Oy, 373 F.Supp.2d 475 at p. 482 
(D.N.J. 2005) where an agreement to include a provision that New York law governed 
failed to specifically exclude application of the nsn and therefore the ns<; remained 
applicable: available on line at <http://eisgw3.law.pacc.edu/cases/0506I :iu !.hlml>; 
Bf' Oil lntemalional, ltd ~: Empre.rn Estawl Perro/cos de Ernador. 332 FJd 333 (5th 
Cir. 2003) (Court File No. M 02-20166) per Jeny E. Smith, Circuit Judge. Barksdale. 
Circuit Judge, Fitzwater, DLstrkt Judge. holding that "if the parties decide to exclude 
the [nsnl, it should be expressly excluded hy language which states that il docs not 
apply": available online at <http://www.ca5.usc<mrts.gov/opinions('k5Cpub%5C02/ 
02-20166.evO.wpd.pdf> and also availahle online at <hl1p://cisgw3.law.pacc. 
edu/cases/OJ061 lul.html>: 5th Circuit petition for rehearing denied July 7, 
20<B, available online at <http://www.ca5.uscourts.gov/opinions%5Cpub%5C02/02-
20l66J'V I. wpd.pdf>; Ajar 7riof \ti:1rks, Inc. v. Can-Eng Mf,~. Ltd., No. 01-5938, 2003 
wt. 223187, at *8 (N.D, Ill. January 30. 200.'.\), which held that a contract stating the 
agreement shall he governed by the laws of Canada did not exclude the ('JS<;: availahle 
online at <http://cisgw3.law.pal'.e.edu/cases/030 I 29u I.html>: Cf. .'1,fcDowefl Valle\' 
Vi11eyards, Inc. 1: Sabate USA Inc .. 2005 W!. 2893848 (Federal District Court {N.!i 
Ca!.)) where the coun found that the majority of the representations about the product 
came froin California. Hence, under the Cl<;{;, the parties' places of business were held 
to he in the same state and tht' { ·rso was, therefore, determined to be inapplicahle to 
the- sale and consequently the court lacked jurisdictiun over the case. available online 
at <http://cisgw3.law.pace.edu/cases/05 I I 02u I .html>: American Biophysics v. Dubois 
Mwinf' Specialties, a/kla Dubois Motor Sports, 2006 w1. 225778 (U.S. Dist. Ct. 
D.R.!.) per Torres C.J., which held that a forum selection and exclusive jurisdiction 
clause which provided that "This Agreement ,<;hall he construed and enforc~ in accor~ 
dance with the laws of Rhode Island" was sufficient to exdudc the uso. available 
online at <http://cisgw3.bw.pace.edu/cases/060130ul.htm1>. For a recent Ontario 
CJSG case involving choice of forum and choice of law issues. see Chatl'att [)e.s
Cham1es Wines Ltd \t Sabate, USA, Inc., {20051 O.J. No. 4604 (QL), !43 A.C.W.S. 
(3d) 276 (S.CJ.) (unreported). 
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important, but not exclusive, factor in the domestic court's overall 
determination of proper forum. While the Supreme Court of Canada 
did not address the applicability of the CISG in GreCon v. Nonnand, 
perhaps another opportunity awaits Canada's highest court to 
contribute to the c1s0's global jurisconsultorium.''" 

Antonin I. Pribetic* 

69. "A global juriscons.ultorium on uniform intemalional sales law is the proper setting tbr the 
analysis of foreign jurisprnclcnce." Vikki Rogers and Alhc~l Kritzer, in "A Uniform 
International Sales Law Tem1inology ", in L Schwenzer. G. Hager, eds., Festschr(ft fi'ir 
Pe1er Sd1led11riem ::um 70. Geburtstag (Ttibingen, J.B.C. Mohr/Paul Sicbeck, 
200J) pp. 223-53, available online at <http://cisgw3.law.pacc.edu/cisg/biblio/ 
rngers2.html>, See Camilla Baasch Andersen, '·The Uniform International Sales Law and 
the Global Jurisconsultorium .. {2005). 24 Journal of Law and Commerce 159, available 
online at <http://www.cisg.law.pacc.edu/cisg/hihlio/andersenJ.htmb. noting that the 
authors use the term 

to denote the nl-cd for cross•horder consultation in deciding issues of uniform law. It 
is an excellent descriptive term for the phenomenon of meeting of minds ac1nss juris
dicti(ms in the shaping of international law, However, the tem1 jurisconsultorium also 
k·nds itself well to the formation of such law in a scholarly jurisconsultorium. In 
essence. this article will examine the genesis of the C!Sli and the scholarly juriscon
sultorium from which it sprang, and the need fi:Jr practitioner. (i.e. judges, arbitrators 
and legal counsel) to extend the jurisconsultorium in practice to ensure uniformity. 

Litigation Ct,unsd. Stdnherg: Morton Hope & Israel u .I'. North York, Ontario. I am 
deeply indebted to Professor Jac()b Ziegel. Editor-in-Chief and Professor Christopher 
C. Nicholls, A~S(}ciate Editor of the Canadian Busi,wss Law Jouma{. and Professor 
A!hcrt H. Kritzer. Exe-;utive Secretary of the Pace Institute of International 
Commercial Law, for their very helpful comments regarding earliGr drafts of this 
paper. The opinions expressed. including any errors and 0111issions, are solely mine. 




