





Some considerations on the desirability of accession to the CISG by the UK

vices market."” Additionallv, Atiyah argued that ‘oppos-
ition from a number of influential organizations’ and
‘lack of public scrvice resources’ were possible grounds
for rejection of the CISG.™

Additionally, Rogowska argues that the imited teaching
of the CISG in English law schools results in a lack of
familiarity with the Convention; this means that practi-
tioners may not be fully able to make informed decisions
about the desirability of CISG, which delays the possibal-
ity of its accession.” It is tempting to argue that the lack
of familiarity with the CI8G amongst practitioners and
industry in both Member and non-Member States can
be considered a significant hindrance to its popularity,
ultimately preventing contracting partics from using ir,'"

or governments from acceding to it,'” respectively.
& 2 P h

Generally, the intraduction of the CISG into the UK has
been rather uncertain. The government has never issued
an of ficial statement or opinion challenging the CISG or
detailing reasons against its ratification. In the 1980s, the
government decided to abszain from ratification umil “the
reactions of its major trading parmers were known.”'™
Subsequently, two public consultations of the CISG were
conducted in 1989 and 1997; in both instances, the gov-
ernment indicated its intention to aceede. Both consulta-
tions attracted very fow responses.”” The businesses that
responded during the consultations were divided about
ratifying; however, the majorty supported the move.

Based on these positive responses, the government recom-
mended aceession.®® Despite this, nothing dehinite has
happened since 1997, leading some to believe that the
consultations may have hindered the accession efforts.

The 1997 consultations highlighted the face chat the do-
mestic and international developments® as well as the
positive recommendation from the Lnglish and Scortish
Law Commission,” made the case for ratification
s[rongcr.”" I lowever, the consultations also showed that
the UK’s practitioners had some concerns about jeopard-
izing the prestige of the English legal system if the CISG
were to be adopted. Some Lnglish lawyers may also
consider English law ‘more sophisticated” than the
CISG*

In the past, the government may bave supported the
drafting and cventual ratification of the Convention;
hawever, after the consultations, no progress had been
made towards ratification. As such, it “abandoned” the
CISG withour adequate explanation.” Currently, the
government seeins 1 be undecided with regard vo acces-
stom; it 1s either acting in 2 manner that suggests that it
agrees with the practitioners’ views on this front or may
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be just waiting for business to “firmly press for ratifica-
tion.”** Interestingly, governmental initiatives related ro
the CISG appear to be quite a marginal value given that
only few of them took place from the moment the text
of the CISG was released in the 1980s. 1t seems as though
there may be some sort of reluctance to set institutional
machinery in motion for its implementation in the UK.¥
In fact, the most recert CISG consultations in the UK
in 2007 were informal;® they rarpered a limited aumber
of specific participants whilst the official public consulta-
tions ook place a Jong time ago.” Given that the govern-
ment has not announced any firm position towards rati-
fying the CISG nor has any governmental legislative
proposal, impact assessment, or cost calculation of the
CISG been undertaken,™ it could be suggested that this
atmosphere, along with the critical remarks against rari-
fication, is completely open to various theoretical specu-
{ations.

B Why Mend whar is not Broken?
Long-standing English las concerning the sale of goods
15 very well-developed and engenders comparative legal

governmental consultations in 1989 and 1997, The reluct-
ance to replace well-respected laws with the relatively
unknown Convention seems to have temained one of the
principal facters that has infiuenced the lack of parliament-
ary work on the CISG and has impeded iis adoption. In
addition, accession could have an adverse impact on the
‘exportability” of English law.** Practitioners assert thar
accession could potentially trigger disappcarance of
English law™ or, at the very lcast, dilute its value at the
international level; additionally, it could endanger the
importance and international reputation of London as
an international arbitrationAitigation ceater.” This could
injure some of the English law firms who would risk
losing their wealthy clients,

Another import:  “act that is often stressed is that the
UK has gone for raany years without adopting the Con-
vention and has scen no hard evidence of being disadvant-
aged, Potentially, accession could result in a blurred
mixture of sales laws being applicable i the UK. This
would include laws set out in the Sale of Goods Act 1979
{SGA), commen law, European and domestic consumer
laws, and the CISG {(although they would be operating

certainty, As mentioned earlier, English law is frequently in different spheres, with the CISG confined to interna-

used as the law that governs international sales contracts,
particularly commedities agreements. It has thus pro-
duced a substantial body of precedents in the field of in-
ternational commercial law. London is often chosen as
the seat of international arbitration and litigation. The
strong international reputaton of English law seems to
suggest that there may be no urgency o ‘replace’ it with
the ‘uncertain’ CISG and the material defects of some of
its provisions.” The English Law Societics™ on behalf of
the English legal profession raised this argument during
the CISG consultations in 1981,* and lazer during the

26, 5. Moss, ibid.

27, As noted by Moss, “after the 1997 consuliation the Ministers gave approval for che UK to proceed rowards accession {...}" 1 lowever, the
‘progress on the bill sias ) stalled and has remained this way due 1o a fack of cesources in the Department,” S. Moss, ibid.

28. Statemeuts from the DBIS (personal email correspoudence oa June 22, 2611).

29, Le., in 1997,

30 In briet, betore introducing any new regulations, the UK government wil} consider their potential impact. This van be measured Dy an
‘tmpact assessment” or by the “consultarions.” Accarding to the governmental policies, impact assessments will partienlarly address following
quesiions: why the government is proposing to intervene; how and 1o what extent aew policies may inpact on them; what are the estimated

. For more detalls see the UK Governments Code of Practice
www.bis.pov.uk/polictes/better-regu ¥ poliey/scrutinising-new-regulations.

3. As noted by R M. Goode, Report on the Seminar un the Vienna Convention on Contracts for the International Sake of Goods (Queen
Mary and Westheld College, University of Londen, October 11, 1989), 6. A similay argurnent is apparently considered against adopting
the CISG in India. According to Dholakia, if India were to sign the CI8G it would have to depart from jus well-established principles
under the ladhan Sale of Goods Act 1936 {which is based on English law}; §. Uholakia, *Ratfying the C15C — India's Options’, UNCITR AL
- 3LAC Seminar o Celebrating Success; 25 Years United Nations Convention on Contracts for the Tnternational Sale of Gaods, Singapore
(22 Seprember 2005), www cisgJaw. pace.edudeisg/hibla/dholakia, hemi.

32, Le., The Law Society of England and Wales and 'The Giry of London Law Sociery.

33, Ay noted by 111, Dralhuisen, Dalbuisen on Iniernational Commercial, Financial and Trade Law (3rd cdn, Hawe Publishing, 2007), 403
4Q4.

34. "The City vt London Law Sucicty (alse for ‘The Law Society for England and Wales}, Response o the Department of Trade and Industry
to Consnliative Document of June 1989 on UN Convention for the International Sale of Geods (October 25, 1989),

35. Inlight ol Bridge’s conclusion: Tt may be that my own plea for differentiztion [hetween CISG and English sales law] can be seen as ex-
pressing premature nosialgia for the disappearance of my own national law’; M.G. Bridge, ‘Uniformity and Diversity in the Law of Inter-
natioual Sale’, Pace International Law Review 15 {2003}, 89,

36, The City of London Law Society sbid. Alse, U, McKendrick (ed.), Goude on Commercial Law (4th edn, Penguin, 2010%, 1016; S. Moss,
ibid. Similarly, as argued by The Law Socicty of England and Wales, further development in area of harmonization of Furopean contract
law could in the lang term dilnte the effects of English law in favor of New York or Swiss law in international trade with the consequent
tuss of coonomic activity and expont earnings Tor the EU as 3 whole; The Law Sociery of England and Wales ‘Response to Commisss -
Green Paper on policy oprions for progress towards a Furopean Contract Law for consumers and business” (January 20113, 2,9, a5 w
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Contract Law for consumers and business’ (January 20113, 18-19.
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tional sales only).” Accordingly, English lawyers would
have to brief clicnts on a further body of law,
Undeniably, English law and the English court system
have heen very successful and popular among internadion-
al businessmen, particularly in terms of the sales of
commaditics. Morcover, English law has always been
cherished by Ynglish lawyers who have promoted its
high status overseas. To this extent, even European law
has been seen as a threat to its position.™ However, the
tack of evidence regarding problems with English law
might suggest that there is no real reason to mend that
which is not broken.* In other words: is there a need for
the UK to accede to the CISG? On the other hand,
English lawyers cannot be sure that, if a question or dis-
pute arises, the CISG would not give their clients a more
favorable result than English law. The following argu-
ments can be made in order to address these cormpeting
ideas.

1. Adjusting to the CISG in the Interests of Commer-
cial Partes
From theoretical point of view, it has traditionally been
one of the goals of the harmonization and wnification of
laws to create similarity in the rules of differcnt States.”
As Lord Tiope stressed during his public lectare in 2010,
‘it has long been recognized tharin questions of mercant-
ile law, which is hased after alllargely on international
practice, it is desirable to have uniformity of rules.”*'By
establishing 2 common legal framework, general economic

cificiency of transactions can be increased whilst reducing
transaction costs. ™

Typically, States adopt uniform laws for so-called
normative reasons’™ {i.¢., bccause such international
conventions on sale of yoods may have offered a “better’
or more modern legal regime than their respective domest-
ic laws on sale of goods). This was the case for the Eastern
Furopean countrics that ratified the CISG back in the
1980s.* As previously mentioned, English law is sophist-
icated and internationally recognized, and as such, there
may be no urgent need to ratify. Moreover, it appears
that adoption of the CISG in the UK could be justified
only if the Convention’s rules were greatly superior to
English law (which does not secm to be the case, although
the CISG represents a good compromise solution).

However, some civil and common-law countrics that had
well-established systems of law nevertheless raified the
Convention {c.g. Germany, France, and the US). The US
government placed emphasts on the fact that the CISG
can provide important benefits to exporters as it ‘enables
the parties to avoid difficulties in negotiating “whose law
will govern” by utilizing internationally accepted, sub-
stantive rules on which contracting parties, courts, and
arbitrators may rely.® Due to the phenomenal success

37, However, it should be noted thar in Scotland reforms were alrcady propesed in the past w align the contract law w the CISG.
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40.
41.
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As mentioned by Lord Goff, “Lord Denning, a patriotic defender of the common law of England, saw European law as an invader, even
a potenial conqueror, travelling up the rivers and estuaries of England, like the Anglo-Saxons and the Danes many cenmrics ago,’ Lord
Gofl, “The future ot the common law’ fwrnten version for publication of The Wilberforce Lecture 1997, delivered by Lord Goff of
Chieveley on 11 March 1997 at Gray's Lnon, London) {1997) 46 1CL02 746. The fnture optional instrument on Eurcpean contract law may
also be considered a threat 1o the English law of contracts; see: The Law Society of England and Wales, ‘Response to Commission Green
P'aper on policy options for progress towards a European Contract Law for consumers and business” (Januwary 2011, or Professor

E. Clive, contribution to European Private Law News, Edinburgh Law School (June 21, 2009), www law.ed.ac.ul/epln/blogentry aspx?
blogentryref=7817, accessed March 13, 2013

The authar cannot claim origmality by using this expression for the comparison of the CISG and English Iaw as it has been already used
in: L. Mistelis, s Harmonisation a Necessary Evil? The Futnre of Harmonisation and New Sources of International Trade Law’, in:

L Vletcher, 1. Mistelis & M. Cremona {(eds.}, Foundations and Perspecirves of International Trade Law {Sweet & Maxwell, 2001), 15, as
well a5 C, Baasch Andersen, “The CISG impact in the United Kingdom’, in: F. Fervari (ed.), The CISG and its Inpact on the National
Legal Systens (Sellier, 2008), 309.

L. Mistelis, ibid. 3-27.

Lord Hope of Craighead, “The Role of the Judge in developing Contract Law’, paper delivered at the Contract Law Conference (Jersey,
Oexober 15, 2010), www supremecourt. gov.uk/docs/speech_[31015.pdf.

H. Kronke, ‘International uniform commercial law conventions: advantages, disadvantages, criteria for choice’, Untform Law Review 13
(2000}, 16 5. Vogenaner & ]. Kleinheisterkamp {eds.), Commentary on the UNIDROIT Pringples of International Commeraal Contracts
(PIGC) (OUP, 2009), 3.

D.W. Leebron, *Claims for Harmomizasion: A Theoretical Framework’, Canadiar Business Law fournal 27 (1996), 63,

R. Knieper, ‘Celebrating success by accession to CISGY, fournal of Law and Commerce 25 {2005-2006), 477-481.

Hence, e.g., the CISG would not apply to contracts between an American party and a party whose place of business is in a State that has
not adopted the CISG: US Department of Commerce, “The U.N. Convention on Contracts for the International Sale of Goods’ (August
2002), www,osec.adoc.gov/oge/oceic/eisg.htm. | lowever, duc Lo 4 popularity of the Uniform Commercial Code which can be casily ascer-
tained by the forcign partics, the USA derogated from subparagraph {1) (b} of Art. 1 CISG pursuant to Are. 95 CISG; P. Budler, *Celeb-
rating Anniversarics’. Vicioria University of Wellington Law Review 4 (2005), 776.

European Journal of Commeraal Contrac Law 2073-2 35

e






Some considerations on the desirability of accession to the CISG by the Uk

many commen law lawyers suppost accession.™ They
claim that the CISG may be either well suited, or even
meore adequate than English law, in terms of governing
cortain types of international sajes contracts.”

From alegal standpoint, applying the CISG may be more
usctul than having to choose an obscurc foreign law, es-
pecially those that are only accessible io a foreign lan-
guage. The UK could, therefore, adopt it not because it
would be similar in valuc or even better than the common
law; it would be because the Convention could offer a
neutral system of law which would, in certain circum-
stances, be better than using foreign and/or unknown
laws.” As noted by Nicholas, this advantage of the
Convention is a “prudential’ and ‘strong’ argument in
favor of the UK’s accession,™ That explained, the CISG
contains a number of shortcomings. Altheugh those may
not appear to be any ‘worse’ than those found in the
5GA, the introduction of a similar law could cause con-
fusion. No matter whick law the parties deeide to apply
to their cross-border sales (whether it be the CISG or
another forcign law), reservations about using a legal
system unfamiliar to lawyers or judges would naturally
remain. Those reservations would have to be assessed on
an individual basis, which would place an additional
burden on both lawyers and clicnts.

Despite the nearly unanimous international support, it
must be asserted that English law s not free trom deh-
ciencies and is far from perfect. As any productof human
labor and particularly any other domestic law on sale of
goods, no lawycr would claim that it is faultless in every
respect. The same helds wrue for internadional accords
such as the SGA. 1t was drafred in the last century and
sonme of its provisions may he ignorant of the nceas of
modern commeree in general and international sales in

particular, especially considering tharthe SGA is designed
to govern both domestic and international sales. Indeed,
there exists a body of case law supplementing the SCA
provisions. The well-reasoned yet lengthy judgments that
are the specialty of common law judges may e, however,
difficult for forcign lawyers who are used to deriving
rules of law from the statutes to read. To this extent, any
improvement of the $GA would be potentially welcome.
The same could be said for the CISG, especially consid-
cring that it reflects modern practices in an international
manner. According to Schlechtriem, by integrating the
CISG into the national civil codes, *States could enrich
their domestic sales laws with the CISG jurisprudence.™
However, law reforms are usually ditheult to carry vur,
which could impede the adoption of the CI1SG.

Nonctheless, it is doubtful whether, if enacred. the CISG
would trigger major amendments of English law concern-
ing the sale of goods {unless the UK would seck to assim-
ilate them into the SGA). The UK has never expressed
an intention to adjust its sales laws to auniform law such
as the CISG as some other countries have (e.g. Germany
or the Scandinavian States), except, perhaps, for the long-
debated matter of the abolition of the doctrine of consid-
eratvon (which would be in line with the CISG). Similarly,
in such common law States as Canada or New Zealand,
no specific laws were passed to amend domestic sales
riles to conform to the provisions of the CISG.™ In casc
of accession, the deviating parts of English law would
need to be, in the long term, aligned with the CISG 1o
ensure all domestic legistation sould be consistent.*” Such
a project is feasible yet would consume considerable
amounts of time and effore.
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F.g: R M. Goode, “Why compromise makes sense’, The Times (1 ondon May 22, 19900 R.G. Lee,"The UN Convention on Contraces for
the International Sale of Goods: OK tor the UK, 7873 (1993), 131-148 F.M.B. Revnulds, "The Vienna Sales Canvention oa the Sale of
Goads: A Note of Caution’, i P Birks (ed.), The Frontiers of Liability, Znd Volare (OUDP, 1994}, 18- 28, AL Forre, “I'he United Nations
Convention on Contracts for the Inrernanonal Sabe of Goods: Reason or Unreason in the United Kingdom', Laversity of Baltimore {aww
Review 26 (1997}, 51-66; AL, Williams, 'Forecasting the Porential Impact of the Vienna Sales Convention on International Sules Taw n
the United Kingdom', in: Pace Reveew of the Convention an Contraces for the fniernational Sale of Goods (CISG) (Kluwer Law Interna-
tional, 2000 2001, 9-57.

According to Notage, "y more readily upholding contract formation than in the English Taw tradition, and then beig cautious aboat
allowing termination unless all hope is lose for the relationship, CISG seoms wo mesh bower with the expectations and practices of traders
world-wides L. Nottage, “Wha's Afraid of the Vienaa Sales Convention (CLSGF A New Zealandet’s View from Australia and Japan’,
Victoria University of Wellingion Law Review 4 (2005}, 829, As Bridge says, the CISG may be even "hetrer suited” than English law for
‘certain types of sale, especially those involving continumg co-operation, such as contracts for the supply of machinery to be installed by
the seller. where contraciual continuance is more desirable than hair-trigger termination vights’ while English law which s “more than
adequuare’ for commedity sales; M.G. Bridge, “What 1 10 be done about sale of goods ¥, Law Quarterfy Reolew 119 (2203}, 177, Samilarly,
R. Bradgate & V. White, Commercial Law (3rd edn, OUP, 2007}, 16,

For example, where contract negotiations are on hold due to a disagreement on a soverning law of contract, the CISG could be proposed
as 2 nevtral and compromise governing law {assuming that Enghsh law would not be applicable).

B. Nicholas, “The Vienna ¢ ‘onvention on [nternatonal Sates Law’, Late Quarrerly Review 105 (1989), 241-242. Also, RM. Goude, Report
ont the Seminar on the Vienma Convention on Contracts for the International Sale of Cnods ((Queen Mary and Westhicld College, University
of London, Ociober 11, 1989), 7.

I, Schlechtriem & 1. Butler, UN Lavw on Internationat Sales, The UN Convention on Intevnational Sale of Goeods (Springer, 2009), 7.

F. Ferrart, “The CISG and its Impact an Nanional Legal Systems — General Report’, in: F. Ferrart (ed.), The CISG and its Impact on the
National Legal Systers (Sellier, 2008), 472; 1 Butler, “I'he CISG impact in New Yealand’, in: F. Perrar, 1hid, 258,

However, it should be noted that if the CISG applies it would be in relation 10 intermnarional sales and would displace the SGA/English
law cxeept for its gaps; in relation w the continued application of the SCA/English law to domestic sales, there would not seem w beany
urgent need o align it o the CISG,

Its accomplishment can be particularly evidenced by the works of the Scotish Law Commission that has already prepared such law
amendment proposal fur Scottand s well as by the review of different jurisdictions worldwide thar have changed their cisil codes according
1o the rules provided by the CISG {c.g.. Germany, the Netherlands, Sweden, Finland, Estonia, or China).
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adopt the CISG only to harmonize international sales
laws for the benefit of the less-developed States if the UK
would only gain minimal advantages while, at the same
time, business would exclude the CISG from their con-
tracts regardless.

EN Weight of Europcanization of Contract Law
Arguably, at least 85% of the laws affecting businesses
it Europe are based upon a supreme EU law, 1.¢., treaties,
regulations, directives, or case law precedents created by
the European Court of Justice (ECJ).”® While there are
just four countries in the EU that could be described as
common law countries (the UK, Ireland, Cyprus, and
Malea), EU legislation {which is mainly based on civil
law concepts) is equally applicable within EU borders,
including those four common law States. EU legislation
thus has an impact on many areas of English law and
impases various obligations on UK businesses.

‘The law of contracts is onc of the foundations of commer-
cial law, whilst the harmonization of international sales
laws has influenced the development of a general contract
taw.” Notably, the EU has endeavored to “strengthen
the internal marhet by making progress in the area of
European Contract Law.”” The EU was driven to
‘Europeanize™ the ‘fragmented and uncoordinated™”™
cantract law by reducing internal legal barriets and costs,
which may arise in cross-border transactions due to the
differences between the national contract laws.™

75.
82013,
76,

Accordingly, in light of the plans to harmonize consumer
taws throughout the EU, the European Commission has
since the carly 1990s issued several directives providing
protection for consumers as contracting parties, Of im-
portance is the fact that some of those directives were
directly or indirectly influenced by the CISG (although
the CISG itself excludes consumer transactions). There-
tore, upon their implementation, they have formed part
of the law applicable in the UK and prevail over English
law i the instance of any divergences, Consequently, it
can be argued that some of the concepts adopted by the
CISG have already been implemented in the UK through
EU legislation.” The plan further anticipated an improve-
ment of existing and future acquis communamaive in the
field of contract law. The tdea of 2 common instrument
in European contract law has been developed since then
and was subject to wide public consultations in the EUH
Az this stage, the EU is pursuing an optional instrument
in Common Eurcpean Sales Law that primarily focuses
on creating a unified law of contract within the EUP
The draft of the optional instrument, which is directed
at both businesses and consumers, is based on the CISG
{as well as certain model laws).

The UK government was initially supportive of the EU
proposal to reducc inconsistencies in existing EU legisla-
tion. However, it was ‘not attracted to new comprehens-
ive legislation to replace national contract law, which
would involve substantial legal, pelitical, and culraral
difficultics.”™ The House of Lords,” as well as The Law

Fwersheds, "How to be wternational Tawyer’, (2010), 8%, ww w.eversheds.com/documents/I low-ro-he-int-lawyer.pdf, accessed Augusz,
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E. McKendrick {ed.}, Gopde on Commerdal Law (4th edp, Peaguin, 2010} 11 The contracts for sale of goods concern a multiude of in-
ternational wansactions and have divect impact on a development of rechnologies in such important fields as, e.g., transportation, telecom-
munication or manwtacturing, Since any business deal has 1o be in conformity with a contract, whether written or vral, agreements are
obviously 1 key part of every transaction.

EL Commission, ‘Green Paper from the Commission on policy options for progress towards a European Coneract Law {or consumers
and husinesses” dated 172010 {COM{2010)348 final), para .

. The term “Curopeanization” refers Lo attempts at unification or harmenization of the Furopean law wirhin the borders of the European

Union.

According to Lando, lluropean contract law has been “fragmented and uncoordinated;’ (3. Lando, *Some Features of the Law of Contract
in the Third Millenniuny’, in: P Waklpren (ed.), legal Theory, Scandinavian Studies in Law, Vol, 40 {Stockholm Institute for Scandinavian
Law, Stockholm, 2000), 343-402.

U Commission, *Green Paper from the Comnmission en policy options for progress towards 2 European Contract Law for consumers
and businesses’, ifid. However, those prospects could be considered as mere assumptions given that the responses to the 'Communication
from the Commission to the Council and the European Parliament on European contract law,” dated July 11, 2001 {COM(2001)398),
maostly did not consider the differences in comract laws as significam obstacles for cross-horder trading. For example, the responding
legal practitioners explained: ‘Language barriers, cultural differences, distance, habits and judicial attitudes are scen as more sigmficant
than the diversity of Jaws, [t is suggested tha divergences in civil procedure should be addressed as a prioricy.”

Lor a more derailed discussion on this peint sce, e.g., 5. Troiano, “The CISG impact on EU Legislation’, in: F. Fervard {ed.), The CISC
and its Impact on the Narional Legaf Systems (Sellier, 2008), 354,

Which eventually led to the publication of a ‘T¥raft Common Frame of Reference” (DCFR}Y in 2009; C. von Bar,
Nalke, Principles, Definitions and Model Rules uf‘.’:‘un}pt‘an Private Law Draft Commaon Frarce of Reference (D
Edition (Scllier, 2008).

Proposal for a Regulation of the Eurepean Parliament and of the Council on Common Turopean Sales Law, COM{2011)635 fnal,
201170284 {COL).

As stared by the UK government in response the Commission’s Communication on European Contract Law (COM{20013398), published
on July 11, 2001} M. Wills, Parliamentary Secretary, Lord Chancellor’s Department, ‘Communication en Furapean Contract Law, UK
Government Response” (October 25, 2001).

L Clive & H. Schulie-
PR, Intevon Outline

. Aecording to the House of Lords (Louse of Lords, Europear Union Committee, *European Contract Law: the Draft Common Frame

of Reference, Report with Evidenae” (12th Report of Scssion 2008-09, EHIL Paper 95, 2009, 8, the ‘lack of harmonization of substamive
faw 1s not normally identified as 2 main obstacle to the good functioning of civil proceedings in the Member States, even in a cross-horder
cantext.” The House of Lords alse stressed some differences between the 1IXCFR and the English faw of contracts, e.g.: the concept of
contract, pre-contract negotiations, mistake as a ground for setting aside a contract, party autonomy, and contractual cerainty.
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transactions.” Some authors may still consider such a
dichotemy a *mistake,”’ but due to legal, economic, and
political ditferences, it would not have been possible to
completely unify sales laws.™ Accordingly, the CISG
only applics ro the international sale of goods and not to
all cotnmercial law.* As such, practicing lawvers from
CISG Member States do not invoke the CISG in purcly
domestic disputes.'™ Domestic sales contracts are still
governed by national laws that remain in effect. Additon-
ally, national laws are still required wo Al the gaps of the
CISG, w govern issues that are expheitly excluded from
thescope of the Convention or where the CISG does not
apply. Moreover, generally accepted international usages
and practices are to be taken into consideration. Finally,
the agreement berween parties concermng the law that
15 unilized will always have priority over the Convention
in accordance with its Article 6. Thus, the CISG can be
exctuded from application by express agreement of the
parties and is not ‘mandatory’ in the sensc that it applics
regardless of the parties” wishes. Since the CISG cannot
be used in the realm of domestic sales, the body of do-
meste laws continues to evolve alongaide 1t

Since the British Empire — through which the Enghsh
law achicved a truly global reach by the late 19th century
- no longer exists, the UK is now part of the European
and international communities.'s Tt follows, then, that
any idea that English law is somehow “superior’ in inter-
national contracts or that only English and New York
are the only “truly international’ legal systems'™ may be
considered largely ‘mythical ™ The reason why English
lawyers would consider giving more atiention to the

Convention, then, is because it potentially has significance
in terms of international sales as well as a growing influ-
ence among international businessmen. It is for this
reason that many commentators assert that accession
would not be & threat, but an opportunity to improve
English law and raise London’s internationally recognized
seatus.'™ As such, English law would nor disappear or
cease to exist in case of adherence to the CISG. It would
remain of considerable importance to commodity traders
and those involved in other specialized forms of interna-
tional trade.

In addition, several other strong jurisdictions (c.g. Ger-
man, Swiss, or New York Stace) are also highly regarded
and uften used in international agreements. Adoption of
the CISG did not jeopardize their position ameng CISG
Member States because traders from the CI8G Contract-
ing States often choose to opt ot of the CI18G in favour
of those nattonal laws. Thus, in fact, none of the CISG
Member States has ever given any indication that its do-
mestic kaw suffered upon adoption of the CISG® There
seemns to be widespread sadsfaction with the CISG among
adherents with no legal or economic problems related to
its application. Cases were even reported where the courts
applied the CISG te interpret domestic contracts (..
Spain)."® Many traders and lawyers from Member States
may also think of the CISG as their national law and not
as a separate international convention. New accessions
to the Cenvenuon are pending duc to its popularity.
Apparently, it was the business industry in one Member
State that pressed for revoking previcusly made CISG
rescrvations.'” Various ather common law jurisdictions
(e, Australiz and Canada), which have sales codes

96, A, Roserr, “Critical Reflecuiens on the United Nations Convention on Conrracts tor the Intermational Sale of Goods', Obin S2/./ 45 (1984),

265-305.

97, According o Rosett, ‘this dichotomy (s undetinable in 3 world cconomy that is increasingly aintegrated across horders’, A Rosett, jhid.

575,

98 R4 Lee, “The UN Convention on Congracrs tor the international Sale of Goods: YK tor the UK?, JRE 3{1993), 1993, 147,
99, Mot all sales contracts are covered by the CISG {(inaccordance with Article 4 CISG).
108 1. Ferrari, “The CI5G and its Impact an Mational Legal Systems — General Reporc, i . Ferrart (ed ). Fhe CISCG and ws fmpact on the

National Legal Systems (Sellier, 2008), 435,

101.In tact, 1t could be said thar conumon law is less intluential in Europe where onty four countries belony; 1o the so-called “commaon law

family.”

102 As stated by the UK's Contederation of Business Industry i its respanse to Furopean Commission Green Paper on policy options tor
progress towards a European Contract Law for consumers and business {January 2011} 4, heep:/ fec.curopaeudiustice/ news/consulting_pub-

lic/0052/contributions/54 en.pdi.

103, |. Linarelli, “T'he cconemics of uniform faws and uniform law making’
104, 1.aw Commission, ‘Law Commission’s Comments on LYTT Consuly

W Wayne Lawe Revwew 48 (2003), 35,
ve Documenss on the United Natiors Convention un Contracts

tor the International Sale of Gonds’ (30-826-03, 1989 Law Commission, *Comments on LYT] Propesals for the Implementation of the
United Nations Convention on Contraces [or the Internatonal Sale of Goods” (30-826-03, 1997 A. Williams, ‘Vorecasting the Potenrial
Impagct of the Vienna Sales Convention on Tnternational Sales Law tnthe United Bingdom', Pece Review of the Convention on Contracts
Jor the Inzernational Sale of Goods (CISCG (Khuwer Law International. 2000-2001), 9-57; §. Lanarcli, “The cconomics of aniforn laws

and uniform law making’, Weayne fazw Review 48 (2003}, 35

155. For detailed repors on how the €150 impacted national laws of particular Memher States after aceession see: I, ereart {ed ), The CISU

and ity impact on the Nativnal Legal Svitems (Sellier, 2008),

106.M. del Pilae Perales Viscasillas, “CISG Case Law in Spain {2004-2006)", in: C. Baasch Andersen & UG Schroeter (eds, ), Sharing Interna-
tional Commerdial Law across Nattonal Boundaries: Festschrift for Albert T Krtver on the Occasion of bis Lightierh Eivdhday (Wildy,

Simmonds & Hill Publishing, 2008), 392-393.

107.For example, Denmark recentty withdrew o declaration made under Art 92 CISG upon ratification {C.N,347. 2012 TREATIES-X.10
(Depositary Notheation)). Funhermore, a quite recent govermnent bill (Proposition 2010/11:97, April 28, 201 1) srates that Sweden revokes
reservation made @ Part 1T of the Convendon in accordance with s A 92 CISG. According co Thomaeus, following the plobal acceprance

of the conveation, the notion has grows sironger thar the Nordic countries’ seance with regard to the r
huctance on the part of Nordic judges and arbitrators w apply the convention, Consequently, thie res

servation could, eg, imply a re-

rvanon has come o be viewed by

many as an unnecessary barrier to the world marker;” and it was Nordic business that petitioned the Nordic governments to revoke the

reservanon; B, Thomaeus, ‘Sweden to revoke reservation to Part L1 ot the CISG {June 201 1), www gardese/hler/sweden_to_revoke_re

servation_to_part2_of_cisg.pdf.

Furopean Journal r;_f‘(.'r)mmerwal Coonirace { ga 2073-2
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mainly based on the SGA and the underlying case law, ™
have also managed to integrate the CISG into their sales
law regimes. Notably, non-common law countries agreed
to accept the common law solutions that the C15G em-
hodies upon its adherence (and vice versa). In these (and
many other) cases, the CISG coexists wich — but does not
replace ~ the national systems of commercial law altogeth-
er in every instance, especially in relation to domestic
sales cransactions.

. Conduding Observations

It is undeniably truc that there is 2 market for a legal in-
strumnent such as the C18G. There is also 2 significantly
large market in which the CISG could potentially develop
in the UK. Some English companies may actually want
to give a thought to application of the CISG before its
accession because it can be convenient for raders who
are not farmiliar with the contents of foreign laws and
cannot choose their domesde law as the law that governs
their contract,'™ The CISG can simply exclude the possi-
bility of a still *worse’ law being chosen. As such, it 1s
correct to assert that rhe ‘idea that application of the
CISG leads to uncertainty does not mean that it would
not, neverthcless, be the preferable choice where the
trader would otherwise be faced with the application of
aforeign law !

There may be a market for the CISG in the UK; uli-
mately, though, it is a question of how likely ir is that
British traders would want to choose the CISG wpon
adoption as well as whether the Convention would have
significant practical value in the UK if it were adopted.
Arguably, if the answer to the latter question is negative
then there should be no urgency to proceed with acces-
sion.

Tt may be oo difficult to say whart effect the CISG would
have in practice in the UK. It is by no means certain that
English businessmen will be willing o write their con-
tracts in line with the CISG immediately after its imple-
mentation; instead, they might stll opt for domestic
English law if they are wary of something new and poten-

tially hazardous,""! Ir is incorrect to assume that busi-
nesses would suddenly decide to abanden the existing
contract laws in favor of 2 system that is less familiar to
them, their judiciary and legal counsels, and thac which
has been untried in English courts."! However neutral
the CISG s, itis highly likely that most businesses would
continue selecting English law for their contraces. it
would take some time 1o assess or be advised by lawyers
on the extent to which such companies may embrace or
exclude the CISG."* In fact, seme studies indicate that,
in reality, the CISG may have had only 2 minor impact
on pracricing lawyers from the Member Stares.'! Many
companics and trade asseciations cven within countries
that were signatories contract out of the CISG in their
standard contracts as a matter of policy.

Nonetheless, it can be argued that even if only few Eng-
lish companies decide to apply the CISG in their con-
tracts, the objectives of the Convention will be fulfilled.
11 should also he noted that although some parties from
Furopean Member States mighe often seem ta opt out of
the Convention, this might not necessarily be the case
for powerful non-European traders such as China. '™ If,
for example, a Chinese company has a stronger bargaining
power and insists on the application of the CIS8G, the
Convention might find its way into busingcss, particularty
with English traders.

With regard to the question raised at the beginning of
this section (*why mend what is not brokea’), one could
say that, on one hand, it may be unfortunate that English
lawyers aud policy makers may be resistant to implemen-
tation of the CISG. Considering the quality of the mate-
rial provisions of the CI8G supported by underlying case
law as well as a comprehensive scienrific database, the
Convendon would be a good addition, in its own sphere
of operation, o cxisting English law. Tt is anticipated that
the result of adoption would not be 2 major upheaval of
English law; ultimately, more international sales transac-
tions made by the UK parties would be governed by the
Convention (with Anancial markers and services being
unaffected). In the interests of some Enghish businesses,

188 Since most of the court made law derives from the English common law many legal principles in those common law jurisdictions have

the same roots.

129. As mentioned earlier, those enterprises which would mest benefit from 1t, or that may have irterestin it, would include those English
SMEs that contract with other foreign SMEs who may cither insist on using their domestic law or simply prefer to apply @ compromise
Taw neutral to both parties, In such cases, the CISG would provide them with anather pessible choice of law. Due to the high value of the
mareriat provisions of the Canvention, parties would he inclined 1o agree to use it without difheult negotiations; tis would save theic

money and ome,

H3 A, Williams, “Forccasting the Potengial Impace of the Vienna Sales Convention on Internadional Sales Law in the Unized Kingdon’, in:
Pace Review of the Convention on Contraces for the International Sale of Goods (CISG) (Kluwer Law International, 2000-2001), 9-57.

113.5ull, the CISG would avtomatically apply upon accession unless parties opt out, Yet, the CISC does nuot apply w contracts entered nto
prior Lo its accession Tere the private international law rules would be applicable by English courts 10 determing the applicable body of

Tawe.

112.1n fact, 5%% of respondents of the 2010 Internaticnal Arbitrarion Survey indicated that familiarity and experience s one of the mostim-
poriant factors taken into account by companies when selecting the law that will govern their disputes, On the other land, most respondenty
(66%) considered neutrality and impartialisy of the legal system as the key factors; Queen Mary, University of London, Whire 8 Case,
“2010 International Arbitrmion Survey: Cholees in International Arbitration’, worw arbisrationonline. org/docs/ 2010 _International Arbie-

rationSurvey Report.pdl.

113.The consequences ot applying the CISG, including the implications {or the usual werms of business and intermal provedures and risk

analysis, would need 1o be asscssed first.

T14.F. Verrari, “The CISG and s Impact on National Legal Systems — General Report, in: F. Ferraci (ed ), The CISG and its fmpact on the

National Legal Systems (Sellier, 2008), 413-483.

115, As stared by Fan in his report on the impact of the CISG o Ching, in I Ferrart (ed.), iid. 72,
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this would be the actual price of the adherence to the
CI5G as well as for contributing to internztional harmon-
ization of sales law, Adopting the CISG in the UK does
not mean trying to reinvent the wheel. It is an arzempt
to introduce a law reform that has been suceessfully im-
plemented in other countries, including top world cco-
nomics, from which much can be gained. Utilizing the
CISG in conjunction with well-functioning Fnglish law
could be better, especially in complex operations such as
restructuring 2 thriving business entity, which can be
done in an attempt to obtain new capitzl or duc to legal
or tax reasons, and so on. In the case of the CISG, imple-
mentation does not impose any burdens on business or
create any trading barricrs. On the contrary, it may open
new oppormunities and imake trading more flexible,

On the other hand, English lawyers may stll remain
‘deeply skeptical of or even hostile’™® to the CISG as
they may have a perception that the CISG is either anew
and different law or that it is, unlike English taw, a purely
theoretical exercise that has little practical value and was
pursucd only for the delight of acadeinics.'” Ratification
would require compromises on the part of English law-
yers as it may be far from sclf-cvident that the CISG
would make 2 significant material contribution to the
UK. Given that English law provides a strong and appro-
priate framework for economic activities in the UK {in
addition to the fact that itis often udlized by international
partics as well), it may be difficult to convince English
lawyers that introducing the CISG into the UK system
should be seen as a priority or that it is currently even
wisc to adopt it at all.

The UE’s long-term isolation from the CISG community
could be still desceribed as regrettable in the absence of
some valid overriding or compelling grounds precluding
accession. The ‘absolute reasons’ against the implementa-
tion of an international convention would typically in-
clude major incompatibilities or irreconcilable differences
with the national law,'™* legal or procedural uncertain-
tics, ' political reasons (such as political interruption and
instability’, ™" issucs of public security, substantial negat-
ive impact on partics affected by the convention (such as
business, consumers or government), or major adversc
financial consequences. As of today, it can be said thar
such absolute reasons are not applicahle in the casc of the
CISG. What inay be :nissing to effect the accession in the
UK is a thorough impact assessment regarding the Britsh
industrial sectors. Additionally, some prospective costs
of accession and legislative changes required upon the
UK’s adoption of the CISG would have to be measured.

Nevertheless, in order to fully address the question of
whether adopting the CISG is favorable for the UK,
furth[’,’r ﬂ[gumcﬂts ﬂgainsh adhCrCﬂCC mnust bc HSSCSSCd iﬂ
greater derail. These include: uncertainties resulting from
compromise solutions provided by the CISG, divergences
berween particular provisions and English law, the unique
situation of documentary sales, as well as questions sur-
rounding the issue of uniform interpreration of the
Convention (including lack of a proper concept of stare
decisis under the CISG regime). The evaluation of all
thosc issucs, particularly of the negative implications that
accession could possibly bring in these fields, should
provide a comprchensive perspective from which a bal-
anced conclusion could be reached as to whether the
disadvantages can outweigh the advantages of adhering,
or whether or not the accession of the CISG is ulumately

desirable for the UK,

116.R. Bradgate and F. White, Commercial faw (3rd edn, OUP, 2007}, 16.

117.As suggested by Farran, the toos of a common law lawyer are *‘more usually the case-reports of previous cases than academic writing';
S. Farran, *Legal Culture and Legal Transplants: Fingland and Wales, Saidat Law Review 1 (2011}, 30. Addisionally, as responded by one
the pariicipants of the survey on the CISG, UNIDROIT Principles and CISG ‘one has w be skeptical about Unidroit Prineiples and
PECL: they are earncst professors” dreams rather than hard or necessarily accurate law’; see for more derails: A. Rogowska, “The UNIDROTT
Principles and PECL: Experiences in the Lnglish Academic Cireles’, Uniforr Law Reviess 16 {4) (2011), B67-875.

118 For these reasons, the CISG will not be accepted in thase countries that are fully governed by Islamic law (e.g. Saudi Arabia) as cerain
principles of the CISG obviously contradict main portions of the 1slamic law, such as prohibition of interest (Qruran 2:275).

119.1t should be noted thar the CISG has rever intended to wnily procedural or conflicrs laws.

120.F. Laryca, "Why (ihana should implement certain international legal instraments relating to international sale of goods wransactions’,
African jowrnal of International and Comparative Law 19 (2011), 16-17.
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