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Le droit canadien relatif a la 
vente internationale de 
marchandises : 
sommes-nous en train de 
manquer le bateau? 

Depui., l'cntrcc c·n ,·igueur de 
la Comcn1ion de: \ 'ienne '>Ur 
le-, contrat'> de Yente 
intcrnationak de 
rnarchancli-..c-, (C\' I \1 ) au 
Canada ii , a I~ am. les 
tribunaux canc1clie11.., 0111 eu 
peu cl'oc.ca-,ion clc l'inwrprcter. 
Le-, q11clq11c'> cl(-ci-..ion., 
clisponiblc-, 1c:moig11e11t cl'uue 
r(-tic encc a -,·engagcr clam une 
interpretation autonome de la 
CVIM qui paiticipc:rait au cor­
pw, juri..,pruclc111ie l ,am ces,e 
grancli.,.,ant auquc:I colll ribue 
un nornbn: 11npon,11H clc pay-.. 
-,ignatai1 e-... dont plu.,ieur-, 
pa rt ena i IT'- t'( 0110111 ique'> 
importanh du Crnacla. En 
dlet. le-.. cl(-ci-..i011-.. c,111,1clic11ne-, 
temoigrn.:nt -..oit cl"une igno­
rance (Olllplt·tc clu traite Oll 

cl'une clifficultc: a l'intc·1 prc:ter 
<,an-.. a, oi1 rccoul"', aux notion, 
locale., en matihc de clroit cle., 
cont rat sou clu clroit cle la ,·cnrc. 
Ce fai-,ant. le-, tribunaux ne 
reconna is<,cnt pas la nature de 
la CVIM qui e-,1 de proposer 
de'> regles aut0ll0lllC'i et 
11 ell I r C 'i Vi 'i -ii -\' i S Jc cli Oil 
clon1<:'>tiquc. adaptfrs ;1 des 
tran-,action'> internal ionale,; 
reuni,sant de-, panics cl'etats 
et de droih clifferenh. De plus. 
le-.. nibun,111x nc profitent pa, 
de la jurisprudence 
mternationale ct cl'une doc­
ti inc 1 iclll' <:l ell\ Cl",ifiee polll 
appu,cr lclll., conclmions lors 

International Sale of Goods Law in 
Canada: Are We Missing the Boat? 

Genevieve Saumier* 

The 1980 \'ienna Con\'ention on 
Contracts for the In tern a tional Sale 
of Good~ ("CISG") i'> in force.· in 68 
'>late-, globalh. including Canada 
since !\lay I 'it 1992.1 It prO\ ides 
the default legal regime for the 
international sale of good., and 
applie'> to any tran-,border tramac­
tion involving a Canadian-based 
party unless the comract cxpre-.sly 
excludes its application.~ Com,icl­
ering the amount of Canada-LIS 
trade in goods, the CIS(; poten­
tially applie~ to mill iom of tramac­
tions. 

Ca-..e-. on the CIS(; m11nber mer 
1700 worldwide.' The Canadian 
contribution to thi-, jurisprudence 
i-, ~parse. with fcwc1 than 20 ca-,es 

in the fourteen years since the trea­
ty·~ implemcma tion in Canada. 1 

,\loreover. the decision<, that hm e 
been rendered by our colll t., can­
not be said to have ad\'anced the 
understanding of or appreciation 
for the CISC either within or be­
yond our borders. Th i., failure 

meam that an> development ol' a 
uniform C lS(; jurisprudence wi ll 
go forward without the participa­
tion of Canadian \'ie,,., a-, exprc-,secl 
throug h it-. judicial and a1 bitra l 
decisions. 

Canadian lawrer-.. <,eem to be caught 
in a, icious circle. On the one hand, 
when they agree (tYpicallv \\ ith their 

L'S counterpart ) to exclude the 
C:ISC from their client<;' sale<; con­
tract'>. the\' are excluding thcm­
'lehes from the development or a 
uniform and a utonomou-. interpre­
tation of the CISG. I nclecd. should 

a contractual dispute lead to litiga­
tion. the court ~eizccl of the matter 
will not be called upon to interpret 
and apply the CISC :.ince the par­
ties will have preferred to ~u bmit 
their tram border transaction to a 
gi,en dome~tic law.·• On the other 
hand, many non-CS commercial 
partner., are comfortable with the 
CISG and will not seek to exclude 
it.'; Canadian lawyer-, dealing \\'ith 
-,uch parties are unlike]) to be in a 

po'>ition to impo-.e their dome!)tic 
lct,, when the neutral C ISC i'l the 

alternative. \\'here such contract'> 
arc e\'enwally litigated, the foreign 
party will have a wealth of CISG 
jut i-,prudencc lo draw on to -.up­
pon it'> claims under CISG. and 
-,omc or that jurisprudence may 
even come from its own national 
court<,. The Canadian party will 
have virtually no Canadian cm,es to 
refer to and will therefore be re­
quired to refer to foreign !:>ourccs, 
and the additional layer of difli­
cu ltv that <,uch a route entails. 

It i-, time. therefore. for Canadian 
law) er-. to learn more about the 
CIS(, and to comider how it'> appli­
cation to their transaction<, ma\' be 
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an advantage. lt can be a mean') ol 

leveling the playing [icld agaimt a 
panncr ,eeking to impo-.c ih m, 11 

la,,; it may facilitate exchange.., with 
ne\\ partncrc., in (:(SC-friendly ju­
ri-.,clictiom who ma, vie,, the uni­
form law a-., a ,,·ay to cnhame legal 
..,cn1ritv or at lea-.,1 a.., a -.,ig11al that 
thei1 Canadian pa1 tner i.., not -,cek­
ing any -.pclial prntcction from it-. 
dome..,til la\\. Rega rdJe.,.., of the 
..,ub..,tanti,e rule-. or (ontract 
adopted in the ( :IS(, - and 1110-.,1 
commentator.., agree that thc..,c arc 
not problematic /m .11' - there ma, 
,,ell he praltical and ..,trategic rea­
-.on.., not to ..,, -.,temat icalh- c,cludc 
the (.IS(, that (.,111adian lmn er.., 
-;hould tu1 n their mindc., to. ln the 
ab..,cnce of i ncrca ..,eel ..,oph i ,t ication 

of Canadian juri..,1-., regarding the 
CISG. ou1 nmrts; will continue to 
prncluce the: kind ol juri..,pruclence 
\\C:: have ..,e<.'ll -;o far. which doc'i a 
cli,,-..ervice to the CISG in Canada 
and undermine-., the: international 
commitment -;ignalcd by rat ifica­
tion and implementation or thi-. 
treat, b) all the legic.,lature-, in the 
country. 

Cases in Canada 

Con..,iclering that the C ISG ha.., been 
in lorce thrnughout the coun try 
for l I vcar-. . there i-. rclativelv liule 
Gt'>c la"· on which lawvcr, and 
judge, can rcl1 to p10\'idc inter­
pretive guidance.; There are three 
common e>..planations for thi'>: (i) 
la,,) ers routinely exclude the CISC 
in Canada-LI<.; ..,a)c., contract...~ (ii ) 

mam routine '>ale, dis1rnte-. are 
re.,olvcd "ithout recourse to courb 
and (iii) e,en if cli..,1ntte'> reach 
cowl'>, court'> them-,clves exhibit a 
homeward tt·end that lead,; them lo 

a, oid, do" npla,· or ignore the 
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CIS(,'-. role in a giH·n di">IHttcY 
rhis la-.t e>..planation j.., brnacll\' con­
finned b, C .anadian ca-,e-. on the 
CISC since the first cleci.,ion was 
handed elem II eight ve,ir-., ago. 

In that cleci,ion. La ,\r111 C1111t1/J/H' 11• 

For/1 ,\fo11/d111g Uri. 111 the Ontario 
cou1 t ,,as called upon to e,aluate 
whcthc1 the Italian \l'llclor ol pic­
lllre 11-ame.., h,td breached the ..,a)c., 

contt act b) cleli\'et ing franH.''> to 

the Ontario bu, er that did not con­
form to the ( 0111 ract requirenH:nt '> 

or that" ere def ecti, e in othe1 "ays. 
ln di-,cu<;-,ing the mcrih of the 

clai111, the Ont.irio <·uun noted the 
applicabilit} of the CIS(, but t·,en­
tualh relied on common l,rn con­
cept.., and domc,tic p1eccde11l', to 

jm,til) the conclll',iom reached. ,\t 
the time. the refercnu: to the C I<.;G 
and the conn·., attempt to apph it 
-;ecmecl promi-..ing, part icularh fol­
lowing on an cat lier ca.,e "here the 
USC,. though applicable. had been 
compl<.-tely ignorecl. 11 Unlonu­
nateh. there ha-, been little change 
..,ince that fir.,t CISG "c.,ucces'i 'itory", 
suggesting that 0ucncy with the 
CISG and its mode~ of interpreta­
tion continue-, to elude Canadian 
jurists. Thi~ as<,ec;sment reOects ju­
risprudence throughout the coun­

ll)'· 

In a recent ca-,e from Quebec. ~ a 
planned sale or Canadian grain to a 
Latvian purcha-;er failed \\hen the 
seller refused to deli\ er the grain 
but held onto the purcha~er\ cle­
po.,it. On the '>uit to reco, er the 
deposit. the seller im okecl an arbi­
tration clame in the written c.,ales 

agreement. The arbitral clause aho 
..,lated that the CJSG was the law 
applicable to the contract .11 De­
spite thi., explicit reference to the 
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de., rares rn., qui se pr6entent 
~l cux. Cette ,1pp1od1c 
jud1l1ai1·e au ( .anada idlete et 
1eco11cl11it 1111 L<>t1ra111 
,tpparemmem 111,~0111,llte de 
la p 1 a I i q u <.· j u II d i q m· 
<.,111<1clien11e qui pc.·1 i,oit la 
C\ I \I comm<. 1111 111..,1111menl 

imp1 e, i.,ible qui n 'a pa.., la it ..,e, 
pn.- u, cs. m,tlgrc le-.. 1700 
dcu.,1om rendue.., :1 l'(•chclle 
inte111ationale. Selon l'autct11, 
la (omrnu11aute de., juri-.1c, 
can,tdien, ,n11 ,tit 111te1 C:-1 a 
n:'.•ey,1(11e1 \ii m<'.-fiatl(C.' de eel 
i1bt1ume11t du co11111H:nc.· i11-
te111,11ional. titer prnlit de..., 
.,CHI r( l''> cl· i 111 erpret.llton 
facilcmcnt cli-,ponible ct 
che1chc1 ii con t11buc.·1 ii 
l'epanouis.,c111e111 d<'.·.,or111ai.., 
inco11te-.tabk de cct outil d11 
co111me1 ce i11t crn,11 io11,1l. 

G11 I11•1 111'1-'I' S"11111i1•1, B.C:11111 
(1987). B.C.I.. &LI..R. (/99/), 
l'11n11·I.11tP ,\lrG11/. Pl,. D. 
(1997). l 'lllll/'l\lt11 C:u111lmrlg1: 

,
11u> tlo_w11 Pl />10/1'.\.\Pltrt' agrrg111', 

.facult,, de r/l(11t. l'111r.1i>nit1• 

Mr(;1/I: 1111•111'111• di• /'!1111it11t di· 
dmit ro111/H111•. l 111r.•n11t1• ,\ld,11/. 

D1/J1//\ 1997, /0((11/J1' 11•1 
fo11rt10111 dt• rnrres/Jo1ula11t1· 

11atw11ale (a11ad1e11111· de la 

CXl '!)CJ (H1•1w•il dt• pm.1/m1-
rfp110• rn11rPn1t11I/ IP.1 lt>,lt'\ de !t1 

C.\'l D( 1 ). /mite q11I rn11111t1• 

1tnrt1•111t11/ a IHt'lllfl la JIOl1/n11-
de11a u111ad1n111t> Jwr/011/ .1111 la 

Cl J,\J (C,01111111/I011 II/) /1•1 

rn11/mt, rfr 1•1•11t1• 111tenutlw11alt1 

de 11ull'rl1t11u/1.11•1 ), a 1ed1ger dt•.1 
10111111w 1'f', el a le, l'\/Jt'd1n a la 
CXl DCI /Jo11I qu',I., 1r11e11/ 

publ1P1. /,i•s op111111111f'\/Jm11tit1IIu 

1 OIi t /J/1 Ii' II/(' 11 I /11' /101/ lll'I It,., . 

Co11n111
/: 

gPlli'7'll'?'P.sa u 111ier(j_1 111rgi//.ra 
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CISG, the cour1 never comiderecl 
whethe1· or how the CISG may ha, e 
related 10 the buyer\ claim that the 
a1 bit ration clause wa, unenforce­
able became the whole tramaction 
wa'i vitiated by the 'iCller\ alleged 
fraud. I n-,tead, the court referred 
onh to Quebec la,\ and Quebec 
rn,e., on the scvcrabilit y oft he arbi­
tration agreement and theju1 i-,dic­
tion of arbitrator'> 0\ er fraud claims 
of thi~ nature. 

O11e might well aq.,rt1e that the re­
sult would not have thanged had 
the ClS(; been invoked since un­
de1 the Convention the is-,uc or the 
,alidity of a contract. is expresslv 
exdudecl undc1 an. I ( l) and there­
fore governed b) the law ot herwi.,c 
applicable to the contract under 
the fontm's choice of law rnles, as 
pc1 an. 7(2) CISG. Still, once the 
CI'-iC, i-, pan or the equation, one 
expects the court to deal with it or 
at least to indicate that it i-, aware ol 
ih "cope of application. 

In the equallv recent Uta/mu dn 
Chr1n11e1 Ccl'>e. 11 1he Ontario court 
did a -,lightl) bctte1 job with the 
Cl~G. 1·• The Ghe i-, particularlv in­
tere..,ting becau,e it raised i._sue'> 
that had been prcviomh dealt\\ ith 
by a California com 1, in the same 
di-,pme. 1

'' At i..,,ue was the con­
formit) of wine closmes purcha-.ed 
by the ' iagara winer)' frnm the 
defendant French manufactun.'t, 
through it'> American agent. The 
initial trall'iaction \,a., concluded 
b)' telephone. \\'hen the wine!)' wa-, 
obliged to recall millions of bottle, 
because of apparent cork taint, it 
imtituted proceeding, in Califor­
nia . The clefcnclants 1hen raised a 
forum ,;election clau<,e ref e1 ring the 
panics lO the coun ... of Pcrpignan 

CA "ADIAN TNTI:RNA TIONAL LA WYER 

111 France. This clause. not clis­
cm-,ed during the telephone tran ... -
ac:tion. wa<; printed on the \'endor's 
Ill\ OICC\. 

Applying the CISG, the 9th Circuit 
Court held that the forum .,elec­
tion dau.,e ,,a., not part of the oral 
contract of sale, ,, hich had been 
completed b) telephone. It ,11'.o 
held that the clamc on the ,·en­
dor's invoice could not operate a-. a 
modification to the original con­
tract without the agreement of the 
buyer and that the buyct ·., agree­
ment could not be implied by it, 
paymem of the im oice'i 011 "hich 
the clauses wa-. printed. ,ince such 
payment wa, mere!~ the perform­
ance or the buyer\ obligation un­
der the oral con tract of sale. 17 In '>O 
deciding, the court 1·elied on arti­
cle-. 19 (formation) and 29 (modifi­
cation) of the CISG. The litigation 
wa-. \ttbsequently 'itayed in Califor­
nia on I he ba-,i s of /oru 111 11 0 11 ro11-
11(' 11 ie 111. ) II 

Jlaving !ailed in its attempt to liti­
gate in California. the plaintiff 
-,ought to invoke thcjuri.,diction of 
the Ontario court<.. no doubt ex­
pecting a 'iimilar outcome regard­
ing the forum ,election clau'>e but 
not on /urnm 11011 cmrne111f11s. In­
decd. one of the expected ach·an­
tages of uniform law is uniformi1y 
of re-,ulh. Because both the On­
tario and California courh would 
be applving the CISG. one might 
reasonabh· expect both to arri, e at 
the same conclusion regarding 
whether or not the forum ,elect ion 
clause wa-, part of the contract of 
,ale between the panic'>. 1' ' Surpris­
ingly, that what not 1he case. 
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From the rea-.011-,, it is not enti1·el\' 
clear whether the Ontario court 
considered the ..,ame CISG pro\'i­
sions 10 interpret the contract. In­
deed. the court onh· ref erred to 
article, 8, 9, 11. I-!, 18 and 19, 
which deal e ...... entially with contract 
formation. There wa, no explicit 
ref crencc to article 29 or lo the 
i-,,ue of conll an modification. In­
stead, the Onta1 io court formed 
on the fact that the pan ies had 
concluded more than one comract 
of -;ale, of which at least one, ir not 
two, \\ere mack after the buyer had 
received -.evcral invoice-, and re­
mined payment. It appear'> that 
these subsequent purcha-.es were 
aho concluded b\ telephone. \\ith 
quantitv, price and time or delivery 
being the onh· terms discu,-.ed. 
Contrary to what the 9th Circuit 
had held. the Onta1 io court found 
that these subsequent contract-. did 
include the forum ,election claw,e 
printed on l he in\'oices, on the ba­
-.i-. that rhc buyer could no longer 
be unaware of the "\ endor\ term-. 
or -,ale"~" and. prcs11mablv. that the 
buyer had not objected to thm,e 
additional tcnm "hen placing fur­
ther order-,. 

The Ontario court did ,eek to jm-
1if\· it'> colllr.ll")' conclmion by .,tat­
ing that the California co11n ap­
peared to ha\'e been unaware that 
more 1han one contract was con­
cluded between the parties 01 at 
the ,·en· Jea<,t that it wa, not ap­
p1·i~ed of all of the fact, .t1 Regard­
less of the accuracv of thi.., claim, 
the Ontario court\ rea-,oning i., 
not fully persua~ive. It is wonh 
noting that the California court 
held that silence b, 1 he buyer could 
not be equated with acquiescence 
to the forum selection clause; 

3 
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moreover, it held that the buyer 
did not have Lo explicitly denounce 
the forum selection clause in order 
to avoid it. These statements by the 
court were made in relation to what 
it called the second phone order, 
thereby putting into question the 
very basis upon which the Ontario 
court sought Lo distinguish the 

')') case.--

Despite its holding regarding the 
forum selection clause, the Ontario 
court allowed the plaintiff to pur­
sue its claims in Ontario, finding 
that the sound administration of 
ju tice required that all of the claims 
be heard in a single forum. ln other 
words, it did not make sense to 
allow the claim on the first contract 
to go ahead in Ontario while forc­
ing the plaintiff to go to Perpignan, 
as per the fornm selection clause, 
for all claims relating to the subse­
quent orders.2:i 

The Cluileau des Channes case pre­
sented interesting facts whose full 
analysis could have contributed to 
the development of CJ SC jurispru­
dence in Canada and elsewhere on 
the issue of contract formation and 
modification, particularly in light 
of the complicating context of re­
peat transactions. Instead, the On­
tario decision does little to contrib­
ute to CISG jurisprudence. Beyond 
its initial list of the relevant CISG 
provisions, the Ontario court did 
not ref er again Lo these provisions, 
to their actual content or to their 
application to the facts. Rather, the 
court indicated that it was adopt­
ing the California court's interpre­
tation oflhe CISG, if not its conch.1-
sion. Moreover, beyond its refer­
ence to the California decision, 
there is no mention of other CISG 
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decisions or sources. In fact, to 
'iupport its holding that the buyer 
was bound by the forum selection 
clause, the Ontario court ref erred 
to a Canadian bill of lading ca-,e 
that did not involve the CISG.14 

This persistent reliance on domes­
tic law and domestic precedents is 
typical of the remaining Canadian 
ClSG cases. In Diversitel v. Gla­
cie,}5 another case involving a Cali­
fornia-Ontario transaction, the de­
termination that a fundamental 
breach had occurred was made on 
the basis of Ontario common law 
precedents, despite the fact that 
ClSG case law was cited to the court 
by counsel. In its endorsement re­
jecting the appeal, the Ontario 
Court of Appeal stated emphati­
cally that the governing principle 
on the fundamental breach issue 
was indeed the (non-CISG) domes­
tic case cited by the lower court. 
While this might have flowed from 
the parties pleadings, the Ontario 
court certainly missed an opportu­
nity to redirect the focus onto the 
CISG and away from domestic law 
and precedents. 

This homeward trend is not re­
stricted to Ontario, as evidenced 
by recent cases from B.C. and Mani­
toba.26 In both provinces, courts 
have acknowledged the applicabil­
ity of the CISG to issues in dispute 
before them but have consistently 
failed Lo resolve those issues in light 
of the CISG and its jurisprudence. 
On each occasion, courts have re­
ferred to and relied upon domestic 
non-CISG cases and on "analo­
gous" legal concepts drawn from 
their domestic law of sale or gen­
eral contract law. 
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Overall, this suggests that Cana­
dian judges are not prepared to 
give an autonomous meaning to 
the CJSG and have dilficulty dis­
tancing themselves from domestic 
concepts. The reasons in Diversitel, 
where counsel appeared to be plead­
ing CISG and the common law 
concurrently, suggest that the few 
Canadian lawyers who are prepared 
Lo invoke the CISG and ref er to 
foreign case law should also be pre­
pared to assume that judges will 
want to hear and ultimately decide 
the case based on domestic law and 
precedent. This is a heavy burden 
for Canadian lawyers, and one 
which the CISG was specifically 
intended to avoid, by creating uni­
form rules that displace any do­
mestic law on the main issues aris­
ing between contracting partie-;Y 
This puts Canadian lawyers at a 
great disadvantage, assuming of 
course that lawyers in other signa­
tory-states fare betlerwith the CISG. 
The significant CISG jurisprudence 
outside of Canada does <,eem to 
support such a conclusion. 

CISG jurisprudence outside 
Canada 

The Pace Vniversity CISG data­
base includes over 1700 judgments 
and arbitral awards from 33 of the 
68 signatory states and 3 arbitral 
institutions.2x The sheer volume of 
reported decisions lays to rest any 
possible lament that the ClSG is an 
untested instrument or that its in­
terpretation by courts is a matter of 
speculation. Admittedly. the same 
volume may be seen as a significant 
obstacle to the identification of 
uniformity, if any, amongst deci­
sion-making bodies called upon to 
apply the CISG. There are, of 
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COUP,C, nume1 Oll\ re-.ource., a,·ail­
able to a-,-,i-..t in this inquir1 . notabh 
the rece ntly dc,c:loped 
L 'CITR,\L Dige'lt of ca-.e-. on the 
CIS(,. mailable onlinc.~•• ,\ml" hile 
nobod) would claim that parnchi­
ali-..m in CJS(; interpretation i!:> the 
pre-.cn e of Canadian court 'i, there 
i-. a grnwing body of' CISG juri-.pni­
dc11cc thal rcilcct., the ambitioll', 
goah of international and uniform 
inte1p1 elation put forward in a1 ti­
de 7 of the Cl'-;C,. 111 I will mention 
onh ,1 f e\\. 

One important <,ource of .. interna­
tional" CISC jurisprudence i-; the 
U nitcd State-.. In a 1998 deci.,ion or 
the 11th Circuit, in\'olving a sale of' 
ceramic tile between an Italian ven­
dor and a Florida purcha-.er, the 
court had to consider the applica­
tion of' the American parole, iclcnce 

1 ulc to CISG contract-... ,1 The Ital­
ian -.eller was -,eeking ro exclude 
the defendant\ af'ficla, it c, idcnce 
to the effect that the partie.., did not 
mean to be bound b\' the term-. of 
the,, ritten agreement, at lea-.t with 
1egarcl 10 a particular notice pe­
riod. In holding agaimt the \'en­
dor, the US court held that art. 8 
ClSC excluded rccour'le to the 
domc-.tic parol evidence ruk. -~ ·1 o 
'>upport its conclu!:>ion. the court 
referred to other CISC deci-.ion-, 
f mm the L' .S. and -,earched. though 
umuccc-,~fullv, for foreign CISG 
deci-,ion-, on the '>arnc point. '·' I\ 11-

merou <; ref erence'i to doct ri na I 
CIS(; sources. both American and 
l::uropean. highlight the 11th Cir­
cuit\ attempt to fulfill it-. art. 7 
obligation. ;i 
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. \.nother more recent example from 
the l 1 .S. come-., from a Di-.trict court 
in Illinois that wa-. callt'd upon to 
re.,olve a di!>pute in\'oh ing a -.ale or 
froLen pork rib., between an On­
tario whole-.aler and a 1\.1 ichigan 
buyer. In it'> 200-ljuclgment in C/11-
rago Pmnf Packen i'. N11rtha111 Food 
Tradi11g, 15 the Di-.u·ict court referred 
to CISG case., from four -.ignatm)' 
'>tate'l, including the L .~ .. and to a 
number of commentarie-, on the 
Convention relating to the i-...,ues 
of notice period-.. and e, alua1 ion of 
damages. ·1" 

In terms or Eurnpean reference.,, a 
commonl)'•Cited deci.,ion i'> one 
from the court ofVige\'ano in Italy. 
where a claim of non-confonnity bv a 
German buyer of \'ltlcani,ed rubber 
against the Italian -.eller \\'a'> exam­
ined in light of CISC jmi-.pn1clence 

5 
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lrom no le'is than 8 countrie!) and 
one arbitral institution.·1; Similar 
example-, can be found from 
Fi euch, Spanish and German 
COlllh.·1~ 

Conclusion 

·1 ramnational commercial law i!) 
de, eloping without any -,ignificant 
contribution from Canada. While 
there i, a developing body of com­
rnentan on the CISG w,·itten rrom 
a Canadian per<,pective,:1i

1 there i~ 
110 equi, alcnt juri,prudential par­
ticipmion. The challenge'> and co<,t-, 
a ... -,ociatecl with a new legal frame­
wm k fo, rou1 ine commercial tran-.­
actiom cannot be undere,timatecl 
and the implementation of '>tH.h a 

fi-amework mmt be accompanied 
bv relevant and accc,sible 'it1pport 
-,1rncture'i. UNCITRAL\ effort'> to 
impro\'C access to judicial interprc­
t,uion of the CISC through the 
neation of the CLOL""l databa<,c 
and the more recent Dige'it p1 m ide 
a pa, t1,1l rc,pom,e. ~o do the in­
nea-.ing number of pri, atch-nm. 
and , ct frceh-acces-,ible. \,eh,ite, 
andclataba,e..,dedicated to the CIS(~. 

Canadian court"> can get in on the 
CIS(;_jmi,p, uclence mercl) In rec­
ogni1ing their own abilit) to invoke 
the Cl~(. in a,n- ca'>e where tlte 
(.I~(, applic.., and ha., not been 
excluded b\ the panie-;. Indeed. 
judicial no11ce -.urelv extend, to 
applicable prm imial or ten itorial 
-.tatute'> enacted pursuant to a rati­
fied international treatv. l ha\'e no 
doubt I hat Canadian lawyers would 
quickh take notice and lend their 
con..,iderable ..,kills lO the fi.1rthe1 
de, clopmenl of an international 
(and perhaps uniform!) CISC _ju­
ri,prudencc. 
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ll'llll'led to ,pe(if, hm, tht· (. f',(, 1, lO he 
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111e1 ch an 1111e1 p1e1a11011al g111cle Im < 01111, 
111 the paninil,tr prmllltl"' h,1, tHll hl·cn 
1e,1ecl. lhe1e i, a signili.c.a11t l)()ch ol(.l"i(, 
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clauses of the V1e11na ,,tk·s 1ome1111011 
(2004) 68 Rabel\Z 130. 
' A1 least that is 1ht• da1m of 1ht' USC 
databa~e housed at l'a(e l n1H'l ,i1, \ ln~ti­
tute of lnrerna11011al (.ommcrual \\l'h,ne: 
<www.cisg.law.pacc.cd11 > and" l11ch "the 
most sigmficant n::sourre a1,11l,1hll' on thl' 
Cl~(,. 
1 For a 11't of all t.ist•s hl'.atcl Ill ( ,111,1d1an 
1ou11, that l'lther 111\ohcd 01 ,ltoufcl ha,e 
1mohcd the ( I\(,. \l'l' <''""' .n,g.rn> rnn 
In Pe1e1 l\ la11ac anu. a gracluatc· ,111clem at 
( hgooclc 1--1,tll L111 ')dwol. 

Fut example 1ht· l 111fo1111 (.ommerual 
Cocle("l.( .( ").,1,c•11,1t1ed111.ispcnlic l ."i. 
,tale, n the S.tle of ( ,oocl, . \c I ol.t Canadian 
Common L.1,, p10\lllll'. 

fh..,,s,ttll'a,1co11li1111t·clll\ 1hcnumhe1 of 
ch,puw, lllYoh 111g tltl' 1111c1 pt ct.111011 and 
apphca11on of the ( h(, \ch11111cclh . 111 ih 

earl\ cla,, I"" Ill''" t'l l' ,omc11111c•, ,tu p1 tscd 
to lincl the11 < on11 <l< I ,11h1t·1 I to the ( I~( •. 

I lowe1c1. 1 ht· fill "l>t 11dt·11( l o n I he ,1 opt· of 
apphcallon oftlw ( .oil\ t·nllon 1, dl'\ l'iopcd 
to the e:-.tcn1 1 lt.11 ,urh ,111 p11Se ,, d1 rtit ult 10 
_Jt1,tih at th" ,1.igt· I ht· l'att'\1ch,11c. 111/na 
note 3. ind1Catc, 1 hat '.!i">!l c a,e, ha\ l' mcn-
11oned an. fi (,[",(,. 

Fot a detailed ll'\ll'\\ a11d ,1n,1hw, ol1hc: 
mam ra,cs. ,ce. l'ct et .l \I ,111.tc ,llHl. ·• ( .,111a­
d1.111 fu11,pntrlc·1Hl',tllcl1hl l 111fmm \pph­
( ,ttton of the l \. ( om enlHlll 011 ( .on-
11,1< 1, tor till' I nll't ll,11 ton.ti ',,1k ol ( ;ood,"" 
('..!OIJI>) IX !'ace fnt 11. Rt·\ (lo11h10111111g). 

I ht,,, n>mnwnh 111ul h1 p1 ,1111t11mt 1, ,tt 
umk1 l'lll e, on I ht ( I',(,. ,uc h ,,, I hl· '\cl\ 
1-3 '.WO:, S,mpo,111111 on ··c I',(, ,111cl the 
Busme" Law1 e1" hdcl ,ll I he Ct·ntu lot 
I 111e1 national Legal hlu1,111011 ol the L 111-
1 n~lt\ of 1'11t,b111 gh ',t !tool ol L.1" 
' hn ,l gc11e1 al <h,1 u-,.,1011 ol tin, ph1·11om­
c11011 ,n· \101111 a Kdla;111. '"( IS(, .mcl the 
Problem" nh ( .0111111011 I a,, Jui 1Scl1nuH1,·· 
(2001) 101. I ran,11,11 '1 L. & l'ol\ '.!17; for 
,Ill expl,111a11011 ha,ccl 011 ,t t 111u111t· of the 
(.(",(, ,ee ( l,t\1011 (,1llc1tl' & Rohl'tl 'l<OII. 
··The PolttK,d I-10110111, ol l111 c111,111011.tl 
"iale, Ln, ·· ( \p111 '.!"I. '..100:"i) '-c" Yo, I.. 
L ni, t't ,ii\ Lm and h 01101111t, Rcw,11 th 
!'aper ~enc,. \\ot 1..mg Papt'I '\o. 05-0'..!. 
1' ( 1999) 0 J. ts.o. :1:15'..! (0111 ')_( . ] . ). 
11 .\'o;,a Tool &,\/ofrl / 111 v. J.r,11r/r111 /11t/111/11n 

/111 .. ( 1998) O.J. No. 5:18 I . (Ona ( ,1·11 .D11 .). 
I \o/10.\ )//11'. lfl111/1 (,//1/// \11/,,1 fnt, j'.2{)()}] 

Q.]. 110. 9998 (Que.",.(..>: alf cl l'..100.i I Q.J. 
l 7960(C..\.) f lt1,t,1s1·1,cl1,rn"l'<la1 length 
in Rajee1 ~hat 111.1. ·· f he l 1111cd '\<111011, 
( 0111cnuo11 011 Cotlll,ll 1, li11 1hc l111e1-
11a11011al \all' ol (,nod,: l he C:a11.1dian 

L'.111ad1an Bar A"t1<:ia1ion A"oc1a1ion du Barrcau canadicn 



Electronic copy available at: https://ssrn.com/abstract=1636376Electronic copy available at: https://ssrn.com/abstract=1636376

2007 

h,pc1 l<'lltl'" (21)()j) :Hi \ .l .\\ .I..R K 17. 
1 I hi, l\t)1tlcl hail· hl'CII lhl' < a,c e1 en .ih­
,l'lll 1h" 1lau,c 1>1 111l11l' of .11t. l ( l)(a) ol 
1ht < I',(, , ,i-,um111gol cnu1,1.; th,H theu>n-
11,11 l h.1d not 111duded ,t d101< t.:-ol -1,m t lau,c 

p10pe1 h 1k•,1gn,11 i11g clomc,1 ll ,,tll', l,1". 
11 Uui/1•1111 r/1•1 <.1w11111•1 ,, '\/lh111, l \ J /11< ,., 
ol .. ['.!00,j] OJ. 110. HiO I 

I he (. I",(. wa, applHahk on 1he lit<h. 

g1H·11 tl1<' place, ol hu,inc,, ol I he ro111pa-
111e, 1111ohecl. l,111 tht· 101111 lllcrch stated 
tl1.11 the p,1r11e, .1g1tTd 111,a, 1hc l,11, g-01-
t·111111g olk-1 & anept,111< <' Jim/ , ll pa1 ,1. 1 ~ 
1' <:!11ilr1111 rlr, (h111111n , \nlu1/1· l \. I Int .. 
l'.!H I· :Id i'.!8 (91h ( II '.!OO:I). ( l'l l. cil'l11(;'d 
'.!OIU l .S. U .:\IS 861:1( l '->.,De< l.'.!O(U). 

//11,/ ,ll para. :I. 
1 U1n/1'11t1 rle.1 U1111111n "· \11h11/1 l .\. I /II( . rt 
11/ .. '.!OO:I L .S. D1,1. I ~ :\f', '.!O:l:17 (N.D. 
Ltl.). 

I h<· 0111,1110 cou11did1011S1dl'1 the ,11 gu­
llll'lll l hat the ( :ahlrn 111.1<01111 ·, cll'll'l 111111 ,1-

t trlll olthe 1,,uc wa, 11, 111rl11 n/11 hl'l\\ t'l'll the 
p.11 ti<''· ,IL le.1,t 111 tlw \\t·al-. ,l'n,e ol 1,,11e 
<·,top pd \\ nhout hold111g l hat l''>loppd 
\\cntld not he a1.11lalill.'. th< (.01111 ron­
c l11d1·d 1h,110111he l,1n,, It \\,t, 1u11 ,u1 <<·,,­
fttl . "'>L'e I he di,u1, ... 011 ,11/11 11 1101e I I .ii 
p.11,1, . :1:1--11. 

IIJ/11. at para. :IO 
Ill/II ,ll 1><11 a. '.!0. 1111 l11d111g f1mtnotl',. 
I hl' <.,1ltlo1111a u111rt I dt•1, 10 "< 0 1111,11 h" 

,md "1 he ,L·umd tekphont· 01 de1 ... ,pca l-. -
111g of tot,11 ,ales ol I 2 m11l1011 l rn l-.,: the 

tii,t phont· rnder 1111ohl'd i00.000 cor l-., 
(,ee On tar 10 deu, w11. _111/1111 noll I I ,11 p;lt',1. 

7). 

11 1, \\OJ th nou11g 1hat 1h1, 1e,ul1 \\Ottld 

not hl-.L'h obtain 111 Qttd>t·1 folio" in{{ the 
"'>up1 eme (.out 1', i111e1 pre1.111011 o l the rel ­

L'I .i111 ( 11 ti Code prm 1"011, 111 (,11 ( .1111 D1111/n 

,, / U \11111111111/. ['.!OOi] '.? '-> ( R. IOI . ilw 
,.um·" p1obabh llllt' 11ndt·1 the 1e1entl~ 
l OIH lucled //11./!III' C11111•1·11/1011 on ( .ho1rr 11_/ 

('0111/ lg_1r1·1111•11/1, 3 0 jtllll' 2003, 11 1.1..~1. 
l '.!9 1 (,cc ll agul' Co11fl'1cn( l' on P11va1e 
lnlL'I n ;iuonal Lrn , onli1H·. <\\WI\. 
h n h 1w1 >). 

' \11J1m note 11 <11 p ,11 a :IO (\, hKh 1, odd 
1 on,1denng that thl' to111 t h,1cl ,penfiGtll\' 
mdJCatl'd. m the p1 e, mu, p ,11 ag1 ,1ph. that 
110 !nil o f lachng \,·a, imoh ed!). 

· [201U) O.J. '\o. -1023 (0111 '->up ( 1. ): 

,dfcl J'.!00 IJ O.J . '\Jo IO (( . \ .) 
' ,\fll11,om11/le P/i/\/111 (Ii <:.J I.It! 1• K111 1'::. 

<,111B/i , (200:~J 13.C..J. No. 19:iH. 111101\'ed a 
( 0 1111 ,It t fm S1nofoa111-111ak111gt·quipme nt 
ht·t\, l'<:11 ,1 ( ,c1 man, enclo1 and a BC btr\t'I . 
I 11 1 noh mg the cl11 <:r,e .. " ,111 ,mt \" d,11111, 
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, a1~ed I)\ thl' huyc1. 1 he cou1 t ,ubmer gl'cl 
I he(. (',( , withm clome~t11 ,ale, la\\ and cl1cl 
1101 gill' 11 ,1111 .iutonomou, rok 01 1111cr­

p1 l't,tllOll. 811111'1/ e Rnnt 1' l,·rn/n "· ['.!00 lj 
\l J I HI. ('.!00 1) '.!38 D.l..R. ( Ith ) i!H 
(( .. \ ) c 011t e1 ned a ron11 act fo1 the ,ale of 
p111 t,1hle ht•,un, hcn,een .1 \l,11111ob.11 cn­
cl01 ,111cl " l cxa, bu, e1 . a < hoi1e-of -l,1" 
1l,tt1Sl' 1k,1g11,11ccl l cx.v, ht\, \\llhotll ,pt·­
uli1,tlh t·xtluding C l5G. On 1h,11 1><1, 1,. 
( I~(. ;1pplil·d ancl 1hc pa1tll''> ,pl·nfkalh 
.1dcl1 l'"l'd thl' 1"uc, 111 term, of the ( IS(, . 
Pl'1 h,1p, 1101 ,u1 pn,mgh . both the \upl'-
1101 ( .0111 1 .111d thl' ( o u1 t ol \ppcal J,11lecl 
l<>mpll'tl'h \\llh 1cgards 10 till' ( I',(, ll\ 

rL',ol\lng .tll ol the h\Ul'' "1th exdu,11t· 
Jc:fl'Jl'llct' to \l ,1111tob.t \tallltl' 1,1\\ , tOlll­
mon l.m and clome,11t ca,cs. 

\\ Ir.it 1,1\\\'l'I \\ tll l,tkc a di.1111 <', hrn1t•1 <'I, 

ol lo,ing a LIS<' for failing to pkad thl' lolal 
(t 0111111<>11 01 ci\ ii ) la\, before .i ( .• 111.1d1,111 
tOlll l. 011 rill' h.1,i-, 1h,11 lhl ('I',(, ,tl o n l' 

gel\ l'l 11 '' 
- ~l'C th< ( 011nt11 ( a,e Sd1ed11k 011 tl1L' 
Patl' L 11>1 t·r ,111 ·, Cl~(. datah,l\l' \\l'h,11c. 

< htip : t l\g\\3.(,1\, .p ,Hl'.l' clll ( 1,g tl'Xt 
u1,eu1.l11111 l>. 
,., Sel' the l 1\CI !"R,\L\ ca,c l,11, digests 

011hnl': < h1 tp:/ \\'WI\ .uncit r,tl.01g 11111n11 al 

e n c1,c_l,m cl1gc,1s nsg.h1ml >: tht• ,.1111e 
ch gt'st 1, ,1bo ,11·,ulable frolll the l'al ('\\ d1,11t· 
\\Ith linl-., to C.l',l'\ 111 the ( I"'>(, cl.t1,1ha,l·· 
Imp: l 1,gy,-:tl,1\, .pace.edu n,g lt'Xt d1gest ­

to< h1111l 
\11. 7( 1) ,t,11e,: In the 1111c1ptt•1at1011 of 

1h" ( ome1111011, rl'ganl "to he had to Jh 

inter n,111011,d c ha1 ,1r1e 1 ancl 10 lhl' nl'ed 10 
p10111ol(• undrn mil\ inns applK,111011 ,111el 
the ob,L•11,111n· of good faith 111 i1llt•111,1-

tm11.1l II adc Sel· CISC, 111/1111 note I . 
.\/( ( .,\l111blt ( t'l"l/11/1( <.1•11/1 I In, l 

<.n1111111n \1111mD lgo,11110. \/1 .. I . 1111· Id 
l :IH·I (I Ith ( II. 1998 (Fb )): h11 ,Ill l'Xld­
lt-111 < ommt·111,u-, on 1h1, deu,1011,L'l' I l ,111 \ 

\I. Flt·t h11w1 ... I h l' Uc\ enth (rn 11i1 \\'e1gh, 

111 011 I 11 te1 pr et,111011, Subjc< 111 t' I 111 <'ll I. 1'1 0-
cedu 1 ,d l.111111 , to the l.0111en11<111\ S1opl', 
ancl tlw l'a1 ol h 1de11n· Rule" ( .. 1,l' <.0111-

mc 111 ( I 9()9) 18 J. I.. & (om 2:,<J. 
1 n so clomg. the rourt aho ch.11.1< ll' lllcd 

the pa1 ol l'11dl'11Cl' ntle a, ,ub,1.i11111 e ,md 
1101 p rotl'clur,tl .111cl therefo!l' \\1th111 thl' 
,cope of(,[<.,(, 

Flcch111e1 note, that the, ,e.11d1l'd onh 
1hc !',\CE 1n·b,11e. and that a 11101c l'Xlen­
,ive ,carch would have~ ielded at ll',1,1 onl' 
(,e1 man judgment on po1111. the '>11111111an 
ol \\ hit h ,uppolll'd the dcc1,1011 111 \((.(.. 

~la1 hll' '>cc Fkch111e1. 111/1111 note :1 1 ,ti 
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'.!7 I. 
" l'lll' lOlll I 'Jh'(ilit,tlh 1eft•1, tOdlld CJIIOI L'' 

che texi ol 1h,11 p1 m 1S1011. 
(7th( 11 ((II ).'.!003) . .ilTg(E.D.lll.'.!OOI) 

1·01 a <<>llllllt'lll,11\ 011 thl' 200 I cl1·11,m11. 
,cc . .\J111.1ht I I c1l111g 
"(,IS( , : l "'> ( 01111 Rl'lil', on l·ore1g11 <...1,t 

LI\\ and the lntt•J lll't " ('.WO I) '.! l 1111 I.. 
Re, . l:\ I. 
"· I he hold,ng \, d, ,11h,l'qul'lllh ,1Ui1 med 
Ill the 7th ( 1nt111 although in 11, 1t·,JS011, 

c mph.is1, ".I' placL'cl on don1e,t1< ,oun t·,. 
both ( I."'>(, a11d l <. <.. and thl' .1 ppl'll .1t< 
nn111 did nol <omml'llt 011 the lm,t·1 emu t's 

1dl't c1He 10 f01e1g11 ,oune,. l n fall. rhc 
( 11 cuit un111 1 t·,t,ttl'<I 1 he lommnn c Lum 
I h a1 "thc1 l' 1, hu kt ,l\t' Ln, under I hl' ( I",(,". 
Ill \\ ]ll( h II 11111 ,1 llll',l ll J II tll' .. l -~ ... l .J 'l' LI\\ ! 
· l-i.hr111/n11rl I ,•mrh,•11rng1•11 11 • .\.,./. 1//1111•\, 

T11b. cl1 \ Jgl'\illlll. l'.!-07 -'.!000. 
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web, 11e: \\\\\\ u ,g.l.i. I aho note .111 
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