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InTroduCTIon

The United Nations Convention on Contracts for the International Sale of 
Goods (CISG), adopted in Vienna on 11 April 1980, has developed into one of 
the most successful uniform commercial law instruments of all times.1		Having	
entered	into	force	in	1988,	it	has	today	been	ratified	or	acceded	to	by	almost	
one	hundred	Contracting	States	worldwide,	comprising	States	 from	all	parts	
of	 the	 globe	with	widely	 varying	 economic,	 political,	 cultural	 and	 religious	
systems	as	well	as	stages	of	development.		The	Sales	Convention’s	universal	
acceptability	had	from	the	outset	been	an	important	goal	of	its	drafters,	who	
enshrined	in	its	Preamble	“the	opinion	that	the	adoption	of	uniform	rules	which	
govern	contracts	for	the	international	sale	of	goods	and	take	into	account	the	
different	social,	economic	and	legal	systems	would	contribute	to	the	removal	
of	legal	barriers	in	international	trade	and	promote	the	development	of	inter-
national	trade”.2

In	spite	of	the	impressive	number	of	current	CISG	Contracting	States,	it	can	
be	asked	why	an	approximately	similar	number	among	the	world’s	States	have	
not	(or	not	yet)	acceded	to	the	Convention.	 	The	general	 legislative	quality	of	
the CISG’s provisions and their neutral character are both widely accepted3 and 
therefore	arguably	not	the	cause.		For	many	States,	other	legislative	priorities4 

1. See generally John o. honnold & harry m. fleChTner, honnold’s unIform law 
for InTernaTIonal sales under The 1980 unITed naTIons ConvenTIon ¶ 11 (5th ed. 2021); 
Herbert Kronke, The UN Sales Convention, the UNIDROIT Contract Principles and the Way 
Beyond, 25 J.l. & Com. 451 (2005); Ulrich G. Schroeter, Einleitung, in KommenTar zum un-
KaufreChT (CIsG) [Commentary on the UN Convention on the International Sale of Goods 
(CISG)] ¶ 2 (Ulrich G. Schroeter ed., 8th ed. 2024).

2. United Nations Convention on Contracts for the International Sale of Goods, Apr. 
11, 1980, 1489 U.N.T.S. ¶ 3, 59 [hereinafter CISG].

3. See Fashion	 Products,	 No.	 11849	 (2003),	 31	Y.B.	 Com.	Arb.	 148	 (2006);	frITz 
enderleIn & dIeTrICh masKow, InTernaTIonal sales law: unITed naTIons ConvenTIon on 
ConTraCTs for The InTernaTIonal sale of Goods – ConvenTIon on The lImITaTIon perIod In The 
InTernaTIonal sale of Goods, Introduction n. 2.8 (1992); Joseph looKofsKy, undersTandInG 
The CIsG 2 (6th ed. 2022); Schroeter, supra note 1, ¶ 43.

4. See Ulrich G. Schroeter, Gegenwart und Zukunft des Einheitskaufrechts, 81 rabels 
zeITsChrIfT für ausländIsChes und InTernaTIonals prIvaTreChT [rabelsz] 32, 39 (2017) 
(Ger.). See generally Johanna Hoekstra, Political Barriers in the Ratification of International 
Commercial Law Conventions, 26 unIf. l. rev. 43, 46–49 (2021).
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and/or	a	lack	of	technical	or	financial	resources5	have	been	suggested	as	the	main	
reasons	why	a	CISG	ratification	has	not	been	attempted.		At	the	same	time,	com-
mentators	have	 increasingly	examined	whether	 there	are	particular	features	of	
the	CISG	that	may	be	deterring	certain	groups	of	States	from	joining	the	Conven-
tion.		A	group	often	addressed	in	this	context	are	States	observing	Islamic	law,6 
many of which have not yet acceded to the CISG.

Against	this	background,	the	Kingdom	of	Saudi	Arabia’s	2023	declaration	
of	accession	to	the	CISG	was	rightly	viewed	as	a	significant	development,	with	
the	Convention	subsequently	entering	into	force	for	Saudi	Arabia	on	1	September	
2024.7		Although	this	welcome	step	made	the	Kingdom	the	96th CISG Contract-
ing	State,	it	came	with	an	important	reservation:	Saudi	Arabia’s	accession	was	
accompanied	by	 a	declaration	authorized	 in	Article	92(1)	CISG,	 according	 to	
which	“the	Kingdom	will	not	be	bound	by	Part	III”	of	 the	Convention.8  This 
declaration	is	both	the	first	Article	92	reservation	regarding	Part	III	of	the	CISG	
and	the	most	far-reaching	reservation	ever	made	under	the	Convention	because	

5. See Luca Castellani, Uniform Law and the Production and Circulation of Legal 
Models, in ConverGenCe and dIverGenCe of prIvaTe law In asIa 7, 20 (Gary Low ed. 2022).

6. See generally Mona Ahadi, The Adoption of the CISG in Iran: Practical Difficulties in 
Implementing the CISG, in modernIzInG InTernaTIonal Trade law To supporT InnovaTIon and 
susTaInable developmenT (4-6 July 2017, vIenna) 339	(2017);	Fatima	Akaddaf,	Application 
of the United Nations Convention on Contracts for the International Sale of Goods (CISG) 
to Arab Islamic Countries: Is the CISG Compatible with Islamic Law Principles?, 13 paCe 
InT’l l. rev.	1	(2001);	Gary	F.	Bell,	New Challenges for the Uniformisation of Laws: How 
the CISG is challenged by “Asian values” and Islamic law, in Towards unIformITy: The 
2nd annual maa sChleChTrIem CIsG ConferenCe	11,	14–15	(Ingeborg	Schwenzer	&	Lisa	
Spagnolo	eds.,	2011);	Jason	Chuah,	Impact of Islamic Law on Commercial Sale Contracts – 
A Private International Law Dimension in Europe, eur. J. Com. ConT. l. 191, 203 (2010); 
Mazin	Abdulhameed	dawood	Hassan	&	Ahmad	Azam	othman,	Rights of The Buyer Under 
The Sale of Goods in Shari’ah and International Trade Law: A Comparative Analysis, 9(1) 
J. ConTemp. IslamIC l. 47 (2024); Sharifah Saeedah Syed Mohamed, Shari’ah Compliant 
International Sale of Goods – Mere Possibility or Impending Reality?, in ConTemporary 
Issues and developmenT In The Global halal IndusTry	471	(Siti	Khadijah	Ab.	Manan	et	al.	
eds.,	2016);	Surya	oktaviandra,	 Indonesia and its Reluctance to Ratify the United Nations 
Convention on Contracts for the International Sale of Goods (CISG), 8 Indon. l. rev. 243 
(2018);	Jadranka	Petrovic,	The Interplay of CISG Cultural, Legal, Historical and Religious 
Variances and Their Impact on the Treatment of the CISG, 20 vIndobona J. InT’l Com. l. & 
arb.	71,	92	(2016);	Lisa	Spagnolo	&	Maria	Bhatti,	Conflicts of Interest Between Sharia and 
International Sale of Goods: Does CISG Interest Fit with Islamic Law?, 49(1) monash u. 
l. rev. 151, 152 (2023); T.S. Twibell, Implementation of the United Nations Convention on 
Contracts for the International Sale of Goods (CISG) Under Shari’a Law: Will Article 78 of 
the CISG be Enforced when the Forum is an Islamic State?, 9 InT’l leGal persp. 25 (1997).

7. Saudi Arabia deposited its instrument of accession to the Sales Convention with 
the	Convention’s	depositary	on	3	August	2023.	In	accordance	with	Article	99(2)	CISG,	the	
Convention entered into force for Saudi Arabia on 1 September 2024; see U.N. Secretary-
General,	Convention	on	Contracts	for	the	International	Sale	of	Goods,	depositary	Notification,	
U.N.	doc.	C.N.234.2023.TrEATIES-x.10	(Aug.	15,	2023).

8. See id.
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it restricts the application of the Convention’s very core, namely its provisions 
on	buyers’	and	sellers’	rights	and	obligations	(Articles	25–88	CISG).		Saudi	Ara-
bia’s current position towards the CISG therefore appears to be one of merely 
reserved acceptance.

The	Kingdom’s	accession	to	the	Sales	Convention	provides	an	opportunity	
to	address	in	a	more	general	manner	the	degree	of	flexibility	that	the	Conven-
tion	offers	Contracting	States	to-be,	and	what	legal	instruments	allow	them	to	
adjust	the	CISG’s	regime	to	their	particular	needs.		In	this	context,	it	will	also	
be	assessed	what	precise	effects	an	Article	92	CISG	reservation	regarding	Part	
III	has	on	the	Convention’s	application	and	what	challenges	it	may	raise	in	com-
mercial law practice.

A. Global	uniformity	and	local	specificities	in	international	commercial	law
The	 starting	 point	 of	 the	 analysis	 is	 the	 well-known	 basic	 purpose	 of	

uniform	commercial	 law	 in	general	and	of	 the	CISG	 in	particular:	Creating	a	
level	legal	playing	field	for	cross-border	trade	through	legal	uniformity,	thereby	
making	international	commercial	exchanges	easier	for	those	buyers	and	sellers	
who conclude contracts with counterparties from many different States, and 
who now can apply the same uniform provisions no matter where a counterparty 
happens	to	be	located.		In	this	respect,	the	CISG	is	striving	for	global	(world-
wide) uniformity,9	and	is	offering	a	modern	sales	law	regime	suitable	for	trade	
between and on all of the continents.

However, while the perfect international commercial law may be com-
pletely	 uniform,	 the	world	 is	 not.	 	 Instead,	 various	 differences	 exist	 between	
different	regions	of	the	world	and	between	different	countries	within	the	same	
region.		Some	of	these	differences	are	factual,	others	legal	in	nature;	yet	others	
are	religious	or	cultural.10  Most of these differences do not affect the law of inter-
national	commercial	sales	transactions,	because	this	field	of	law	is	of	a	largely	
technical character.  But some of these differences do, and where this happens, 
international	uniform	law	has	to	strike	a	balance	between	the	general	goal	of	uni-
formity	and	respect	for	local	rules	and	values	that	a	State	may	have	a	justified	
interest	in	preserving.

B. The CISG’s provisions on interest as a possible accession hurdle
Among	 the	Sales	Convention’s	uniform	 rules	on	contract	 formation	and	

sales	law,	its	provisions	on	interest	have	been	identified	as	potentially	conflicting	
9. See Michael Joachim Bonell, Article 7, in CommenTary on The InTernaTIonal sales 

law: The 1980 vIenna sales ConvenTIon ¶	2.2.2	(Cesare	Massimo	Bianca	&	Michael	Joachim	
Bonell eds., 1987); ulrICh G. sChroeTer, InTernaTIonales un-KaufreChT [International UN 
Sales Law] ¶ 131 (7th ed. 2022).

10. See Ulrich G. Schroeter, Does the 1980 Vienna Sales Convention Reflect Universal 
Values? The Use of the CISG as a Model for Law Reform and Regional Specificities, 41 loy. 
l.a. InT’l & Comp. l. rev. 1, 4–15 (2018).
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with Islamic law.11		The	Convention	contains	merely	two	provisions	dealing	with	
interest:	Buyers’	and	sellers’	general	entitlement	to	interest	on	any	sum	in	arrears	
in Article 78 CISG,12	and	the	more	specific	obligation	of	the	seller	to	pay	interest	
on the price that he has to refund to the buyer after a contract has been avoided 
(Article 84(1) CISG).13		Commentators	have	opined	that	the	obligations	to	pay	
interest imposed by the Sales Convention are the main reason why many Mus-
lim-majority	States	have	not	acceded	to	the	CISG,14	although	other	features	of	
the CISG15	have	also	been	mentioned	in	this	context.

The	present	article	expresses	no	opinion	about	the	requirements	of	Islamic	
law	 regarding	 interest16 and their compatibility with the Sales Convention.  
Instead,	it	focusses	on	the	approach	that	the	CISG	takes	in	accommodating	dif-
ferent	viewpoints	 in	different	countries	 regarding	 local	 specificities	 in	general	
and	regarding	legal	obligations	to	pay	interest	in	particular.		And	a	look	at	the	
current	list	of	CISG	Contracting	States	indicates	that	the	compatibility	of	Islamic	
law	with	the	Sales	Convention	has	not	been	assessed	uniformly	among	the	coun-
tries potentially concerned.

on	the	one	hand,	a	number	of	States	with	an	Islamic	tradition	have	acceded	
to	the	CISG	over	the	years.		Among	them	are,	in	alphabetic	order,	Albania,	Azer-
baijan,	 Bahrain,	 Bosnia	 and	 Herzegovina,	 Egypt,	 Guinea,	 Iraq,	 Kyrgyzstan,	
Lebanon,	Mauritania,	Palestine,	Syria,	Turkey,	Turkmenistan,	and	Uzbekistan.		
That	Articles	78	and	84(1)	CISG	did	not	deter	 these	States	from	adopting	 the	
Sales	Convention	has	sometimes	been	explained	by	the	influence	that	Western	
legal	thought	has	had	on	their	domestic	legal	systems.17  At the same time, it has 
been	pointed	out	that	the	Arab	world’s	legal	community	continues	to	lack	aware-
ness of the CISG.18

11. See Chuah, supra note 6; Mohamed, supra	note	6,	at	477;	Petrovic,	supra note 6; 
authors cited infra note 14.

12. Article 78 CISG reads: “If a party fails to pay the price or any other sum that is in 
arrears,	the	other	party	is	entitled	to	interest	on	it,	without	prejudice	to	any	claim	for	damages	
recoverable	under	article	74.”	CISG, supra note 2, art. 78.

13. Article 84(1) CISG reads: “If the seller is bound to refund the price, he must also pay 
interest on it, from the date on which the price was paid.”	CISG,	supra note 2, art. 84(1).

14. See Ahadi, supra note 6, at 342; Bell, supra	note	6,	at	28;	oktaviandra,	supra note 
6,	at	249;	Spagnolo	&	Bhatti,	supra note 6, at 152, 196–97; Twibell, supra note 6, at 86; see 
also Akaddaf, supra note 6, at 56–57.

15.	 Such	as	the	buyer’s	duty	to	give	notice	of	non-conformity	to	the	seller,	 if	strictly	
construed. See CISG, supra note 2, art. 39(1); see also Abdullah S. Alaoudh, The Notice 
Requirement of Article 39 and Islamic Law: Developed vs. Developing Countries, 26 arab l. 
Q.	481,	492-98	(2012);	discussing	other	issues	Akaddaf,	supra note 6, at 25–46; Bell, supra 
note 6, at 26–28.

16. See IlIas banTeKas eT al., IslamIC ConTraCT law ¶ 6.16–6.37 (2024).
17. See	Fatima	Akaddaf,	supra note 6, at 56–57.
18. See Hossam	A.	El-Saghir,	The Interpretation of the CISG in the Arab World, in 

CIsG meThodoloGy 355, 359 (André	Janssen	&	olaf	Meyer	eds.,	2009).
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on	the	other	hand,	a	much	larger	group	of	States	observing	Islamic	 law	
has	remained	absent	from	the	Sales	Convention.		This	group	includes,	again	in	
alphabetic	order,	Afghanistan,	Algeria,	Bangladesh,	Brunei,	Burkina	Faso,	Chad,	
the	Comoros,	djibouti,	Gambia,	 Indonesia,	 Iran,	 Jordan,	Kazakhstan,	Kuwait,	
Libya,	Malaysia,	 the	Maldives,	Mali,	Morocco,	Niger,	oman,	Qatar,	Pakistan,	
Senegal,	 Sierra	 Leone,	 Somalia,	 Sudan,	 Tajikistan,	 Tunisia,	 the	 United	Arab	
Emirates,	and	Yemen.		Among	the	jurisdictions	where	the	Sharia	applies	to	some	
degree,	the	non-accession	quota	has	occasionally	been	calculated	as	81	percent,19 
and	 the	Convention’s	 party	 obligations	 to	 pay	 interest	 have	 been	 named	 as	 a	
major	reason	for	such	non-accessions.20

Also	with	 regard	 to	 Saudi	Arabia,	 doubts	 about	 the	 Sales	Convention’s	
compatibility	with	Islamic	law	were	suggested	as	the	cause	of	its	CISG	absten-
tion.21		With	its	accession	in	2023,	Saudi	Arabia	has	now	chosen	a	novel	middle	
ground	approach:	While	the	Kingdom	did	thereby	become	a	CISG	Contracting	
State,	 its	 accompanying	Article	92	CISG	 reservation	 regarding	Part	 III	of	 the	
Convention	means	that	the	Kingdom	is	nevertheless	‘not	bound’	by	Articles	78	
and	84(1)	CISG,	given	that	these	two	interest-related	provisions	are	located	in	
Part	III.	At	least	at	first	sight,	Saudi	Arabia	has	thus	avoided	any	conflict	between	
its	treaty	obligations	under	the	CISG	and	principles	of	Islamic	law.

C. Approach	of	the	CISG:	“Standardized	flexibility”
In	 attempting	 to	 strike	 a	balance	between	global	 uniformity	 and	breath-

ing	 space	 for	 local	 specificities,	 the	 CISG	 generally	 offers	 its	 Contracting	
States	what	the	present	contribution	refers	to	as	‘standardized	flexibility.’		What	
does	this	mean?

Under the CISG—and the same is true for other more recent uniform law 
instruments—the	compromise	between	the	goal	of	a	globally	uniform	commer-
cial law on the one hand and the accommodation of local preferences on the other 
hand is marked by two essential characteristics, which in combination “standard-
ize”	the	flexibility	given	to	Contracting	States.		First,	the	questions	of	whether	
and	where	Contracting	States	can	deviate	from	the	uniform	law	text	have	been	
decided in the Convention itself and, therefore, are on the level of international 
law.	 	It	 is,	accordingly,	not	simply	left	 to	 the	government	of	each	Contracting	
State to choose on the level of domestic law which provisions of the CISG it does 
not	want	to	adopt	when	acceding	to	the	Convention—instead,	the	available	flex-
ibility	options	have	already	been	defined	by	the	drafters	of	the	CISG	and	thereby	
“standardized”	for	all	current	and	future	CISG	Contracting	States	alike,	in	the	
style	of	a	uniform	“take	it	or	leave	it”	menu.		Second,	the	Convention	itself	also	

19. See	Spagnolo	&	Bhatti,	supra note 6, at 154.
20. See oktaviandra,	supra note 6, at 249.
21. See Alaoudh, supra note 15, at 492; Twibell, supra note 6, at 86.
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defines	how	Contracting	States	may	use	the	flexibility	options	the	CISG	allows	
for,	thereby	also	standardizing	the	content	of	authorized	deviations.22

By contrast, some other (notably older) uniform commercial law Conven-
tions	do	not	‘standardize’	the	flexibility	they	grant	in	a	similar	manner,	leading	
to	a	much	more	reduced	uniformity	than	under	the	CISG.		A	greater	and	‘unstan-
dardized’	degree	of	flexibility	is	also,	for	example,	offered	by	model	laws,	which	
leave	it	entirely	to	the	domestic	legislator	to	decide	where	and	how	it	wants	to	
deviate	from	the	model	law’s	text.

In	 the	 following,	 the	CISG’s	 “standardized	flexibility”	 approach	will	 be	
further	 demonstrated	 by	 addressing	 three	 legal	 features	 that	 operate	 (or	 may	
operate)	 as	 tools	 to	 implement	 “standardized	 flexibility”	 under	 the	 CISG:	
(1)	 reservations,	 (2)	 limits	 to	 the	Convention’s	substantive	scope,	and,	finally,	
(3)	interpretative	declarations.		With	regard	to	each	feature,	the	assessment	will	
proceed	in	two	steps:	first,	the	feature’s	role	under	the	Convention	will	be	out-
lined,	and,	second,	the	affect,	or	potential	affect,	of	the	feature	on	Contracting	
States	observing	 Islamic	 law	under	 the	CISG	will	briefly	be	addressed,	using	
Saudi	Arabia’s	recent	accession	to	the	Convention	as	an	example.

I. reservaTIons

The	Sales	Convention’s	first	tool	enabling	standardized	flexibility	are	the	
five	reservations	expressly	authorized	 in	Articles	92–96.	 	By	declaring	one	or	
more	of	these	reservations,	a	Contracting	State	can	“opt	out”	of	certain	provisions	
of	the	CISG	by	removing	their	applicability	to	sales	contracts	involving	parties	
from	 the	 reservation	State.	 	reservations	 are	 a	 classical	 feature	of	 treaty	 law,	
used both in uniform commercial law conventions and in other types of treaties.

A. Standardization of reservations in the CISG
The	CISG	“standardizes”	the	flexibility	offered	through	reservations	by	not	

only	specifying	the	authorized	reservations	and	the	conditions	under	which	they	
may be made, but also their precise effect upon the Convention’s application.23  
Article	98	CISG	safeguards	this	standardizing	effect	by	stating	that	“[n]o	reser-
vations	are	permitted	except	 those	expressly	authorized	 in	 this	Convention.”24  
The	CISG	thereby	follows	an	approach	differing	from	other	conventions	like,	for	
example,	the	1970	Hague	Convention	on	the	Taking	of	Evidence	Abroad,	which	
only	states	which	of	its	provisions	a	State	may	in	whole	or	in	part	exclude	by	

22. See Ulrich G. Schroeter, Article 98 CISG: Restriction to Expressly Authorized 
Reservations, in CommenTary on The un ConvenTIon on The InTernaTIonal sale of Goods 
(CIsG)	at	¶	2	(Ingeborg	Schwenzer	&	Ulrich	G.	Schroeter	eds.,	5th	ed.	2022).	For	the	general	
treaty law perspective, see	Int’l	L.	Comm’n,	Guide	to	Practice	on	reservations	to	Treaties,	
U.N. Doc. A/CN.4/L.779, 3.1.4 (19 May 2011).

23. Ulrich G. Schroeter, supra note 22, at ¶ 2.
24. CISG, supra note 2, art. 98.
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making	a	reservation,	but	does	not	specify	how	and	with	what	consequences.25  
An	even	further-reaching	example	is	the	1950	Convention	on	the	declaration	of	
death	of	Missing	Persons,	which	allows	any	State	to	subject	its	accession	to	that	
Convention	to	reservations	against	any	of	its	provisions	and	of	any	type,	content	
and effect.26

Yet	 other	 conventions	 are	 simply	 silent	 about	 the	 issue	 of	 reservations.		
Among	conventions	unifying	 areas	of	 commercial	 law,	 the	1955	Hague	Con-
vention	on	the	law	applicable	to	international	sales	of	goods27	or	the	2005	Hague	
Convention	on	Choice	of	Court	Agreements28	are	examples	of	such	instruments.		
By	neither	expressly	authorizing	nor	expressly	excluding	reservations,	conven-
tions	of	this	type	leave	room	for	the	application	of	the	general	treaty	law	default	
provision in Article 19(c) of the 1969 Vienna Convention on the Law of Trea-
ties,29 which allows States to formulate reservations unless the reservation “is 
incompatible	with	the	object	and	purpose	of	the	treaty”—a	test	that	has	proven	
notoriously	vague	in	treaty	practice.30

By	instead	standardizing	the	flexibility	offered	through	its	reservations	in	
respect to each reservation’s prerequisites and effects, the CISG considers that its 
provisions	will	in	practice	not	be	applied	by	government	officials	in	a	reservation	
State, but by commercial courts and arbitrators located somewhere around the 
world	in	dealing	with	international	sales	transactions.		In	order	to	achieve	unifor-
mity in the Convention’s application even where reservations are involved, each 
reservation’s	effect	has	therefore	been	clearly	specified	in	the	Sales	Convention’s	

25. See Convention	on	the	Taking	of	Evidence	Abroad	in	Civil	or	Commercial	Matters,	
art.	33(1),	Mar.	18,	1970,	23	U.S.T.	2555	(“A	State	may,	at	the	time	of	signature,	ratification	
or	accession	exclude,	in	whole	or	in	part,	the	application	of	the	provisions	of	paragraph	2	of	
Article	4	and	of	Chapter	II.	No	other	reservation	shall	be	permitted.”).

26. See Convention	on	the	declaration	of	death	of	Missing	Persons,	art.	19(1),	April	
6,	1950,	119	U.N.T.S.	99	(“Any	State	may	subject	its	accession	to	the	present	Convention	to	
reservations	which	may	be	formulated	only	at	the	time	of	accession.”).

27. See Convention on the Law Applicable to International Sales of Goods, June 15, 
1955, 510 U.N.T.S. 149.

28. See Convention	 on	Choice	 of	Court	Agreements,	 June	 30,	 2005,	HCCH,	 https://
www.hcch.net/en/instruments/conventions/full-text/?cid=98.

29.	 regarding	 the	Convention	on	Choice	of	Court	Agreements,	see Trevor harTley 
& masaTo doGauChI, explanaTory reporT on The haGue ConvenTIon of 30 June 2005 on 
ChoICe of CourT aGreemenTs ¶ 318 (2005) (“The Convention does not contain any provision 
prohibiting	 reservations.	This	means	 that	 reservations	 are	 permitted,	 subject	 to	 the	 normal	
rules	of	customary	international	law	(as	reflected	in	Art.	2(1)	d)	and	Art.	19	to	23	of	the	Vienna	
Convention	on	the	Law	of	Treaties	1969)”).

30. See Int’l L. Comm’n, supra note	 22,	 guideline	 3.1.5	 cmt.	 (3)	 (“something	 of	 an	
enigma”);	Alain	Pellet,	1969 Vienna Convention – Article 19: Formulation of Reservations, 
in The vIenna ConvenTIons on The law of TreaTIes: a CommenTary ¶	101	(olivier	Corten	
&	 Pierre	 Klein	 eds.,	 2011); Thomas	 Giegerich,	 Treaties, Multilateral, Reservations to, in 
max planCK enCyClopedIa of publIC InTernaTIonal law	¶	15	(rüdiger	Wolfrum	ed.	2020); 
malColm shaw, InTernaTIonal law 698 (8th ed. 2017).
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text	itself.31		In	doing	so,	the	Sales	Convention	bars	recourse	to	Article	19(c)	of	
the 1969 Vienna Convention on the Law of Treaties: As Article 98 CISG is a pro-
vision in the sense of Article 19(b) of the 1969 Vienna Convention,32 it pre-empts 
the application of Article 19(c) of the 1969 Vienna Convention to and under the 
Sales Convention.33

B. Lack	of	a	specific	reservation	regarding	interest	in	the	Sales	Convention
The	CISG	does	not	expressly	authorize	any	 reservation	specifically	on	

the matter of interest.34  The desirability of such a reservation had occasion-
ally	been	raised	by	delegates	at	the	drafting	stage	of	the	Sales	Convention:35  
during	the	discussion	at	the	1980	Vienna	diplomatic	Conference	of	a	draft	of	
today’s	Article	78	CISG,	delegate	Shafik	(Egypt)	had	stated	that	“[a]lthough	it	
might	be	desirable	to	omit	any	reference	to	interest	from	the	Convention,	such	
a solution was hardly a realistic one, when what was involved was a well-es-
tablished practice, but it would be advisable to provide for reservations which 
would permit any country, particularly those where the concept of interest was 
incompatible	with	 their	 religion,	 to	 apply	 the	 relevant	 clauses	 in	 a	 different	
manner.”36		In	a	similar	way,	delegate	Sami	(Iraq)	had	pointed	out	that	“certain	
Arab	countries	did	not	charge	interest.	 	His	delegation	would	have	preferred	
that there were no reference at all to interest in the Convention.  If, however, 
a	 provision	 concerning	 that	 question	 had	 to	 be	 included	 it	would	 desirable,	
in	order	to	make	it	possible	for	the	countries	which	did	not	charge	interest	to	
accede	 to	 the	Convention,	 to	 allow	 them	expressly	 to	 enter	 a	 reservation	 to	
such	a	provision.”37

In	spite	of	these	statements	by	delegates,	no	formal	proposal	to	authorize	
an	interest-specific	reservation	was	ever	made,	neither	within	the	UNCITrAL	

31. Schroeter, supra note 22, at ¶ 2.
32. See enderleIn & masKow, supra note 3, at art. 98 n. 1; Schroeter, supra note 22, at ¶ 

1; Ulrich G. Schroeter, Reservations and the CISG: The Borderland of Uniform International 
Sales Law and Treaty Law after Thirty-Five Years, 41 brooK. J. InT’l l. 203, 222 (2015).

33. See Schroeter, supra note 22, ¶ 5; Int’l L. Comm’n, supra note	22,	guideline	3.1.4	
cmt.	(5)	(“it	goes	without	saying	that	when	the	content	of	a	specified	reservation	is	 indeed	
indicated in the reservations clause itself, a reservation consistent with that provision is not 
subject	to	the	test	of	compatibility	with	the	object	and	purpose	of	the	treaty”).

34. See	Spagnolo	&	Bhatti,	supra note 6, at 195; Twibell, supra note 6, at 79.
35.	 For	a	summary	of	the	discussions	within	UNCITrAL,	see	8	Y.B.	U.	N.	Comm’n	on	

Int’l	Trade	L.	60,	U.N.	doc.	A/Cn.9/SEr.A/1977	at	n.	495	(“The	discussions	in	respect	of	the	
place	at	which	the	interest	should	be	calculated	brought	forth	a	number	of	proposals	whose	
objective	was	the	deletion	of	[draft]	article	58	or	the	possibility	of	rendering	it	inoperative	in	
relation	to	individual	States,	either	by	means	of	reservation	or	by	means	of	declaration.”).

36. United Nations Conference on Contracts for the International Sale of Goods, official	
records:	documents	of	the	Conference	and	Summary	records	of	the	Plenary	Meetings	and	
of	 the	Meetings	 of	 the	Main	Committees,	 at 416	 n.	 10,	U.N.	doc.	A/CoNF.97/19	 (1991)	
[hereinafter	official	records].

37. See id., at 418 n. 20.
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Working	Group	nor	during	 the	1980	diplomatic	Conference	 in	Vienna.	 	This	
in	turn	resulted	in	no	express	reservation	of	this	kind	eventually	being	included	
into	the	Convention’s	text.		As	Article	98	CISG	makes	clear,	CISG	Contracting	
States	observing	Islamic	law	are	therefore	barred	from	nevertheless	declaring	a	
reservation	against	 the	Convention’s	provisions	on	 interest.38	 	The	wording	of	
Article	98	CISG,	notably	its	reference	to	reservations	“expressly	authorized”	in	
the Convention, as well as this provision’s purpose furthermore stand in the way 
of	any	unspoken	authorization	of	an	interest-specific	reservation	being	read	into	
the	CISG	by	means	of	an	excessively	flexible	‘interpretation’.39

C. The	Article	92	CISG	reservation	and	its	(limited)	exclusion	effect
Upon its recent accession to the CISG, Saudi Arabia declared an Article 92 

CISG	reservation,	stating	that	it	will	not	be	bound	by	Part	III	of	the	Convention.40  
The	 effect	 of	 such	 a	 reservation	 is	 standardized	 in	Article	 92(2)	CISG.	From	
this provision, it follows that Saudi Arabia “is not to be considered a Contract-
ing	State	within	Article	1(1)	CISG	in	respect	of	matters	governed	by	Part	III,”	
or	Articles	25–88	CISG.	Saudi	Arabia	is	the	first	Contracting	State	in	the	history	
of	the	CISG	to	make	this	precise	reservation,	although	Article	92	CISG	reserva-
tions had been made before by the four Scandinavian (Nordic) States Denmark, 
Finland,	Norway	and	Sweden,	albeit	with	regard	to	Part	II	of	the	CISG	(these	
reservations have since all been withdrawn in accordance with the procedure set 
forth in Article 97(4) CISG41).

From	 the	experience	made	by	 the	Scandinavian	States,	we	have	 learned	
that the effect of Article 92 CISG reservations as standardized by Article 92(2) 
CISG can easily be misunderstood,42	and	that	this	effect	is	less	far-reaching	than	
is sometimes assumed.  In particular, an Article 92 CISG reservation does not 
mean	that	the	Part	of	the	Convention	it	pertains	to—in	Saudi	Arabia’s	case,	Part	
III—can never apply to parties from or in courts of the reservation State, in spite 
of	the	State	having	declared	that	“it	will	not	be	bound	by”	this	Part	of	the	Con-
vention	(Article	92(1)	CISG).	 	The	reason	for	 this	generally	agreed	result	 lies	
in the interaction between Article 92(2) CISG and Article 1(1) CISG referred to 

38.	 This	sometimes	appears	to	be	overlooked	in	legal	writings;	see Akaddaf, supra note 
6, at 56; Chuah, supra note 6, at 203.

39. Ulrich G. Schroeter, supra note 22, at ¶ 3.
40. See supra Introduction.
41. See Jan Kleineman, The New Nordic Approach to CISG Part II: Pragmatism Wins the 

Day?, in The CIsG ConvenTIon and domesTIC ConTraCT law: harmony, Cross-InspIraTIon, 
or dIsCord?	21	(Joseph	Lookofsky	&	Mads	Bryde	Andersen	eds.,	2014);	Joseph	Lookofsky,	
The CISG in Denmark and Danish Courts, 80 nordIC J. InT’l l. 295, 302-03 (2011); Ulrich G. 
Schroeter, Article 92 CISG: Reservation Regarding Part II or III, in CommenTary on The un 
ConvenTIon on The InTernaTIonal sale of Goods (CIsG) ¶ 9 (Ingeborg	Schwenzer	&	Ulrich	
G. Schroeter eds., 5th ed. 2022).

42. See Joseph Lookofsky, Alive and Well in Scandinavia: CISG Part II, 18 J.l. & Com. 
289,	291	(1999)	(describing	the	legal	effect	of	Article	92	CISG	reservation	as	“dubious”).
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therein:43	although	Saudi	Arabia’s	Article	92	CISG	reservation	does	exclude	the	
application	of	Part	III	in	accordance	with	Article	1(1)(a)	CISG,	the	same	is	not	
necessarily the result under Article 1(1)(b) CISG.

Let	us	 take	 a	 simple	 example,	 namely	 a	 sales	 contract	 between	 a	buyer	
from	Saudi	Arabia	and	a	seller	from	Switzerland.		If	we	first	look	at	Article	1(1)
(a)	CISG,	it	is	clear	that	the	conditions	of	this	provision	are	not	fulfilled	because	
Article 1(1)(a) CISG requires that both parties have their places of business in 
CISG	Contracting	States	and	Saudi	Arabia,	according	to	Article	92(2)	CISG,	is	
not	to	be	considered	a	Contracting	State	in	respect	of	matters	governed	by	Part	
III.		Accordingly,	Part	III	of	the	CISG	does	not	apply	to	this	sales	contract	under	
Article	1(1)(a)	CISG.		This	effect	has	been	confirmed	multiple	times	in	case	law	
concerning	the	Scandinavian	States’	Article	92	reservations	regarding	Part	II44 
and	is	undisputed	among	commentators.45

But the outcome may well be different under Article 1(1)(b) CISG, the 
second	ground	 for	 the	Convention’s	 applicability:	According	 to	Article	 1(1)
(b) CISG, the CISG also applies whenever the rules of private international 
law	 lead	 to	 the	 application	of	 the	 law	of	 a	CISG	Contracting	State.	 	 In	 our	
example,	the	applicability	of	Part	III	therefore	depends	on	which	law	the	rules	
of private international law of the forum State point to: if these rules lead to the 
application	of	the	law	of	Saudi	Arabia,	Part	III	again	does	not	apply,	because	
Article 92(2) CISG provides that Saudi Arabia is not to be considered a Con-
tracting	State	in	respect	of	Part	III.	But	if	the	rules	of	private	international	law	
lead	to	the	application	of	Swiss	law—and	this	would	be	so,	for	example,	if	the	
case was heard in a Swiss court, because Switzerland’s rules of private inter-
national	 law	(namely	Article	3(1)	of	 the	1955	Hague	Convention	on	the	law	
applicable	to	international	sales	of	goods46)	generally	point	to	the	law	of	the	

43. See Malcolm Evans, Article 92, in CommenTary on The InTernaTIonal sales law: 
The 1980 vIenna sales ConvenTIon	¶	2.3	(Cesare	Massimo	Bianca	&	Michael	Joachim	Bonell	
eds., 1987); Lookofsky supra note 42, at 292; Schroeter, supra note 41, ¶ 3.

44. See	 Incorporation	 of	orgalime	S2000,	No. VS	rS	 sklep	 III	 Ips	 92/2014,	CISG-
online	5270,	¶¶	12-13	(Supreme	Court	July	14,	2015)	(Slovn.)	(concerning	the	effect	of	the	
Swedish	Article	92	reservation);	danish	Chairs,	No.	6	o	160/10,	CISG-online	2292,	¶¶	10-11	
(Landgericht	Lübeck	dec.	30,	2010)	(Ger.)	 (concerning	 the	effect	of	 the	danish	Article	92	
reservation);	Valero	Marketing	&	Supply	Company	v.	Greeni	oy,	373	F.Supp.2d	475,	480	
(d.N.J.	2005)	(concerning	the	effect	of	the	Finnish	Article	92	reservation);	Fresh	Salmon,	No.	
15	o	50/03,	CISG-online	905,	¶	22	(Landgericht	Bielefeld	dec.	12,	2003)	(Ger.)	(concerning	
the effect of the Danish Article 92 reservation); Mitchell Aircraft Spares, Inc. v. European 
Aircraft	Services	AB,	23	F.Supp.2d	915,	918	(N.d.	Ill.	1998)	(concerning	 the	effect	of	 the	
Swedish Article 92 reservation); Swedish Goods, No. 12.G.75.693/1995/38, CISG-online 252 
(Metropolitan	Ct.	Budapest	May	 21,	 1996)	 (Hung.)	 (concerning	 the	 effect	 of	 the	 Swedish	
Article 92 reservation).

45. See honnold & fleChTner, supra note 1, ¶ 650; Lookofsky supra note 42, at 293; 
Schroeter, supra note 41, ¶ 20.

46. See Convention on the Law Applicable to International Sales of Goods, supra note 
27, at art. 3(1).
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seller—then	Part	 III	of	 the	CISG	would	apply	 to	 the	contract	 in	accordance	
with	Article	 1(1)(b)	CISG,	 because	 Switzerland	 is	 a	Contracting	 State	with	
respect	to	Part	III.		This	limited	effect	of	Article	92	reservations	was	confirmed	
in	case	law	concerning	the	danish	reservation	regarding	Part	II47	and	is	gener-
ally	accepted	among	commentators.48

In	essence,	the	limited	exclusion	effect	of	any	Article	92	CISG	reservation	
as	standardized	by	Article	92(2)	CISG	therefore	means	that	Part	III	of	the	Con-
vention	will	still	apply	to	sales	contracts	 involving	a	party	from	an	Article	92	
CISG	reservation	State	(like	Saudi	Arabia),	including	in	the	courts	of	a	reserva-
tion	State,	in	certain	constellations	governed	by	Article	1(1)(b)	CISG.		In	terms	
of	public	international	law,	application	of	Part	III	of	the	Convention	in	such	con-
stellations is furthermore not merely a matter of discretion for the Article 92 
CISG	reservation	State,	but	rather	its	treaty	law	obligation.49

D. Article 95 CISG as a possible supplementary reservation
The	incompleteness	of	Article	92	CISG’s	exclusion	effect	could	only	be	

overcome by way of an additional reservation, namely the one authorized in 
Article 95 CISG,50	which	entirely	excludes	the	reservation	State’s	obligation	to	
apply Article 1(1)(b) CISG.

1. Supplementary use of Article 95 CISG reservation and policy 
considerations

In practice under the Sales Convention, the interaction between the 
Article 92 CISG and the Article 95 CISG reservations could inter alia be wit-
nessed in Mitchell Aircraft Spares, Inc. v. European Aircraft Service AB, a case 
decided by a U.S. district court in 1998.51	 	When	addressing	 the	 formation	of	
the contract between the U.S. buyer Mitchell Aircraft Spares and the Swedish 

47. See Elinette	Konfektion	Trading	ApS	v.	Elodie	S.A.,	No.	B-3691-97,	CISG-online	
486 (Østre Landsret April 23, 1998) (Den.).

48. See Evans, supra note 43, ¶ 2.4; honnold & fleChTner, supra note 1, ¶ 650; 
Lookofsky, supra	 note	 42,	 at	 294–95;	 Ulrich	 Magnus,	 The Scandinavian Reservation 
Under Art. 92 CISG, 57 sCandInavIan sTud. l. 195, 199 (2012); Schroeter, supra note 41, 
¶ 25; Claude wITz, venTe InTernaTIonale de marChandIses: ConvenTIons de vIenne eT de 
new yorK – ConTraT – presCrIpTIon [International	Sale	of	Goods	 :	Vienna	and	New	York	
Conventions	–	Contract	–	Prescription]	n. 531.12	(2d	ed.	2023);	Wolfgang	Witz	&	Manuel	
Lorenz, Artikel 92, in InTernaTIonal eInheITlIChes KaufreChT: praKTIKer-KommenTar 
und verTraGsGesTalTunG zum CIsG	 [Internationally	 Uniform	 Purchase	 Law:	 Practitioner	
Comment	and	Contract	design	on	the	CISG]	¶	2	(Witz	et	al.	eds.,	2d	ed.	2016).

49. See Franco	Ferrari,	Universal and Regional Sales Law: Can They Coexist?, 8 unIf. 
l. rev. 177, 183 (2003); Lookofsky, supra note 42, at 295; Schroeter, supra note 41, ¶ 26; 
Witz	&	Lorenz,	supra note 48.

50. honnold & fleChTner, supra	 note	 1,	 ¶	 650;	Magnus,	 supra note 48; Schroeter, 
supra note 41, ¶ 22.

51. See Mitchell	Aircraft	Spares,	Inc.	v.	European	Aircraft	Service	AB,	23	F.Supp.2d	
915 (N.D. Ill. 1998).
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seller European Aircraft Service, the court held that the contract formation pro-
visions	Part	II	of	the	CISG	could	not	be	applied	in	accordance	with	Article	1(1)
(a) CISG because Sweden had made an Article 92 reservation with respect of 
Part	 II,	which	at	 that	 time	was	still	 in	effect.52  Given that the U.S. has made 
an	Article	95	CISG	reservation,	 the	deciding	court	could	not	have	recourse	to	
Article 1(1)(b) CISG (which, as a result of the Article 95 CISG reservation, does 
not apply in U.S. courts); instead, it looked to the private international law of the 
forum (Illinois) and applied Illinois contract formation rules, because the parties 
had	so	agreed.53

While	some	of	the	Sales	Convention’s	reservations	(Articles	93,	94	and	
96 CISG) can only be declared if certain substantive prerequisites—the Con-
tracting	State’s	multi-territorial	constitutional	structure	(Article	93	CISG);	the	
similarity of its domestic sales law rules to those of other States (Article 94 
CISG);	 its	 domestic	 legislation	 requiring	 sales	 contracts	 to	 be	 concluded	 in	
writing	(Article	96	CISG)—are	fulfilled,	Article	95	CISG	names	no	such	pre-
requisites;	 it	 may	 therefore	 be	 declared	 by	 any	 Contracting	 State	 which	 so	
desires and for any reason or purpose.54		As	a	result	of	this	flexible	prerequi-
sites	 design,	 a	Contracting	 State	 could	make	 an	Article	 95	 declaration	with	
the	 specific	 goal	 of	 supplementing	 its	Article	 92	CISG	 reservation,	 thereby	
effectively	 excluding	 any	 application	 of	 the	 Convention’s	 Part	 to	 which	 its	
Article	92	CISG	reservation	pertains	(in	case	of	Saudi	Arabia,	Part	III)	in	its	
courts via Article 1(1)(b) CISG.  However, it must be noted that any Article 95 
reservation, once made, not only affects Article 1(1)(b) CISG’s application 
with	respect	to	one	specific	Part	of	the	Convention,	but	with	respect	to	all	of	
the	Convention’s	 Parts,	 so	 that	 the	 entire	 application	 of	 the	Convention	 via	
Article	 1(1)(b)	 CISG	 is	 thereby	 being	 restricted.	 	 This	 effect	 of	Article	 95	
CISG	as	standardized	by	this	provision’s	wording	cannot	be	further	narrowed	
down	by	a	State	using	the	reservation,	given	that	Article	98	CISG	also	prohib-
its	the	making	of	merely	partial	reservations	under	the	Sales	Convention.55  The 

52. Sweden withdrew its Article 92 CISG reservation in 2012, with the withdrawal 
becoming	effective	 in	accordance	with	Article	97(4)	CISG	on	1	december	2012.	See U.N. 
Secretary-General, Convention on Contracts for the International Sale of Goods, Depositary 
Notification,	U.N.	doc.	C.N.289.2012.TrEATIES-x.10	(May	30,	2012).

53. See European	Aircraft	Service	AB,	23	F.Supp.2d	at	918.
54. See Ulrich G. Schroeter, Backbone or Backyard of the Convention? The CISG’s 

Final Provisions, in sharInG InTernaTIonal CommerCIal law aCross naTIonal boundarIes: 
fesTsChrIfT for alberT h. KrITzer on The oCCasIon of hIs eIGhTIeTh bIrThday 425, 432 
(Camilla	Baasch	Andersen	&	Ulrich	G.	Schroeter	eds.,	2008).

55. See Franco	 Ferrari,	 Artikel 1, in KommenTar zum un-KaufreChT (CIsG) 
[Commentary on the UN Convention on the International Sale of Goods (CISG)] ¶ 79 
(Ulrich	G.	 Schroeter	 ed.,	 8th	 ed.	 2024);	 Peter	Mankowski,	Artikel 95, in InTernaTIonales 
verTraGsreChT: rom I-vo, CIsG, Cmr, faCTü – KommenTar [International Contract 
Law:	rome	 I-Vo,	CISG,	CMr,	FactÜ	–	Comment]	¶	8	 (Franco	Ferrari	 et	 al.	 eds.,	3d	ed.	
2018); Schroeter, supra note 22, ¶ 15; but see roland loewe, InTernaTIonales KaufreChT 
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standardization of Article 95 CISG’s effect means that this reservation’s use by 
an Article 92 reservation State can never have a solely supplementary charac-
ter	merely	complementing	Article	92	CISG’s	limited	exclusion	effect,	but	will	
always affect Article 1(1)(b) CISG’s applicability in its entirety.  Article 95 
CISG’s	standardized	effect	would	therefore	significantly	exceed	a	desired	sup-
plementary purpose.

Against	 the	background	of	 this	over-effect,	 the	making	of	 an	Article	95	
CISG reservation in order to supplement an Article 92 CISG reservation is not 
recommended.		In	addition,	such	a	step	is	arguably	unnecessary,	because	there	
are	other	(and,	it	is	submitted,	better)	ways	to	achieve	a	desired	flexibility,	which	
will be further addressed below.

2. Time	for	making	an	Article	95	CISG	reservation
It	may	first	be	useful	 to	briefly	address	yet	another	feature	of	Article	95	

CISG,	namely	the	time	at	which	such	a	reservation	may	be	declared.		According	
to	the	provision’s	wording,	this	reservation	has	also	insofar	been	standardized	in	
its content, and the Sales Convention’s drafters decided that declarations under 
Article 95 CISG can only be made “at the time of the deposit of an instrument of 
ratification,	acceptance,	approval	or	accession.”	Article	95	CISG	is	thus	clearly	
more restrictively framed than the reservations in Articles 94 and 96 CISG, 
which	may	be	declared	‘at	any	time’.		But	Article	95	CISG	also	slightly	differs	
from	Articles	92	and	93	CISG	in	 that	 they	authorize	 their	 reservations	 ‘at	 the	
time	of	signature,	ratification,	acceptance,	approval	or	accession’,	without	refer-
ring	to	the	respective	instruments’	deposit.

In	practical	terms,	the	admissible	time	for	making	an	Article	95	reserva-
tion can become relevant should an Article 92 CISG reservation State want to 
avail itself of a supplementary Article 95 declaration, in spite of the contrary 
policy consideration outlined above.56	 	Experience	with	past	Article	92	CISG	
reservations	indicates	that	the	inherent	limitation	to	this	reservation’s	exclusion	
effect57	is	often	initially	overlooked,	and	only	becomes	apparent	to	government	
officials	of	Article	92	reservation	States-to-be	after	the	declared	reservation	has	
been	discussed	in	detail	by	academic	experts.58		This	scenario	begs	the	question:	
can	a	State	that	has	already	deposited	its	instrument	of	ratification,	acceptance,	

[International	Sales	Law]	108	(1989);	Ulrich	Magnus,	Wiener UN-Kaufrecht (CISG), in JulIus 
von sTaudInGers KommenTar zum bürGerlIChen GeseTzbuCh mIT eInführunGsGeseTz und 
nebenGeseTzen [Julius	Von	Staudinger’s	Commentary	on	 the	Civil	Code	with	 Introductory	
Law and Subsidiary Laws] art. 98 ¶ 1 (2018).

56. See supra	Part	I.d.1.
57. See supra	Part	I.C.
58.	 For	the	experience	with	the	Article	92	CISG	reservations	made	by	the	Scandinavian	

States, see Lookofsky, supra	note	42,	at	299:	“	.	.	.		this	flickering	and	essentially	fortuitous	
application	of	CISG	Part	 II	 can	hardly	 have	been	what	Scandinavian	 legislators	 sought	 to	
achieve by their Article 92 declarations  . . . “.



UNIForMITY	ANd	STANdArdIzEd	FLExIBILITY	UNdEr	THE	CISG 205

approval or accession (accompanied by an Article 92 CISG reservation) with the 
Sales	Convention’s	depositary	still	“supplement”	its	Article	92	CISG	declaration	
by	an	Article	95	CISG	declaration,	should	it	so	desire?

At	first	sight,	Article	95	CISG’s	wording	with	its	unique	reference	to	“the	
time	of	the	deposit	of”	an	instrument	of	accession	does	not	seem	to	allow	for	
this reservation to be made after that moment.  However, a systematic inter-
pretation	of	Article	95	CISG	and	the	provision’s	drafting	history	both	support	
a	more	flexible	reading:	Pursuant	to	the	first	sentence	of	Article	97(3)	CISG,	
declarations	 of	which	 the	 depositary	 receives	 formal	 notification	 before	 the	
CISG’s	entry	into	force	in	respect	of	the	declaring	State	only	take	effect	simul-
taneously with such entry into force.  This provision covers any reservation 
under Articles 92–96 CISG that is declared at any time prior to the Conven-
tion’s	entry	into	force	for	the	declaring	State59 and synchronizes the effect of 
such declarations with the entry into force,60 which in turn only occurs once a 
twelve-month	grace	period	from	the	 instrument	of	 ratification	or	accession’s	
deposit has passed.61		Against	this	background,	it	is	difficult	to	see	why	a	dec-
laration under Article 95 CISG should be the only reservation that needs to 
be	notified	to	the	depositary	together	with	the	instrument	of	accession,	while	
all	 other	 CISG	 reservations	 may	 be	 notified	 later.	 	 The	 drafting	 history	 of	
Article 95 CISG further supports the view that its reference to the “time of 
deposit”	does	not	reflect	a	conscious	policy	decision,	but	is	the	mere	result	of	a	
historical	oversight.		In	contrast	to	the	CISG’s	other	reservations,	whose	word-
ings	were	proposed	within	UNCITrAL	early	on	and	then	carefully	vetted	in	
the Second Committee at the 1980 Vienna Diplomatic Conference, Article 95 
CISG	was	very	much	a	last-minute	addition	to	the	Convention’s	draft	text,	pro-
posed	 in	 the	plenum	on	 the	diplomatic	Conference’s	 last	working	day62 and 
adopted	without	 any	 in-depth	 scrutiny	of	 its	wording.63  This left simply no 
time	to	align	its	text	with	that	of	the	other	CISG	reservations,64 as otherwise 
would likely have been done.

59. See Ulrich G. Schroeter, Article 97 CISG: Formalities, Taking Effect and Withdrawals 
of Declarations, in CommenTary on The un ConvenTIon on The InTernaTIonal sale of Goods 
(CIsG)	¶	17	(Ingeborg	Schwenzer	&	Ulrich	G.	Schroeter	eds.,	5th	ed.	2022).

60. See id. ¶ 18.
61. CISG, supra note 2, at art. 99(1)-(2).
62. See Ulrich G. Schroeter, Applicability of UNCITRAL’s Sales Convention of 1980 and 

its Limitation Convention of 1974/1980 via “Rules of Private International Law”: Remarks on 
Occasion of Czechia’s Declaration Withdrawals, 22 vIndobona J. 14, 21-22 (2018).

63. See Schroeter, supra note 32, at 225-26; Ulrich G. Schroeter, Article 95 CISG: 
Reservation Regarding Article 1(1)(b), in CommenTary on The un ConvenTIon on The 
InTernaTIonal sale of Goods (CIsG)	¶	12	(Ingeborg	Schwenzer	&	Ulrich	G.	Schroeter	eds.,	
5th ed. 2022).

64.	 A	 further	 drafting	 particularity	 concerns	 the	 moment	 of	 “signature”	 which	 is	
mentioned in Articles 92 and 93 CISG, but not in Article 95 CISG. Given that the Sales 
Convention	was	 only	 open	 for	 signature	 until	 30	 September	 1981,	 the	 point	 has	 lost	 any	
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In summary, it is therefore submitted that an Article 95 CISG reservation 
can	still	be	declared	by	a	newly-acceding	State	after	its	instrument	of	ratification,	
acceptance,	approval	or	accession	has	been	deposited,	as	 long	as	 the	Conven-
tion has not yet entered into force for the State in accordance with Article 99(2) 
CISG. After the entry into force, an Article 95 CISG reservation (“supplemen-
tary”	or	other)	can	in	any	case	no	longer	be	made,	and	Contracting	States	which	
so	desire	are	only	left	with	the	unattractive	option	of	first	denouncing	the	Con-
vention	pursuant	 to	Article	101	CISG,	 and	 then	 re-acceding	 to	 it	 subject	 to	 a	
timely Article 95 CISG declaration.65

E. Uncertainties	about	the	effect	of	an	Article	92	CISG	reservation	regarding	
Part	III

1. Standardization of reservation’s substantial scope, Article 92(2) 
CISG

Apart	from	defining	an	Article	92	CISG	reservation’s	general	effect	on	the	
reserving	State’s	Contracting	State	status	under	Article	1(1)	CISG	(as	addressed	
above66),	Article	92(2)	CISG	further	specifies	the	substantial	scope	of	such	effect	
(“in	respect	of	matters	governed	by	the	Part	to	which	the	declaration	applies”).		
Given	 that	Saudi	Arabia	 is	 the	first	CISG	Contracting	State	 to	 have	made	 an	
Article	 92	 CISG	 reservation	 regarding	 Part	 III,	 there	 is	 no	 practical	 experi-
ence	of	determining	its	precise	effect.	 	But	 it	 is	apparent	from	the	wording	of	
Article 92(2) CISG that the provision is based on the unspoken assumption that 
all	“matters”	governed	by	the	CISG	can	be	neatly	allocated	to	one	specific	Part	of	
the	Convention.		While	this	may	be	true	in	the	majority	of	cases,	it	is	not	neces-
sarily always so.67		Without	attempting	to	be	exhaustive,	a	number	of	potentially	
challenging	constellations	come	to	mind:

2. Matters	that	may	(or	may	not)	be	governed	by	Part	III:	Examples
It	already	starts	with	the	term	“contract	of	sale”	which	appears	in	Article	

1(1)	and	various	other	CISG	provisions,	but	is	not	expressly	defined	in	the	Con-
vention.	 	 Courts	 have	 therefore	 developed	 a	 “contract	 of	 sale”	 definition	 by	
referring	to	the	seller’s	obligations	as	summarized	in	Article	30	CISG	and	the	
buyer’s	obligations	as	summarized	in	Article	53	CISG,68 both of which are pro-

practical	relevance,	but	it	remains	difficult	to	see	why	an	Article	95	CISG	reservation	was	not	
expressly	authorized	at	the	time	of	signature,	while	all	other	reservations	were.

65. See wIlhelm-albreChT aChIlles, KommenTar zum un-KaufreChTsübereInKommen 
(CIsG) [Commentary on the UN Convention for the International Sale of Goods (CISG)] art. 
95 ¶ 1 (2d ed., 2019); Schroeter, supra note 63, ¶ 20.

66. See supra	Part	I.C.
67.	 Magnus,	supra note 48, at 215.
68. Gardena House S.a.r.l. v. Timber Group UAB, No. 3K-3-85/2012, CISG-online 

5111	 (Supreme	Court	Mar.	 9,	 2012)	 (Lith.);	Bowling	Alleys,	No.	VIII	 zr	 410/12,	CISG-
online	2513,	¶	13	(Supreme	Court	May	28,	2014)	(Ger.);	VÚB	a.s.	v.	LIToz	s.r.o.,	No.	23	
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visions	located	in	Part	III	of	the	Convention	and	therefore	technically	captured	
by Saudi Arabia’s Article 92 CISG declaration.  Does this mean that the “con-
tract	of	sale”	concept	must	be	framed	differently	where	an	Article	92	reservation	
prevents	Part	III	from	applying,	e.g.	by	looking	to	the	term’s	definition	under	the	
gap-filling	domestic	law	instead?

Another	complex	issue	has	been	the	necessary	definiteness	of	the	price	
in CISG offers and the admissibility of open price contracts under the Con-
vention,	which	has	generally	been	assessed	by	taking	into	account	both	Article	
14(1)	CISG	(the	opening	provision	of	Part	II)	and	Article	55	CISG	(located	in	
Part	III).69		Is	it	convincing	to	treat	open	price	contracts	in	one	way	where,	as	in	
most cases, the entire Convention applies, but differently where an Article 92 
CISG declaration encompasses Article 55 CISG (or, for that matter, Article 
14(1)	CISG)?

Yet	another	interpretative	topic	that	CISG	case	law	has	addressed	by	refer-
ring	to	provisions	in	Part	II	(namely	Article	19(3)	CISG)	as	well	as	in	Part	III	
(Article 81(1) CISG) is the applicability of the Convention’s contract forma-
tion	 rules	 to	 party	 agreements	 about	 forum	 selection	 clauses	 and	 arbitration	
clauses70—admittedly, the potential effect of an Article 92 CISG reservation 
would	be	less	severe	in	this	context,	because	both	provisions	appear	to	support	
the same interpretative outcome.

Last	but	not	least,	one	can	ask	whether	the	important	exercise	of	gap-fill-
ing	by	 recourse	 to	general	principles	underlying	 the	Convention	 (Article	7(2)	
CISG)	is	affected	by	an	Article	92	CISG	reservation.		Is	such	gap-filling	always	
a	“matter”	governed	by	Article	7(2)	CISG	and	therefore	unaffected	by	Article	92	

Cdo	427/2017-336,	CISG-online	4867,	¶	22	(Supreme	Court	Jan.	29,	2019)	(Czech);	Trading	
B.V.	v.	St.	Paul	N.V.,	No.	Hd	200.028.026,	CISG-online	2179,	¶	4.4.2	 (Court	of	Appeals-
Hertogenbosch	Jan.	18,	2011)	(Neth.);	Kayoom	GmbH	v.	[…]	B.V.,	No.	200.313.239,	CISG-
online	6819,	¶	9	(Court	of	Appeals	Gerechtshof	Arnhem-Leeuwarden	Feb.	6,	2024)	(Neth.);	
Bridgestone/Firestone	GmbH	v.	Weimar	d.o.o.,	No.	Pž-2047/03-8,	CISG-online	3284	(High	
Commercial Court Dec.19, 2006) (Croat.); Construction Materials Case IV, No. App 91/04, 
CISG-online 965, ¶ 11 (Court of Appeals Jura Nov. 3, 2004) (Switz.); olitalia	s.r.l.	v.	zintix	
Pty	Ltd.,	No.	2691/2009,	CISG-online	2585	(district	Court	Forlí	March	6,	2012)	(It.).

69. See	displays	 for	Watches,	No.	 JI11.036221-151531,	CISG-online	 2761,	 ¶	 47–50	
(Court	 of	Appeals	 Canton	Vaud	 Feb.	 29,	 2016)	 (Switz.);	Vincent	 Fortier,	 Le	 Prix	 dans	 la	
Convention de Vienne sur La Vente Internationale de Marchandises: Les Articles 14 et 55 
[Price	 in	 the	Vienna	Convention	 on	 the	 International	 Sale	 of	Goods:	Articles	 14	 and	 55],	
Journal du droIT InTernaTIonal [JdI]	381	(1990)	(Fr.);	Ulrich	G.	Schroeter,	Article 14 CISG: 
Offer (Including Incorporation of Standard Terms), in CommenTary on The un ConvenTIon 
on The InTernaTIonal sale of Goods (CIsG)	¶¶	96-98	with	references	to	case	law	(Ingeborg	
Schwenzer	&	Ulrich	G.	Schroeter	eds.,	5th	ed.	2022).

70. See Ground	 Mace,	 No.	 I	 zr	 245/19,	 CISG-online	 5488,	 ¶	 38	 (Supreme	 Court	
Nov. 26, 2020) (Ger.); Ulrich G. Schroeter, Introduction to Articles 14–24 CISG: General 
Questions Regarding the Formation of the Contract, in CommenTary on The un ConvenTIon 
on The InTernaTIonal sale of Goods (CIsG)	¶	53	(Ingeborg	Schwenzer	&	Ulrich	G.	Schroeter	
eds., 5th ed. 2022).
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CISG	declarations	 (given	 that	Article	 7	CISG	 is	 located	 in	 Part	 I),	 or	 should	
the	decisive	point	of	reference	be	the	CISG	provision(s)	that	reflect	the	partic-
ular	general	principle	underlying	the	Convention?71 And, if the latter approach 
is	adopted,	does	an	Article	92	CISG	reservation	bar	recourse	to	a	general	prin-
ciple	that	is	not	only	reflected	in	CISG	provisions	located	in	the	Part	concerned	
by	the	reservation,	but	also	in	provisions	in	other	Parts	of	the	Convention	(as,	
for	 example,	 the	 prohibition	 of	 contradictory	 behavior	 (venire contra factum 
proprium),	a	general	principle	underlying	 the	Convention	(Article	7(2)	CISG)	
derived	 in	 case	 law	 from	both	Article	 16(2)	CISG	 (located	 in	Part	 II)	 and	 to	
Article	29(2)	CISG	(located	in	Part	III);72 or the allocation of the burden of proof, 
based	as	a	general	principle	on	both	Article	2(a)	CISG	(located	 in	Part	 I)	and	
Article	79(1)	CISG	(located	in	Part	III)73)?

3. Uniformity in the Convention’s application (Article 7(1) CISG) as 
decisive	goal

When	dealing	with	such	less-than-clearly	allocated	matters	under	CISG	
contracts	involving	a	party	from	an	Article	92	CISG	reservation	State,	it	is	sub-
mitted that Article 7(1) CISG provides the decisive point of reference.  Article 
7(1) CISG and its central aim of an international uniform interpretation of the 
Convention remain unaffected by any Article 92 CISG reservation, irrespec-
tive	 of	 such	 reservation	 pertaining	 to	 Part	 II	 or	 Part	 III	 of	 the	 Convention.		
The	goal	of	an	internationally	uniform	construction	of	the	CISG’s	provisions,	
which	has	convincingly	been	read	as	a	treaty	law	obligation	of	all	CISG	Con-
tracting	States74	 (including	 those	 that	have	made	a	 reservation	under	Article	
92 CISG), militates in favor of an interpretation and application of all CISG 
provisions	in	line	with	existing	persuasive	precedents,	even	if	such	precedents	
were	 developed	with	 reference	 to	 provisions	 in	 or	 general	 principles	 drawn	
from	a	Part	of	the	Convention	by	which	the	Article	92	CISG	reservation	State	
is	not	“bound”	(Article	92(1)	CISG).	If	Article	92(2)	CISG	is	read	as	proposed	

71. In the latter sense, see	Pascal	Hachem,	Article 7 CISG: Interpretation of Convention 
and Gap-Filling, in CommenTary on The un ConvenTIon on The InTernaTIonal sale of Goods 
(CIsG)	¶¶	33-34	(Ingeborg	Schwenzer	&	Ulrich	G.	Schroeter	eds.,	5th	ed.	2022).

72. See MITEC	Automotive	AG	 v.	 Ford	Motor	Company,	No.	 5	U	 1042/12,	CISG-
online 2664, ¶ 54 (Court of Appeals Jena Dec. 8, 2015) (Ger.); Hachem, supra note 71, ¶ 33.

73. See Milk	Powder,	No.	VIII	zr	304/00,	CISG-online	651,	¶	24	(Supreme	Court	Jan.	
9, 2002) (Ger.); Hachem, supra note 71, ¶ 35.

74. See Michael	G.	Bridge,	Uniformity and Diversity in the Law of International Sale, 
15 paCe InT’l l. rev.	 55,	 87	 (2003);	Harry	M.	 Flechtner,	Recovering Attorneys’ Fees as 
Damages Under the U.N. Sales Convention: The Role of Case Law in the New International 
Commercial Practice, with Comments on zapata	Hermanos	v.	Hearthside	Baking,	22	nw. J. 
InT’l l. & bus. 121, 125 (2002); Ulrich G. Schroeter, Introduction to Articles 89–101 CISG: 
General Questions Regarding the Final Provisions, in CommenTary on The un ConvenTIon 
on The InTernaTIonal sale of Goods (CIsG)	¶	8	(Ingeborg	Schwenzer	&	Ulrich	G.	Schroeter	
eds., 5th ed. 2022).
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here, an Article 92 reservation therefore results in the reservation State not 
being	considered	a	Contracting	State	within	Article	1(1)	CISG	 in	 respect	of	
matters exclusively	governed	by	the	Part	of	the	Convention	to	which	the	dec-
laration applies, while the Convention’s rules about all other matters apply 
to parties from such reservation State in an internationally uniform manner 
(Article 7(1) CISG).

II. lImITs To The CIsG’s subsTanTIve sCope

A. A	source	of	flexibility
In a maybe less obvious way, the Sales Convention furthermore achieves 

flexibility	for	its	Contracting	States	through	its	limited	substantive	scope.		As	is	
well	known,	the	CISG	does	not	govern	each	and	every	legal	question	that	may	
arise	under	international	sales	contracts,	instead	limiting	its	scope	to	a	range	of	
matters	that	were	deemed	most	important	in	commercial	practice,	and	leaving	
some further matters unaddressed.75  Some commentators view the fact that 
certain	matters	are	not	governed	by	the	Convention—often	referred	to	as	“gaps”	
in	the	CISG—rather	critically,	because	the	legal	uniformity	achieved	is	thereby	
not	as	all-encompassing	as	it	could	be.76

In	 respectful	 disagreement,	 it	 is	 submitted	 that	 the	drafters	of	 the	CISG	
struck	a	wise	balance	by	adopting	uniform	provisions	on	the	issues	where	unifor-
mity	matters	most	in	commercial	practice,	at	the	same	time	leaving	other	issues	
outside of the Convention’s scope, which means that these issues are left to the 
domestic	legislators	to	address.		In	doing	so,	the	intentionally	limited	substantive	
scope	of	 the	CISG	creates	a	useful	flexibility,	because	 the	not	uniformly	gov-
erned	issues	can	be	addressed	differently	by	the	domestic	legislators	in	different	
States.77		This	in	turn	allows	domestic	legislators	to	take	into	account	differences	
in	the	factual	or	cultural	circumstances	or	values	in	certain	countries	or	regions,	
to	preserve	important	local	legal	traditions,	or	to	bring	to	bear	policy	consider-
ations	that	may	exist	in	some	States,	but	not	in	others.78

By	 intentionally	not	governing	certain	 issues,	 the	Sales	Convention	also	
guarantees	its	flexibility	over	time,	because	it	leaves	issues	that	are	particularly	
value-based	 to	domestic	 laws	 to	 address,	given	 that	 such	values	may	predict-
ably	change	and	evolve	over	time.79		For	example,	by	stating	in	its	Article	4(a)	

75. See Schroeter, supra note 1, ¶ 48.
76. See Yehya	Badr,	Going Hybrid: How Hybrid Choice of Law Clauses Can Save the 

CISG, 41 J.l. & Com. 73, 80–89 (2022); Gilles Cuniberti, Is the CISG Benefiting Anybody?, 
39 vand. J. TransnaT’l l. 1511, 1544–46 (2006); Helen Elizabeth Hartnell, Rousing the 
Sleeping Dog: The Validity Exception to the Convention on Contracts for the International 
Sale of Goods, 18 yale J. InT’l l.	1,	7	(1993);	oktaviandra,	supra note 6, at 249.

77. See Schroeter, supra note 1, ¶ 48.
78. See Schroeter, supra note 10, at 28–29.
79. See Schroeter, supra note 1, ¶ 112.
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that “this Convention [ . . . ] is not concerned with the validity of the contract 
or	of	any	of	 its	provisions	or	of	any	usage”,	 the	CISG	leaves	 room	for	valid-
ity	standards	to	change.		This	is	sensible,	because	a	transaction	for	the	sale	of	
certain	types	of	goods	may	have	been	considered	illegal	in	the	1980s	but	may	
be	viewed	as	legal	today.		Similarly,	a	certain	contract	term	that	is	regarded	as	
acceptable	today	may	potentially	be	viewed	as	grossly	unfair	and	invalid	thirty	
years	into	the	future.		Assessments	by	domestic	legislators	can	appropriately	take	
care	of	such	developments	by	adjusting	domestic	laws	accordingly,	but	it	would	
be	much	more	difficult	to	modify	the	text	of	an	international	convention	that,	as	
the CISG, is in force in almost one hundred States all over the world.80

B. The interest rate as a question not settled by the CISG
For	 States	 observing	 Islamic	 law,	 the	 arguably	 crucial	 limitation	 of	 the	

Sales	Convention’s	 substantive	 scope	 concerns	 its	 obligations	 to	 pay	 interest.		
While	Articles	 78	 and	Article	 84(1)	CISG	 impose	 an	obligation	on	parties	 to	
pay interest on sums in arrears,81 the Convention intentionally leaves the rate 
of interest open.  The determination of the interest rate is therefore a so-called 
“gap.”		According	to	the	majority	view	among	courts	and	scholars,	the	applica-
ble	interest	rate	constitutes	an	“internal	gap”	to	be	filled	by	recourse	to	domestic	
law.82	 	By	 contrast,	 a	minority	 view,	 including	 the	CISG	Advisory	Council,83 
wants	to	fill	the	gap	by	application	of	general	principles	underlying	the	Conven-
tion itself.84

80.	 For	more	information,	see Ulrich G. Schroeter, The 1980 Vienna Sales Convention 
(CISG) as Standard Setter for or Obstacle to International Commercial Law Unification, in 
The elGar CompanIon To unCITral	296,	323	(rishi	Gulati	et	al.	eds.,	2023).

81. See supra	Introduction	Part	B.
82. See Frozen	 Meat	 Case	 for	 Egypt,	 No.	 4C.179/1998,	 CISG-online	 413,	 ¶	 19	

(Supreme	Court	oct.	28,	1998)	 (Switz.);	VÚB	a.s.	v.	LIToz	s.r.o.,	No.	23	Cdo	427/2017-
336,	CISG-online	4867,	¶¶	47–48	(Supreme	Court	Jan.	29,	2019)	(Czech);	Coke	Fuel,	No.	
V	CSK	63/08,	CISG-online	3985,	¶	30	(Supreme	Court	oct.	9,	2008)	(Pol.);	Equipment	&	
Measuring	Instruments	for	dams,	No.	37698,	CISG-online	5122,	¶	43,	(Court	of	Appeals	dec.	
12,	2012)	(Lux.);	Chuah,	supra note 6, at 203; enderleIn & masKow, supra note 3, at art. 78 
n. 2.2; morTen m. foGT, ChoICes, lImITs and ConseQuenCes of harmonIsaTIon of CommerCIal 
law: The CIrCle of law harmonIsaTIon	229-30	(2023);	Magnus,	supra note 55, at art. 78 ¶ 
12; Barry Nicholas, Article 78, in CommenTary on The InTernaTIonal sales law: The 1980 
vIenna sales ConvenTIon	¶	2.1	 (Cesare	Massimo	Bianca	&	Michael	Joachim	Bonell	eds.,	
1987).

83.	 Yeşim	M.	Atamer,	CISG-AC Opinion No. 14, Interest under Article 78 CISG, in 
The CIsG advIsory CounCIl opInIons	321	(Michael	Bridge,	Ulrich	G.	Schroeter	&	Ingeborg	
Schwenzer eds., 2d ed. 2021).

84. See Klaus Bacher, Article 78 CISG: Obligation to Pay Interest, in CommenTary 
on The un ConvenTIon on The InTernaTIonal sale of Goods (CIsG)	 at	 ¶	 47	 (Ingeborg	
Schwenzer	&	Ulrich	G.	Schroeter	eds.,	5th ed. 2022); honnold & fleChTner, supra note 1, ¶ 
557;	Spagnolo	&	Bhatti,	supra note 6, at 162.
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I	 continue	 to	believe	 that	 the	majority	view	has	 it	 right.85	 	By	keeping	
the interest rate out of the Convention’s substantive scope, the drafters of the 
CISG	have	given	national	 legislators	sufficient	flexibility	 to	fix	 their	 respec-
tive interest rate at 0 percent and remain fully compliant with the CISG86 (it 
may	be	worth	remembering	that	during	a	phase	not	too	long	ago,	certain	inter-
est	rates	within	the	European	Union	were	even	negative!87).		When	read	in	this	
way,	the	CISG’s	approach	to	interest	provides	flexibility	not	only	to	accommo-
date different commercial interest environments, but also different approaches 
to	interest	in	general.

III. InTerpreTaTIve deClaraTIons

The	third	and	last	legal	instrument	to	be	addressed	in	the	context	of	“stan-
dardized	 flexibility”	 under	 the	CISG	 are	 so-called	 interpretative	 declarations.		
Interpretative declarations are not mentioned anywhere in the CISG; instead, 
they	 are	 an	 instrument	 of	 general	 treaty	 law.	 	A	 standard	 textbook	 on	 treaty	
law	 and	 practice	 defines	 an	 interpretative	 declaration	 as	 a	 unilateral	 declara-
tion, however phrased or named, made by a State whereby that State purports to 
clarify	the	meaning	or	scope	attributed	by	the	declarant	to	the	treaty	or	to	certain	
of its provisions.88

In past practice under the CISG, the use of interpretative declarations 
has been rare, but it has occurred.  Germany made an interpretative declara-
tion	 regarding	Article	1(1)(b)	CISG89	 that	 still	 stands	 today,	and	Hungary	had	

85. See generally sChroeTer, supra note 9, ¶ 874.
86. See Schroeter, supra note 10, at 38; sChroeTer, supra note 9, ¶ 874.
87.	 For	the	interpretation	of	contractual	interest	clauses	in	a	negative	interest	scenario	

(under	English	law)	see	State	of	Netherlands	v.	deutsche	Bank	AG,	[2019]	EWCA	Civ	771	
(U.K.).

88. anThony ausT, modern TreaTy law and praCTICe 115 (3d ed. 2013); see also Int’l 
L. Comm’n, supra	note	22,	guideline	1.2.

89. See U.N. Secretary-General, Convention on Contracts for the International Sale of 
Goods,	depositary	Notification,	U.N.	doc.	C.N.365.1989.TrEATIES-3,	at	1	(Mar.	16,	1990)	
(reporting	 the	German	 declaration,	 reading	 “[t]he	Government	 of	 the	 Federal	 republic	 of	
Germany	holds	the	view	that	Parties	to	the	Convention	that	have	made	a	declaration	under	
article	 95	 of	 the	Convention	 are	 not	 considered	Contracting	 States	within	 the	meaning	 of	
subparagraph	(a)	(b)	of	article	1	of	the	Convention.	Accordingly,	there	is	no	obligation	to	apply	
–	and	the	Federal	republic	of	Germany	assumes	no	obligation	to	apply	–	this	provision	when	
the	rules	of	private	international	law	lead	to	the	application	of	the	law	of	a	Party	that	has	made	
a	declaration	to	the	effect	that	it	will	not	be	bound	by	subparagraph	(1)	(b)	of	article	1	of	the	
Convention.	Subject	to	this	observation	the	Government	of	the	Federal	republic	of	Germany	
makes	no	declaration	under	article	95	of	the	Convention.”).
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initially	made	a	declaration	of	 this	 type	regarding	Article	90	CISG,90 which it 
more recently has formally withdrawn.91

A. Admissibility of interpretative declarations under the CISG
The admissibility of interpretative declarations under the CISG is not free 

from	doubt.		The	views	among	commentators	vary	widely,	ranging	from	opin-
ions	that	such	declarations	are	generally	allowed	because	they	are	accepted	under	
general	treaty	law,92	to	others	believing	that	no	interpretative	declarations	are	at	
all allowed under the CISG.93

According	 to	 a	 preferable	 view	 residing	 in	 the	middle	 of	 the	 spectrum,	
interpretative	declarations	 are	 admissible	under	 the	CISG	subject	 to	 two	con-
ditions.94	 	 First,	 they	must	 indeed	 intend	 to	 “clarify	 the	meaning”	 of	 a	CISG	
provision	 (as	 interpretative	declarations	do)	and	not	 to	exclude	or	modify	 the	
legal	effect	of	certain	CISG	provisions.		In	the	latter	cases,	the	declaration	is	in	
truth	a	so-called	“hidden”	or	“concealed”	reservation,	and	it	therefore	falls	foul	
of Article 98 CISG.  And, second, the interpretative declaration must not under-
mine	Article	7(1)	CISG,	which	obliges	courts	and	governments	of	all	Contracting	
States to aim for an internationally uniform interpretation of the Convention.  
When	viewed	in	this	way,	one	could	say	that	the	CISG	partially	standardizes	the	
flexibility	that	may	be	exercised	through	interpretative	declarations	by	standard-
izing	the	manner	in	which	interpretative	declarations	may	not	be	used.

90. See U.N. Secretary-General, Convention on Contracts for the International Sale of 
Goods,	depositary	Notification,	U.N.	doc.	C.N.193.1983.TrEATIES-1,	at	1	(Aug.	4,	1983)	
(reporting	the	Hungarian	declaration,	reading	“[Hungary]	considers	the	General	Conditions	
of	delivery	 of	Goods	 between	organizations	 of	 the	Member	Countries	 of	 the	Council	 for	
Mutual	Economic	Assistance/GCd	CMEA,	1968/1973,	version	of	1979/	to	be	subject	to	the	
provisions	of	article	90	of	the	Convention;…”).

91. See U.N. Secretary-General, Convention on Contracts for the International Sale of 
Goods,	depositary	Notification,	U.N.	doc.	C.N.378.2015.TrEATIES-x.10	(July	6,	2015).	on	
the withdrawal see Ulrich G. Schroeter, The Withdrawal of Hungary’s Declarations Under the 
CISG – Law and Policy, 15 InTernaTIonales handelsreChT	[IHr]	210	(2015)	(Ger.).

92. See	 Magnus,	 supra	 note	 55,	 at	 art.	 98	 ¶	 1;	 Peter	 Mankowski,	 Artikel 98, in 
InTernaTIonales verTraGsreChT: rom I-vo, CIsG, Cmr, faCTü – KommenTar [International 
Contract	Law:	rome	I-Vo,	CISG,	CMr,	FactÜ	–	Comment]	¶¶	2-3	(Franco	Ferrari	et	al.	eds.,	
3d ed. 2018).

93. See James fawCeTT eT al., InTernaTIonal sale of Goods In The ConflICT of laws 
¶	16.135	(2005);	Małgorzata	Pohl-Michałek,	Various Perspectives Regarding the Effects of 
the United Nations Convention on Contracts for the International Sale of Goods, 62 forum 
prawnICze [fp]	40,	48	(2020)	(Pol.);	see also	Franco	Ferrari,	Short Notes on the Impact of the 
Article 95 Reservation on the Occasion of Prime	Start	Ltd.	v.	Maher	Forest	Products	Ltd. et 
al., 6 InTernaTIonales handelsreChT	[IHr]	248,	251	(2006)	(Ger.).

94. See Schroeter, supra note 74, ¶ 89.



UNIForMITY	ANd	STANdArdIzEd	FLExIBILITY	UNdEr	THE	CISG 213

B. Interpretative	declaration	regarding	the	interest	rate	determination	in	
courts	of	States	observing	Islamic	law?

1. Declarations about the CISG’s compatibility with domestic law as 
sub-category

Be	that	as	it	may,	it	is	submitted	that	a	sub-category	of	interpretative	decla-
rations	in	any	case	deserves	a	special	treatment.		I	am	referring	to	interpretative	
declarations	that	are	not	indicating	the	declaring	State’s	preferred	interpretation	
of	a	treaty	provision,	but	are	rather	addressing	the	compatibility	of	treaty	pro-
visions	with	the	respective	State’s	domestic	legal	order,	notably	its	fundamental	
rules or principles.95	 	While	interpretative	declarations	of	this	sub-type	are	not	
infrequently	found	in	general	treaty	practice,96 they have until now not been used 
under the CISG.

When	assessing	their	current	and	future	position	under	the	CISG,	govern-
ments	of	States	observing	Islamic	law	could	consider	making	an	interpretative	
declaration,	 in	 which	 they	 could	 declare—for	 example—that	 in	 applying	 the	
Convention,	questions	concerning	the	interest	rate	under	Articles	78	and	84(1)	
of	the	Convention	are	to	be	settled	in	a	manner	that	does	not	conflict	with	the	
Islamic Sharia.

2. Admissibility under the CISG
In my opinion, an interpretative declaration of this type should be viewed 

as admissible under the CISG, because it does not aim at a particular construction 
of Articles 78 and 84(1) of the CISG—provisions which, as described earlier,97 
leave	the	interest	rate	entirely	open—but	at	enabling	the	implementation	of	the	
Convention	into	the	declaring	State’s	domestic	legal	order,	which	the	CISG	gen-
erally	leaves	to	each	Contracting	State.98  In addition, the use of an interpretative 
declaration	in	this	context	would	decisively	differ	from	reservations	made	in	the	
past	 under	 other	Conventions	which	 referred	 to	 “the	 norms	 of	 Islamic	 law”99 
or	the	“principles	of	Islamic	Sharia”100, and which had occasionally been criti-

95. See Schroeter, supra note 74, ¶¶ 90–92.
96. See ausT, supra note 88, at 115.
97. See supra	Part	II.B.
98. See Schroeter, supra note 74, ¶ 92.
99. See	 U.N.	 Secretary-General,	 Convention	 on	 the	 Elimination	 of	 All	 Forms	

of	 discrimination	 Against	 Women,	 depositary	 Notification,	 U.N.	 doc.	 C.N.925.2000.
TrEATIES-8	(oct.	10,	2000)	(reporting	the	reservation	made	by	Saudi	Arabia	upon	ratification	
of	the	Convention,	stating	“[i]n	case	of	contradiction	between	any	term	of	the	Convention	and	
the	norms	of	Islamic	Law,	the	Kingdom	is	not	under	obligation	to	observe	the	contradictory	
terms	of	the	Convention.”).

100. See	 U.N.	 Secretary-General,	 Convention	 on	 the	 Elimination	 of	 All	 Forms	 of	
discrimination	 Against	 Women,	 depositary	 Notification,	 U.N.	 doc.	 C.N.	 251.1993.
TrEATIES-5,	at	3	(oct.	26,	1993)	(reporting	the	reservation	initially	made	by	the	Maldives	
when	 acceding	 to	 the	Convention,	 stating	 “[t]he	Government	of	 the	republic	of	Maldives	
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cized	or	objected	to	by	other	States	because	of	their	undefined	character,101 or for 
not	clearly	specifying	the	provisions	of	the	respective	Convention	to	which	they	
applied	and	the	extent	of	the	derogation	therefrom.102  An interpretative declara-
tion	of	the	type	discussed	here	would	be	different	in	two	respects.		First,	it	could	
clearly specify the provisions of the CISG to which it would relate, namely Arti-
cles	78	and	84(1).	And,	second,	it	would	not	derogate	from	these	provisions	at	
all (as a reservation would), because it would merely clarify the manner in which 
the	necessary	gap-filling	will	be	conducted	in	the	courts	of	the	declaring	State.

3. Advantages	of	such	an	interpretative	declaration
Apart	 from	the	 treaty	 law	aspects	 just	described,	 it	appears	 important	 to	

also	consider	two	practical	advantages	for	the	CISG’s	uniform	application	that	
an	 interpretative	 declaration	 would	 offer.	 	 First,	 such	 a	 declaration	 could	 be	
much	more	narrowly	designed	than	an	Article	92	reservation	which	by	necessity	
excludes	the	entire	Part	III	(i.e.	Articles	25–88	CISG),	and	this	narrower	design	
would serve uniformity.  Second, a declaration would provide clarity and pre-
dictability	 for	 private	 parties	 from	other	Contracting	States	when	 considering	
transactions	with	parties	from	a	declaring	State.		With	good	reason,	such	clarity	
is	generally	regarded	as	an	advantage	in	commercial	practice.

will	 comply	 with	 the	 provisions	 of	 the	 Convention,	 except	 those	 which	 the	 Government	
may consider contradictory to the principles of the Islamic Sharia upon which the laws and 
traditions	of	the	Maldives	is	founded.”	(the	reservation	was	later	amended));	see also U.N. 
Secretary-General,	Convention	on	 the	Elimination	of	All	Forms	of	discrimination	Against	
Women,	 depositary	 Notification,	 U.N.	 doc.	 C.N.546.2001.TrEATIES-6	 (June	 5,	 2001)	
(reporting	the	reservation	made	by	Mauritania	when	acceding	to	the	Convention,	stating	that	
Mauritania “have approved and do approve it in each and every one of its parts which are not 
contrary	to	Islamic	Sharia	and	are	in	accordance	with	our	Constitution.”).

101. See	 U.N.	 Secretary-General,	 Convention	 on	 the	 Elimination	 of	 All	 Forms	
of	 discrimination	 Against	 Women,	 depositary	 Notification,	 U.N.	 doc.	 C.N.405.1994.
TrEATIES-9,	at	1-2	(Mar.	30,	1995)	(reporting	Germany’s	objection	to	the	reservation	made	by	
the	Maldives	upon	accession	of	the	Convention,	stating	“the	unlimited	and	undefined	character	
of	the	said	reservations	create	serious	doubts	about	the	commitment	of	the	reserving	state	to	
fulfil	 its	obligations	under	 the	Convention.”);	see also U.N. Secretary-General, Convention 
on	the	Elimination	of	All	Forms	of	discrimination	Against	Women,	depositary	Notification,	
U.N.	doc.	C.N.834.2001.TrEATIES-11,	at	1	(Aug.	30,	2001)	(reporting	denmark’s	objection	
to	 the	 reservation	made	by	Saudi	Arabia	upon	 ratification	of	 the	Convention,	 stating	 	 “the	
general	reservation	with	reference	to	the	provisions	of	Islamic	law	are	of	unlimited	scope	and	
undefined	character.”).

102. See	 U.N.	 Secretary-General,	 Convention	 on	 the	 Elimination	 of	 All	 Forms	 of	
discrimination	 Against	 Women,	 depositary	 Notification,	 U.N.	 doc.	 C.N.1442.2001.
TrEATIES-22,	 at	 1	 (dec.	 14,	 2001)	 (reporting	 the	 United	 Kingdom’s	 objection	 to	 the	
reservation	made	by	Mauritania	 upon	 accession	of	 the	Convention,	 stating	 “	 a	 reservation	
to	a	Convention	which	consists	of	a	general	reference	to	national	law	without	specifying	its	
contents	does	not	clearly	define	for	the	other	States	Parties	to	the	Convention	the	extent	to	
which	the	reserving	State	has	accepted	the	obligations	of	the	Convention.”).
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C. Standardization of interpretative declarations
Finally,	as	far	as	the	standardization	aspect	is	concerned	in	case	of	interpre-

tative declarations, their admissibility is partially standardized by the CISG itself, 
as	explained	earlier.103  In contrast, their standardized effect does not follow from 
the	CISG,	but	from	general	treaty	law.		To	that	end,	it	is	recognized	that	an	inter-
pretative	declaration	made	by	one	Contracting	State	is	not	binding	on	any	other	
States;104 this is true even if the other State never reacted thereto, because public 
international	 law	knowns	of	no	duty	 to	object	 to	 interpretative	declarations.105  
Insofar,	an	interpretative	declaration’s	effects	are	therefore	less	far-reaching	than	
those of an Article 92 CISG reservation which has to be observed by all other 
Contracting	States.106  However, a mere interpretative declaration may neverthe-
less	provide	a	sufficient	assurance	to	the	government	of	a	declaring	State	that	its	
courts	will	not	be	under	any	obligation	to	apply	the	CISG	in	a	manner	that	would	
be	in	conflict	with	Islamic	law.		The	instrument	would	therefore	be	fit	for	its	flex-
ibility-related purpose.

ConClusIon

The present article has tried to demonstrate that the CISG offers “standard-
ized	flexibility”	to	States	observing	Islamic	law	in	general,	and	to	the	recently	
acceded	Kingdom	of	Saudi	Arabia	in	particular,	in	a	number	of	different	ways.		
on	one	hand,	the	standardization	of	flexibility	under	the	Sales	Convention	results	
in	any	authorized	Article	92	CISG	reservation	 regarding	Part	 III	extending	 to	
64	of	the	Convention’s	101	provisions,	but	nevertheless	not	completely	exclud-
ing	the	applicability	of	its	interest-related	provisions	in	Articles	78	and	84(1).107  
on	the	other	hand,	the	CISG—at	least	in	the	opinion	outlined	here—grants	any	
State	full	flexibility	in	fixing	the	interest	rate	to	be	applied	to	CISG	transactions	
where	the	gap-filling	law	is	the	respective	State’s	domestic	law,	with	such	flexi-
bility	including	the	possibility	to	exclude	any	interest,	being	the	equivalent	to	an	
interest rate of 0 percent.108		The	CISG	furthermore	allows	any	Contracting	State	
observing	Islamic	law	to	make	an	interpretative	declaration	in	case	it	so	desires,	
and	to	thereby	make	clear	that	it	will	not	fill	the	Convention’s	interest-rate	gap	in	
any	manner	that	would	conflict	with	Islamic	law.109

103. See supra	Part	III.A.
104. See Int’l L. Comm’n, supra note	22,	guideline	1.2	cmt.	 (3),	guideline	2.9.8	cmt.	

(7),	guideline	4.7.1	cmt.	(1);	d.	M.	Mcrae,	The Legal Effect of Interpretative Declarations, 
49 brIT.y.b. InT’l l. 155, 168-69 (1978); see also	Christian	Walter,	Article 19, in vIenna 
ConvenTIon on The law of TreaTIes: a CommenTary ¶ 3 (oliver	dörr	&	Kirsten	Schmalenbach	
eds., 2d ed. 2018).

105. See Mcrae,	supra note 104, at 169.
106. See Schroeter, supra note 41, ¶¶ 19, 23, 26.
107. See supra	Part	I.
108. See supra	Part	II.
109. See supra	Part	III.
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Finally,	it	should	be	said	that	the	Convention	is	also	guaranteeing	flexibil-
ity	for	newly	acceding	Contracting	States	in	a	temporal	sense,	in	allowing	them	
to	adjust	 their	position	over	 time.	 	As	Article	97(4)	CISG	authorizes	States	 to	
“at	any	time”	withdraw	a	reservation	that	they	have	initially	declared,	it	allows	
States	 to—in	a	manner	of	speaking—”test	drive”	 the	Convention,	and	 to	pos-
sibly opt for a full application of the CISG without reservation at a later point 
in time.110  In practice, under the CISG, States have on occasion also formally 
withdrawn interpretative declarations they had initially made.  Standardized 
flexibility	options	 therefore	 remain	even	after	 a	State’s	 accession	 to	 the	Sales	
Convention,	and	one	can	hope	that	they	will	be	exercised	in	favor	of	extending	
the uniformity in its application.

110. See Schroeter, supra note 62, at 32–33; Schroeter, supra note 32, at 229.
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