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I. l ntroduction 

Attempts to describe the importance of the United '\Jations Convention on Contracts for 
the International Sale of Goods (CISG) - currently, the law of eighty countries - have 
characterized it a~ the law applicable to 75% of the world's exports and imports, 1 with 
fifteen among the twenty leading exporters in world trade having adopted the CISG.2 

These facts do not mean that three-fourths of all \\Orld trade is gm·erned by the CISG, 
as the C ISG's applicability to a given sales contract depends on the requirements of 
Article l (l )(a) or tb) being fulfilled. A more important factor affecting the CISG's role 
in commercial practice is ils lack of acceptance by business parties, legal ad,·isers, and 
conrts. According to Article 6 CISG. the parties may exclude the application of the CISG 
( opting out). lt Im been claimed that parties "regularly'' or ··routinely," al the suggestion 
of counsel,3 do jmt thar1 - a claim typicallr made without an}' empirical support being 
cited. 

This chapter collects and organizes the increasing empirical evidence on how U1e 
CISC is excluded. ignored, or actively used in practice. thereb>· measuring mmors 
against rcalih . The second part reviews the existing empirical. as well as anecdotal, 
evidence on the CISC's role in practice. It analyzes the evidence relating to its use by the 
courts, attomers, and the parties to international sales contracts. The third part outlines 
the possible ri~ks that legal practitioners face \\ hen they ignore the CISC. potentiall}' 
exposing them to claim~ of professional malpractice. 

1 World Trade Orga111..:ation, "Leading fa-porter.. :ind Importer.. in World .\lereha11disc Trade (2009).~ in 
lntemalio11c1/ /'rode Statistics 2010 (World Tmde OrgarnLal1on: Gene,·~ ~0IUI. 

1 The non-Cl SC tontmc-tjng ~late, among the :!O leading ex-porter.. of the world are the Llmted Kingdom. 
the United .\rah Emirate~, Chinc~c Taipch (Taiwan ), ~11d Saudi ArJb1a, although the legal ,talus of 
I long Kong the world's 11 ti, largest e,ix1rter) under the CISC 1s a matter of dispute. Cf. Ulrich C. 
Schroeter. "I he Slatu~ of I long Kong and 1lacao under the United J\atioO\ Com·enhon on Contr.icts 
for lhc lntcmahonal Sale of Goods." 16 Pace Int'/ 1- Rel'. l07 (2tl041. For the purpo,e of the calculahom 
pr~cnted m this chapter, I long Kong ha~ been treatt>d J) a no11~011tract1ng stak. 

1 Sec Ulrich C Schroeter. "Schaffung unJ .\kzcptan.i: einhcitlichen Pri\Jtrecl1ts in 1:.mopa: Lehren aus 
der An\\enJung de, l/N-Kaufrechts for cin Europ1fochc; Vertr.i~rechl." 14 /c1hre,heft der /ntemationale11 
f uri,te11\!erc111igung ()s11c1briick 35, 47 (2007). 

i Cf. inter ali,1 Reinhard 1-'iseher. Vor- und Nach/('ifo dC's Auss~:hlus.~e.s d('s LJN.Kaufrechts aus Sicht des 
deutsc/ren Exporlcurs ( Hamburg: Verlag Dr. Ko,ac. 2008). 2-1: Clmstophcr She.iffer, "'The Failure of Jhc 
United l\,thons Comenhon on Contract:. for the International Sale of Goods and a Propo.al for a ~cw 
Unifonn Global Code in International Sales La11," 15 Cardozo I Int'/ <!-Comp. L. 461. 469-~o (2007). 
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II. Empirical Evidence on the Use of the C ISC 

A The CISC in Pructice: Existing Sun1eys 

International Sales Law 

Empirical evidence on the C ISC's role as law in practice essentially comes in Lv.o 
forms - (I) the number of court decisions and arbitral awards applying the CISC, and 
(2) surveys among lm\yers. t\ number of CJ SC-related surveys h.ivc been conducted over 
the years. The) followed a similar design in that questionnaires \\Crc se11t to members 
of the targeted group. The first such survey was conducted bv J\llichael Cordon of the 
llnivcrsity of F'lorida in I 997 and targeted faculty teaching ~t law schoob in F'lorida, 
l 24 practitioners specializing in transactional international la\\', a\ well as judges at state 
court~ in Florida.' In 2004. )11s1t1s \i1e)Cr \urvevccl German attorney~ specrnlizing i11 
international sales matters, with a \,llnple si1e of 479.1, In 2007, he duplicated tht' survey 
usi11g Austriun attorneys with a sample size or 'H 9, - and among W6 Swiss altorne)'S.;, 
At the same time, a combi11e<l survey using identical l1ueslio11m1ires i11 three co1111trie~ 
was conducted by !\1:irtin Koehler and Cuo Yu1u11, with Koehler targeting practicing 
attornep, in Gemiany an<l the U11ile<l States (in 2004-5) and C:110 targeting attorneys 
in the Peopk·\ Republic of China.9 Unfortuuatcl), small sample si;,cs - 50 rcspo11ses 
from LI.S. lawyers. ,3 from German lawyers, and 27 from Chinese h.1wyer, - limit the 
stahslit•al power of the Kochler-Cuo su~vcys.10 In 2006-7, Peter Fit1gen1ld collected 
a total of 236 responses, primaril)' fro111 California. floriclJ, llawaii. \fontmia, a11d 

ew York. 11 Two additional surveys were conducted in 200-: Ccorgc: Pl11lippopoulos 
collectc-d a data set from 46 commercial litigation attorney!. whose practices dealt with 
internaliunal t-ransactiom, 11 an<l in Switzerland Corinne \,\'i<lmer ancl Pascal I lac hen 1 

targeted registered la\\)'er~ practicing rn Lhc field of c:ornmt'rcial 1:m a11d conAicl of 
la,u, rccei, ing 170 usable rcplb. 11 Finally, in lalc 2009. l11geborg Schwenzer and 

\1ichncl Wallace Cordon, "Some 1 hmu;hh on lht: Recepti\rnc" 11f Contr.,cl Rull·~ 111 thl.' CISC ,md 
lli'.IOROI r Prin,·iplcs d\ Rl.'Accltd Ill ()11\' Swtc\ ( Fl nm.la, l ~pcril.'lll.'l ,,f ( I I L.:i,1 S, ht~ll r ocull1. ( 2) 
\lenibcr~ of the Bar ,11th au l11tcru.1linn,1l Prall,c:t!. ,111d 1~1 Judge,." lf1 •\rr, / L't,mp I !Suppl.) '!61 
il'J<l'h. 

1 Justus l\lc)CI. "Ll\;-"311frec:ht tn der dl.'11tsd1e11 Amn1llspr,t\l-,' (,q Rdbcl I ( :,m,p c- lntimwlmnu/ Pmult• 
I 457, -Hi!! C:!005 I 

- h1~h•~ Mt!\t'I, "lJN-Kiiuftt·d11 m tier cl,tcrrdchhchcn -\nw:ilt,pr,1\1~," (),1errr1c/m, 1,,. f11m1.n:1:111m~ - 1n. 
-94 (2006) -
)11,tu, ~lc)Cl. "UN-l\.111frccl1t m der ~tlme11.cmchcn ,\,malhpmxi,." Scliwei:l'rfo:lw /11ri1tmze1tu11g -IZ I, 
·Ill (1.008). 

•• :\lurtin F Koehler a11d Guo Yu 1110, "l'lw Ac:tcptantc of lhc l lnilicd Sak, l ,11, t CISCl 111 I >iffc1c11t l egJI 
S\sh:1m,'' 20 Pace Jnt'I I Rn 4), 47 (ZOO~). 

1" fht• ~mall 1111mhcr of replie~ can hardl~ be rc.gank·d di ·•;m C11rl) u1dic.1tion nf poor ,wtcµluncc: I)( the 
CISC," .11 Koehler and C110. "•\cccptancc of thl. \ r111ficd SJb I ~11,," 46--. holtlh < l.11111 - 1t i~ rlO more 
than an 1ndicalio11 of the poor Jt<:cpWncc. of the rl.'.(I\IC)l lo participate III their Mm cv (i111cl 111a} have even 
be (.;JUSl'd l>1 the fo<.:t that 111a11y ofrl,c practitioner, addrc~,cd h.1d 110 turn.: for., partll'1p.11tu11, •" tltc1 wt•rc 
btt~ Applying the CISC in rcul c,N'1). 

11 Peter L. Fivgcrald. "'1 hL lntcnmhonal Co11trachns,: Practice:, S111\c\' P1v1l'd \11 h11p111t,1I Stud) ofl11e 
Value Jud Utilit\' of the Ll11ited Nrthon, Comc11lm11 011 C,>ntrJcl• for the lntc,11,1tto11,1I ~.1le of Gu()(t, 
ICISC1 and tl1e U~IDROIT l'rim·,pb of l11tcmational Co111111crc.i,1I Conlnlch In Pr,1dillnncr,. /mi,b, 
and Legal \cadcmic~ in the l lnitl.'cl Stale,.'' 27 /. /,, o Com. 1 4-6 t2110fsJ. 

1
' George\. Philippopo11lo,," \ wnr~mm of the CISG an1u11gAmcm•;111 '\ttomcr,:· -111 U111/nm1 C1m1mcrc:1al 

Cndc L / 157 (:?0081. 
1' Cori11ne \\ ,dmcr and ra~~.,t I luclic111, "S1~il't1!FIJ11d,"' Ill f'lw erst.: 111,d flil lmpu,·t tJ/1 '°vcJtm,wl L.egttl 

S) stem~ !t1l I· l•errnri) (1' hnll(:h: Sdlicr Europte.111 I .J\\ P11hli6hrn. :!OW:,). ZS I, :!\~ 
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Table 40.1. CISC Cases: 1989-2010 

\ear 1989 19(}0 1991 1992 1993 1994 I <J<)S 1996 1997 1998 1999 
Cases IS 18 28 66 69 120 H6 1 lll 184 153 140 
Year 2000 2001 zooz 200j 2004 2005 2006 2007 2008 2009 2010 
Cases IH I l l 190 169 171 156 1s- 142 135 97 58 

her "Global Sales Law" research team at the University of Basel conducted the most 
comprehensive survey to dale. The data set consisted of 640 responses from 66 cou nlrie~. 1-1 

\Nl,ile most of the surveys mentioned focused on practicing attornc)s, the Global Sales 
Law survey encompassed four target groups, namely practicing lawyers ( H7 responses). 
arbitrator~ (98 response\). businesses engaged in trade (60 responses), and law schools 
( 13 5 responses). 

In ~ummarv, all C'Xisli11g C ISG surveys combined} ieldcd usable rt:sponses from a total 
of 2.227 practicing attorneys. with a focus on five C ISC contracting states: Switzerland. 
Germany, the United States. Austria, and China.1

' However. as noted earlier. a number 
of these surveys lacked statistical power. 

8 . Courts' AppmC1ch to the CISC 

I. Empirical fa idence 

The number of cam applying the C ISC by the courts ,md arbitral tribunals has 
steadily increased since 198S. The Albert H. Kritzer CISC Databa~e nm by the Insti­
tute of International Commercial Law at Pace Law School'u lists a total of 2.697 
court decisions and arbitral awards that, in one way or another. addressed the CJSC. ,­
Table 40.1 shows the development of C ISG case law over the years. 

The use of the numbers displayed in Table 40.1 above as empiricaJ evidence on the 
C ISC's practical relevance11i meets with some caveats. F'irsl. and maybe most important!}, 
the CJSC databa,c does not cover all CISG decisions that ha,e been made, but onl~ 
the Cf SC decisiom that have been published. The real number of C ISC decisiom in 
practice could be considerablr higher. 19 Second, experience show~ tlrnt court decisions in 
many jurisdictin11s are onlr published with a significant delay. sometimes years after the) 

H 111,;cborg Scll\~c1m·r .1111I Chri1tophcr Kee, "ClobJl Sales l..l,1 - 1 heo~ Jud PrJclice." m 'lowards Uni­
/omul)" The 2nd 1\ru11111/ ,\IA\ Schlech111cm CISG C1111{ercnt:t' •cd I Schllt'IIL!.'I .md L,sa Spagnolo, 
\ I he I l~guc: f.lt'vt-11 l11tc1 m1ho11al Pubh~hing. 2011 1. I,:;, I Sb. f he ;amt' \Uncv's mulb art. reported iu 
111,:chorg Scll\\cn1e1 1111d C.:hri\lophcr Kee. "l11tcniallo11al Sab t .... 1,\" '[be .\ctual Practice:· 29 Perm St. 
111(// . HC\', 425 t:?0 11 l. 

ic Sw1t-,crla11d 566; l.cnnan)· 511; U111ted States· 4~6: \u,tna: ,19: Chiu.t z; !It 1, unclear ho11 man~ 
la" rers p.irhcipaled m 111orc ti.an one of the rnn•ey~. I 

1' • \ ICCA larb/c Uerd111ic Ccuter. lnC". 1•. Ci!ramica Nuova D'1\gmt111a, S.p \ ,. June 21J, IQ98, l+I f.,cl I 384, 
1389 foolnolte HI I Ith Cir. 19%) rt.fer~ to the databa~e as"~ promi,ing source.:' for "pcrsua\il'c authorih 
fmm courts of other St;1lcs Purl) to Ilic CISC." 

i- The case counl 1,asa~ uf Octobrr 10, 201 I 
111 I hlfm Peter \Vcslem1<1110 ... D;i, LJ\/.l(;u1frcchl im Aufschwung?,'' 111 Pri1·atrt"cht 1111d \lethode, Fcsucl1rif1 

fur l •,m~t ,\. k.ramv (<:d. 11. 1--lonscll ct~,) (Ba.sci: Helbing & Lichtcnhahn. 21l1HJ. -1-. 719. 
1'' Pckr Scltlcchtricm. "Rcq111rcmtnls of Application and Sphcrc of \pplitahiht\ oflhc CISC." ~6 VirltJri11 

U \,\'el/ington I,. H,·1· 7Sl 11()(J;\; Sthwe111er nnd !-:cc, "lnh:matio11(1l St1lcs J.111." 1,-
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were handed <lo" n ("publication lag"J.20 Third, although the Krit-1:er Database reporls 
a number of arbitral awards, the vast majority of arbitral award~ remain uupublished.21 

Fourth, lhe number~ listed in the table are overstated because tl1cy count the same 
dispute a~ a ~eparale c:ase at each stage of the appellate process. And fifth. the> also 
include cam in which lhe C JSC's applicability was denied. 

Surveys - polC'ntially another ~ource for empirical evidence on the courts' approach 
lo the CISC - have only rnrcl} addressed the judiciary. The two survcv::. that tackled 
this lasl:: received so small a number of rcplie~ that the} can hardh h~en seen as an 
i11dic:atio11 of tlte judiciary's attitude i11 general.::' 

2 .. '\nccclolal Evidence 

Bccaust:· there is currently only li111itcd empirical e, idence on CJ SC.related ma tiers, 
lhe present chapter will try to supplement it with "anecdotal" evidcnc:e on the C ISG's 
role in practice. Under this hc<1cling. it will present evidence of actio11s b~ lhe courts (and, 
in tJ1e rcspecl1ve rollowing sections, b) the partie~ and counsel), which, in the aulhor's 
subjective opinion. b indicative of general trend~ in the CISC's applicutio11 

a. Pretending that there is ··r1rl11allv m,·· CISC ca.~e luw: /'he Filanto dictum 
a11d its progenv 

In 1992. the U111ted States L)istricl Court for the Southern D1stnct of ~e\\ York 
rendered it\ deci~ion in Filcmto, S.p.A v. Chilewich l11ten1. Gorp.2'~ Jt "·'' llit' firs1 U.S. 
decision to addres~ the CISC in a s11hslm1tive wa), ,m<l accordingly attracted ,ignificant 
attention among ac:adc1nic scholar~.!• Its inAuence on the developing ll.S C'ase law on 
the CISG, however. was not primarily due lo its application of the CISC, but rather by 
its i11troducto1y dictum: ",\!though theft' 1s as yet virtually no U.S. case la\\ i11lerpreling 
the Sale of Good~ Con\'enlion .... :6 Thb fact11al statement - cerlainh ac-cnrale at the 
lime it was made, a\ I here had merely been one earlier CISC decision b) J U.S. court_r -
was 50011 quoted b) other ll.S. courts. first in Beijing 1\letc1ls o- J\lineral.~ lmpurt/Export 
Corp. v. J\m<!rican Business Center, Inc.2' .111cl I hen in De/chi Carrier SpA 1· Rutorc\ Corp .. 

·" !he cfkd of the publicatio11 !Jg h clearh q,1hk 111 the c:ase nnmb<:'r, fo1 ~Ott() and 2(1l0 lhted in 
I able 40.1 

' 1 ls.1am Pctcr Berger, 1 he Cn'l!ping Cndifi"1tiu11 ,,f tlie /,t,\ ~ler1:at1ma l fhl· Hagi1e: Khm.:1 I~" lnlema­
!lonul, 1999). 65; Scl111t'n1er and Kee. "li,temutional SJ!e~ La,,:• I S7 (h~pnlhc,iii11g that .,pprnMmatel} 
S,000 ,1rh1tmtio11~ co11cem111~ Silles of goo<h mmt have l>c,n wnductcd be111ee11 zuo➔ ,11111 :ook1. 
\fo111cl~ . tht ,un·c1, conduC'ted b) Cordon, "Some Thoughh," Jnd h, I ,t,gcrald, "l11tcmalwnal Contrad­
mg Prad1n:s Survey Pro1cd." 

2
' '!7,i, po111t "abo nokd br l'il,gcr~ld. "lnkmul1011al Conlr.ithng rrJd1u:~ S11nt:1 Pru1nl u 

Vit.111111. S.pA ,·. Chi/e1111:h l11teni Cr,tp. -c:,9 F Supp. l:!1.9, t.r,- IS O.~.\ . J()t121 
z; Cf Ro11Jl<l A. Brand <1nd Ham M. I• lcd1h1er. •• \rbilr:ltion and Coutr.icl Fom•Jtioo iu l11tem.11ion.1l Trade: 

Fir$l l11krprdall(lm of th ... U.N. Sob Co111c11hn11," I:/. L. C>Comnwrcr 2JIJ I IIJQ31: Pcttr \\timhip, "1 lic 
l l.~ . Sales Comcntion :md lhe £:merging C.i-elaw." m Empt10-Ve11diilo /11t<1r Nat,one~ 1,·tl. I \1a1oro~J 
1Rasel: Red1t 11ucl Gcsclhdiaft. 1997 1, 2~-

:,, Frfanto, $.p. \ . 1. Chilew,ch Intern Corp, -11Q f· Supp l2Zll, 12~7 (S.O.:'I.,\' )()1)2), Jppl'al 1fo1111s~c<l, 

9b·H .Zd ~i, (2ml Cir 1993\. 
:· lr1ter111; I td, Stafford Pli@!. \fa} ~~. ICNO. t()9() \\'L -14-s (S.D., .\ .); ~cc alsu. O,hi,phert! 1•. U.S .. 

Octohcr 2➔, 1%9. 726 F Supp. I '!44 !Cl. lnl'I ·1 t,nle 19891 (court had madt· a11 oh1tc1 r,..fcrenu: lo the 
C ISG without 111terpreti11g or appl~ing ,in, nf 11, prnl'l\iOn~) 
lk1iir,g \ ll'tah o .\fineTa/~ Jmportlfapflrl Corp. 1• ,\m,mcan B11.~iness Ce11t'1r, Inc , June l 'i 11/11,, Ws F'.2<1 
11-8, 11'I~15th Cir. tQQ3 \. 
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where the court (unintentionallv?) expanded the assessment's international scope by 
daiming that "there is virtuall) no case law under the Convention."29 ln doing so, the 
court in Delchi Carrier overlooked that there alread, wa~ an ever-increasing number of 
C ISG judgments from other C ISG contracting stat~s. 'TTH1s firml) rooted in U.S. ~ase 
law, the F'ilcmto dictum became a stead)' staple in American CISC iurisprudence'

0 
-

somewhat surprisingly. c1s it explicit!} dealt \\ ith the sihiation al one specific point in 
time (in earh 1992). Even sixteen years and some 2,000 published CISC cam later. two 
LI .S. dccisio;1s issued in 2008 s1ill proclaimed that there is ''virluall} no case law under 
the Convention.'' citing the Filcinto dictum in support.11 This 1s especially troubling 
becausc the full sh1tement found in Filctnto stated that· ''Although there is as yet virtuall~ 
no U.S. case la" interpreting the Sale of Goods ClSC ... , it may safelr be predicted 
that thi~ will change: absent a choice-of.fa,, pro, ision, an~ will~ cerlain exclusi?ns n~t 
here relevant lite CJSG governs all contracts between parties with places of busmess 111 

different nati~m. ~o long as both nations are signatories lo the ClSC.'•;? Since Ll1en, tht' 
courrs prediction has bct·ome reality with a steadily gro\\ ing body of ClSC case law, 
both from the lb . .iml frorn other countries. 

b. Raising the hurdles for the CISC's excl11s1on fr~ partr agreeme11t under Article 6 
Courl-;, includmg tho~e in the United States. ha,e taken a strict ,·iew of11owto properly 

opt out of the Cl SC as allowed under CISC \rtide 6. Interpretation of choice-of-la,1 

clauses, as" ith .m, co11tracl term, is governed b} rtide ' CISC.H focusing primarily on 
the parties· intent'" here the respective other party kne,\ or could not have been unaware 
of the other purl, \ h1tcnt.'-1 The second order mle. when the other partis i~1tenl is 
not known, is thl' 111eani11g affixed b) a "reasonable person" under the same c1rcu10s-
tances. H 

I 11 appl) ing thc\c standards, the search for the parties' "lrne" inte'.~l is the u~~imale ~oal, 
and not an 111terpretation in accordance with the intent of some standard party. fhe 
courts in most CISC contracting stales. however, ha\·e developed a general approach 
that - largel} dctac:l1ed from the contracting parties concerned -. attaches one ~nd 
the same interpretation to typical contract clauses, and thereb) umforrnl~ detem11nes 
\\hcther a given clause results in an exclus1011 of the Ctsc·~ applicati_on (rar.elr) or not 
( usualh ). Prom .1 methodological perspective, thi~ neglect of party mtent m fo,or of 
standa;dized mt•a11111gs is an inappropriak. application of rticle 8\ interpreti\'e method-

~OID- . 
TI1e most cc1nn1ton l) pe of choice-of-law dauses in mternatlonal sales contraC'ts are 

those that call for the application of the la\\ of a CISC contracting state t "11liS c:ontracl 

~ [)e/clti Ct1mer Sp,~ Rotorl!x Curp,. De<;C:mbcrr., 199~. -1 f3d !024, t02E\ ~2,_,d ~•r. IQCJ5) , . 
"'' See the 1cfercnn.., lu the rc,p<:cti,•c ~latcmcnt,. from cithn F,lanto or Dclcl11 Carner Ill, e.g., Claudia 1 

()lfrren Fooh,ur~ L,td, Ap,il -. IW8, (()()b \\'L l64KH ,s.n.:-- Y 1. \(CC-\lnrble_Ceram11: Center, !~c •• ,. 
Cer,m,ica Nuovt1 d' \~oilino. S.pA. Ju11c 29. 199~. 1-H f ;d l"~b-f. ns9 ( 1 llh Cir. 19%1: lee\ ce / 0011~. 

Inc, ,. Gerhard Sdmhert CmbH, Augu~t 23, 2(1{)6, 2«106 \\1, 246,ffi (S.D N.Y.) 
: I I h/atura~ i\,/1tl, S.L 1· Republic of ltaq. Aug1L,t 20, ~ous. :;-1 F.Supp !d -111. -qq 1S.O.'.'/.Y !008). 

\lacrome., Sri., <.:lobe1 /ntcmc1tm11e1I, Inc., \pril 16. 2008, !008 \\,1. 1-;fflO (S.D.~ .\ .1. 
~= f"j/anto, S.pA 1• Ciufo" 1c/1 Jntem. Corp .. ~89 F. Supp. 1229. t!,7 (S.D "-.Y. lQ92J. 
n \.tart in Schrnidl-f...c\,l'l rn Co1111nente1n· 011 the l!N Co111"e11tirm on the /ntemotwnul Sale of Goods (C/SC). 

3rd ed. (t'tl. r Sd1lechtnc111 ,md L Scl1"e11icrl ,o~ford: Chfo1d L1ni,cmh Pee~,. !01111, \rticle ~. para, 

I. 61. 
H crsc, Article~, t ). 
,~ Id .. 1\r11l'lt' St~ ,. 



654 l11tcmational S:e1les La\\ 

ts governed by Danisl1 law"). These types of clauses have generally heen mlerpreled a!> 
not indicaling intent to exclude the C fSC's application. as the CISG i~ part of the law 
of eacl1 contracting statt:. ' 6 Although, theoreticall} , evidence is admis,iblc to prove a 
different intent - a possibility that ca11 hardly be neglected in cases i11 "hich neither the 
parties nor their legal a,h~scrs were even aware of the CISC - such proof almost ne, er 
~ucceeds in practice. r '\dditionall}, a choice-of-law clause excluding U1t' application 
of the 1964 llaguc Sales Laws, lht predecessor to the C ISG, does not exclude the 
CISC.'8 Some comts (primarily from tlie U.S.) have gone even further by making an 
"explicit" exclmion of tlie CISC a requirement for opting out"' - an <1pproach that 
has been criticized for not being in harmony with the purpose and legislative history of 
Article 6 C ISC, ,, hich both do not generally rule out implicit excll1sio11s of the conven­
tlon. "'0 

Due lo lack of knowledge. attorneys for lht! seller and b11yer both h:.we in soint: cases 
pleaded their clients· cases based on domestic law de~pite the CISC bciug th<: applicable 
la\\. Such action could theorelicall) quali~ as an implicit exclusion of the C ISC under 
Article 6. The behavior of counsel as legal representatives of their d1ents could be 
,iewed as "subsequent conduct" under CISC . \rtide SO) indicating the parties' intent 
lo exclude the CISC al the time of fom1atio11 or as an irnplicil parly e\t'l11sion of the 
CfSG at the tm1I slage of the dispute:11 The majorit\ of courts, however. regard any 
implicit CISG exclusion through counsel~' mutual reli:.inc<: on domestic hi\\ \I ith great 
skepticism, demanding a clear indication that the parties knew of the CISC s existence 
before finding an implit'it exclusion:n They actordingly require more than action by 
counsel which. when viewed in isolation, would be deerned lo sufficiently i11dicale that 
domestic la" is the la,\ under whic-h both ~eller and buyN want their dhputt: Lo be 
decided. CISGs exclusion under \rticle 6 is therefore subject lo stricter requirements 

" ~cc Ingeborg Sch11c111c1 Jnd l'.~,cJI 11.whcm in S<'11lcd11ricni Jncl Sclll\cntcr. C.:nmm.:11t,tr\', \ rtidc 
6. See Jlso ICC Arhitnil ·\1\.ird, C.J,e 1\o !2,61, CISC-onlinc :1-n. llnf \an Bt:rnl·p C:cnl, C.ktoll<.!r 
20. :!O(H, C ISG-011li11c 98' 1mii:i1ml cla11,c III Ccnn,111 ,tnlcd, da~ fnr lnl:tndt:r i11 clcr 1!1111dc\ll'p11blik 
Dc-ut,,chl,md m.il3gd1cndc Rc:d1t1. ,\\a111r /«hrm/0211,n. l'\IC,<;,ma, J11h 2-. 200 I IM J Supp :!d I H:!. 
11 ~U ('\ D.C ,ii 21101 I \cl1,11n ,1 11,1lirm,1l l,111 of .1110l licr GISC country result, in llit• .,ppl,~.111011 vf tl,c 
CISC1. 
Stefon Kroll, Lo11ka\ fl.fotd1'. ,mJ P,l,u PcrJlt:s \'i~e.1,,lla\. "l11tr0Jud11111 lotlit: CIS(.. 11111:V Cu11,·v111ro,1 
on Contruds for the /11/emutmnul Sale of (.:(J(,c/~ /CfSGI C,mmrcmlun (td S J...r nll, I \ l" tdi,. Jud 
r. Pcmlcs \ 1si.·11silla~1 I \h11111:h: C ll lkd. .. Mart. '\onm~. 20111, p.1ra 4:!; I i~~ S11a.;11ul11, ' lur.1 \olil 
Cuna and the C LSC: Resolution of the Fam Prnced11rnl fllacl.. Hole," m l rtwflrd~ llnif1,m11I)" 1hr ?.11cl 
. \nriutJI \IA,\ S"11/echtnt!III C/Sl~ Cm1{er,•11C·•· (cd 1 Scl111c111cr Jlld I Sp,1g11ol,11 t I he 11,ri:uc: l·:lnc11 
International Pubh~l11ng.2011 1, I II I, 209. 

~- Obe,landt,gcncht \lnnrhrn, Octoht•r IY, 2006, /rrtcma11011alc~ lluncMvcd1/ •!I 12110-, 
~ St-c Sc hwcnLcr and I lac hem III Schlcd1tnc111 :111d Sdmc111cr, (;u,1tml.'11tury. pJrJ , . 

10 Id .. pam. ~-
;I Cf i<l .. p.ira. 21 
•: Obcrla11tlesgmch1 l.1117. Januar. ~t 1fl06, CJ<;(:.011l111t' Ir~. I ribunalc c.11 Padma, l•chmarv ::!'i, ::!110-1, 

lntcm<1tumale~ Hu,rcJc,/m·cht 31 !200'i ): Ohcrla11Jc~gericht ZY.cibrilt kc11, f chrual'\ 2. 2111H CISL-imlinc 
s~,; Obctlandt,gcrichl R~lcK"~. 0,·10Ler 10, ::!001, CISC-onlinc 671; I nhun.ile di V,~"1110, Juh I::!. 
2000, CISG onlinc 493: Ohcrlanclesgcrichl Drc,dcn, Oc<:1.nobc1 :~. 1999. CISC..:-<111l1111.: :;1 I, Kantvn)• 
gene ht l.\1d11JIJcn. December 3. I 997. CISC-011li11c ,, L l~m,lgcricht Bamberg. Ot1obc1 ::!~ '!006. USC· 
on line HOO; l11tcnMtional Court uf the Russian Clianihcr of Co1111ncrec JIIU l11u11st1\, \rh1h.1l \ ll';1rtl of 

June 6, 2000, CISC .. 111l111c IH9 Corit·urn11g, Pc:lcr Schlcd1trk·ni, l11t~mutiu1111/es I l,\;.l\r1u/rtcht, -¼th ~·d. 
(l'llbingen· Mohr S1cbcrk. 200-1, para, 21. Bui ,tc Cork S11prc1110. Scplcmhcr 22, 200\ CISC-011l111c 
17/r, Cour de C:~!>.1Jtinn. (Jctohcr 25, :!l)(l'i, CISG-onlinc I ow, 
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than an implicit (')){lice oflaw governed b) private international law rules. where reliance 
bv both attome,~ on the same domestic law is ofte11 considered a valid choice of the 
l~\\.4; The maj~rity riev. on implicit e.xdusion of the ClSC vie\\s counsels' unawareness 
of the CISC as insufficient party intent lo exclude i~ application.44 

In summal) , the present C ISG case la\\ from variou5 countries ser\'es as anecdotal 
evidence for an im.:reasing pro-convention bias by courts. which havc raised the hurdles 
for the convention's exclusion by part) agreement so high that many attempted exclusiom 
fail in praclice. 

c. 1 udgcs' refusals to apply the Cf SC 
Onh \'Cl') rarcl~ have situations been reported that demonstrate an intentional rejec­

tion oflhe CISC b) a judge. l\necdotal evidence of this kind is nol found in written court 
decisions. but rather in other reports. In Florida, one state court judge who participated 
in Michael Cordl)n·s 1997 surve} reported to have rejected the C l Gas applicable law 
in one case becau~e he was "stronglr oppo:.ed to \,arid government.." making clear his 
detenninalion not to appl) "foreign" law in "his'' state court.-+• In Germany. Burghard 
Piltz reported two similar incidences. In 1992, a Gem1an judge staled that "UN law does 
not apply in Cennanv.''41' And even in a 2010 proceeding. another judge opened the 
hearing by informi11g coumel thal although one of the parties had relied 011 the ClSC 
in their brief. "this courl'' was not familiar with the provisions of the CISC. He strong]) 
suggested that the parties reach a settlement of the case.r A rt:fusal to applr the CISC 
to sales contrack that fall into its sphere of application constitutes judicial impropriel} 
or mi~conduct.i" But, as Michael Cordon has correctly remarked: Failure to apply the 
applicable la\\ at the trial stage is one reason wt' have appellate court:..➔Q 

~. Evidence Explaint:d 

a. Case numbers 
Unfortunatch, \ttnpl~ counting Ca!.e5 does not pro, ide an adequate pictme of the 

C ISC's pratl ital mt' First. the CISG database i.s not sufficient!) granulated to determine 

➔• Sec mlcr alia 01,t'rlJnJc,gcri .. ht I lamm, )t11u: 9, 1995, Rct'hl Jer fnt~matinnalC'11 \Virtsd1u{l 68Q ( 19Q6). 
when1 th!! wurt hcltl that hllgallon excluswel~ ha5etl un the pru,1~101rs of the CennJn Ct\ ii Coot: comli• 
tutecl a po-s1tivt· chmc c nf <.:cnnan la,, under the t:cnmm conOu;J ofla\n rufo,. ,ind accordingh the CISC 
- al part ufG,•rm,m l,1\\ m chosen - \\'lb to he applied . 

H Surnc con1111cnl,1l11r~. howc,cr. \ 1c11 the c,m: la,, 011 lhi, ~ubjcc.1 dilfcr<'ntl~: ,cc Spa~nolo, "!urn :-..01il 
Curi: 189 "c:11m 111 uuteomc, arc u11prcdicl:1blt: JH<l Ji,cr1c • 

, , Cordon, "'Some l11011,;l1t.." ~6l, 369, .md r I. ' ll1e 111dgc addcd that he had no final rn111111c1\h th:11 ronld 
be printc•cl, ,d .. 'lc,9. 11 ~n 

•r Re-ported h, 81111(!,,1111 Pilt,, /11temalim1ule.s Kuu/red1t ( \h1111c.:h: C..H. Beel, 1991). 10, 
➔- Burgtwd P,lt, .. :"l,·11c t•:ntw1cLl1111gtm ini UN-"'111frccht." Ncuc flm.,tisclic \\'oclw11sdmft !!61. 2262 11 

Q(20))). 
1h Ronald \ . Br,md, "l'ni-St,,tc l.uwyeri. ,111J i\l11lti11atao,1;1) PrJefac:.. Dc.-almg wrth lnlcmahonal. '( ran~na• 

t1onal, and fort1g11 I .a11. \4 \ a11clcrh1/I /. I rans,wt'I I . I l 3i. 1162 ( !00 I 1; Bmghard Pilu .. lritemationu/11, 
1',mfrec/1t, 2nd t·d. \ \111nid1· C.I I. 8c<•L, 2008). pam. 1-%. Cf Jbn //1/fmr r. Cu)OI, I ;9 tl.S 113. l6, 
( IH9S) stre\\ing th,11 • lntcmahnnal l...a\\. is pJrl of our b1,. ~ml nw.,t he asccrlai11cd and a1hni11i~lere<l 
h, tht comb of j11,1icc, J~ often a~ such c1u6tion, art prc.~cntcJ in lihg..1t1on bctwt:cn man Jnc\ 111.111. <lul~ 
,utnnslled to their dctcnnrnalloo" (cmpli.i,i, .1<lded) 

' S.:t Cordon, ··sn1111: 'I liought,," r 1 
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I'nhlc 40.2. CISG C,mzs Decided bv the Cemwn Supreme Court 

'\ car 1991 1992 l C){)J 1994 1995 1996 1997 1998 19<.19 :woo 
Cases I 2 -I 4 2 2 
YcaJ 1001 2002 200~ 2011-1 2005 2006 2007 zoos 1009 20ll) 
Cases 2 2 I 3 I I 2 I 2 

~tatistical significaucc. The inclusion of coses in which the CISG is mcntio11c<l. but not 
applied, skewers the total count. 

Second, as alrea<lv 011tlincJ, Liu: total number of published CISG dcci~ious represents 
only a portion of such decisiom clue to the existence of unreported cases, especiall) of 
:irbitral proceedings. Counting cases does not capture contracts covered by the CISG 
tlwt did not rcs11lt in legal dispule~. ' l'herefore, if there is a decrease in the number of 
case~ it 11my t·onccivably be du<: lo the fact that interpretative issues u11dc1 the C lSC 
!rave become established. 111 addition, in a given jurisdiction, the p11blic~11in11 of lower 
<'0urt decisions depends on the 11ovclty of tltc issues in the case. '1 'hus, lht• pnblicalion 
rate is likely to <lccrease once the CISG loses its novelty in a court system. Ccm1any has 
the highest number of reported cases (-177 as of October 10, 2011 ), but reccntl) lower 
court decisions ha,e been published less fre911cntl1. This developmenl ~liuuld not be 
mistaken as a sign of the decreasing importance of the CISG in Cerman court practice, 
as can be see in the consistent pattern of CISC cases clecide<l by the Ce1rnan Federal 
S11preme Court (Bundesgerichtshof) (Table 40.2).;o 

Furthermore, the number of cas<:s published aero$$ and betwecri legal wstems is 
1111cvcn. Thus, a lower reporting rate in a jurisdiction cannot be t4u.ilt:<l l11 Im, prnctical 
u~c of the CISC. 'iJ Differences among the co11rt ~}stems and the case p11l>lit·a1io11 sy~tcm~ 
111a~ in partic11lar affect the number of available CISG dedsions by lower c-omts, :JS :.1 

comparison between CISC case statistics for Au~tria and Germany slrw~. \Jthough 
,\ustria boasts 79 CISG decisions hr its Supreme Court (Obersler GericlttslwO out of a 
total of l 2.8 CISG decisions. lhe German Bundesgerichtshof' has decided 011h 30 cases 
out of the tot,11 of ·P7 Ct:nnan CISG dcc:isions. ;2 In the c11cl. the number of court 
dccisiom °'' lite.: CISC therefore 5a1~ little about the CISG's role> 111 practice Beller and 
more comprehensive dat,1 on the CISC's practical n~c are nce<lecl. 

b. A.~sumed lack o{CISG ce1se /a11 as excuse for recour!le lo UCC 
'11,e re,l',0TI behind some U !:I. courts' ongoing rdiam.:c on !ht: Vif,m(1J <l1ch11n (dis­

wssed earlier) becomes clear \\hen viewed itt the context i11 whiclr the c-1mrt:, since 
Dflrhi Camt'r h::i, c cmplo> ed lite <liclum: That con rt. and ma,w conrts afte1 \\IHl'ds. t1sed 
tl,c "virtually 110 case Im\ 1111dcr the Convcntio11" slntement ,1s ,lll c1rgu111e11t.11r,c "cloor 
opener," ,ind llicn added: "Case la,\· interpreting analogous prO\ is1011s of \rtide 2 of tire 
Uniform Commercial Code ( UCC) may nlso inform a court where the J,mgu.:1ge of the 

11 

I he C.:JSC: 1:11lt·rc:<l 11110 force for tlit! J;('<l1:r,1I llqrnblk of C:cm1.1111 on Ja11u,1t\ l, J\191. 
1 

Cf the c:ikul.,t,,m pre~t-ntcd (Jlbeit III a )l11~l11h <l11Tercnl coutr\t) b> Li);! SpJgt1ol11, i\ C.lunp,t tltruygl, 
the K.1le1do,rnpc· Cl,uice> of l.a11, nncl th~ CJSC (K.ilcido<wpc t'.1rt ll, .. I, \ 'ill(/obc,011 l 111/'I L'o,mn l 
1> \rb. B5, 1-½5 (20091 

·, '\ll c.1~c 1111111bru ~~ r1:vo1kd h1 1h1· ,\lbtrl) I K11l/.cr CIS(; Dat.1b,1\c· 011 Ock1he1 IIJ, 201 l 
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relevant CISG provisions tracks that of the UCC. However, UCC case law '1s not per se 
applicable."'" The assumed lack of CISC case la\\ accordingly serves as an excuse for an 
interpretative recourse lo lJCC case law, an approach that has rightly been criticized by 
manv authors for beina incompatible with CISC Article 7(1 ).'4 No matter whether there 

' b 

is case law under the convention 011 u given subject or not, and whether lhc language 
of a relevant CJSG provision "tracks" that of a domestic provision (and how this alleged 
·'tracking" is to be detertni11ed), case law on domestic law may never infom1 a court when 
interpreting the CISG, neither "per se" nor otherwise. 

The ongoing reliance on the Filanto dictum can therefore also be viewed as an 
indication of some U.S. courts' continuing lack of famil iarity with the CISC. This 
explanation is in line with assessments by some ltgal authors, who as recently as 2008 
suggested that n North Carolina superior court judge, ··or even a feeler~] district court 
judge for that matter," wo11ld hm·e little or 110 experieuce with the CISC. ' 5 Other rece11t 
U.S. court decisions, however, increasingly indicate a more open-minded approach, as 
notably demonstrated by the decision in David S. Taub,, . . vlarchesi Di Bamlo. In these 
proceedings - whicl1 concerned the U.S. court's jurisdiction. a11d not a sales law matter 
as such - cormsd for the Italian defenclarit :,.., 1arche)i \\en! on 

at some length to condnce the Court that the United l\ations Comcntion on Contracts 
for the lntern.ilio11:il Sale of Goods ("CISG"'). H11d 11ol 1ew York law. will govern the 
parties' disp11tc. Hie apparent implication of this discussion is that the "foreign law" 
factor coumch in favor of deferring to the Italian court because this Court will have 
some difficulty III mtcrpreting and applying the CISC. However, even if the Court 
assumes for the purposes of lhis motion that tJ,e CISG governs the instant dispute and 
further assumes lhal the CISC can be proper!}' characterized as foreign law, ~larchesi's 
nrgumcnt b ,till 1mpcrsnas1\.C, fi'cderal courts, inclnding tl!is ~ot1rl, ~a"c had little 
difficulty in interpreting and ,tpplying the CJSC. [Case: faw c1tal1ons om1tte<l. J fu s11d1. 

the Cot;rt doe'- not ~hare ?\ol.1rche:.i"s apparent concern :ibo11t the potential difficulties 
in applying lhl· ( !SC:.'~ 

Cases such a~ i\ l.rrclte~i .tre therefore fortunate signs that courts in the U.S. are getting 
more and more rtt·('nstomed to the convention. There is reason to hope that they may 
soon admit tliat there alrt:acly is a significant amount of case law on the CISG (both 
domestic and foreign), making a recottrse to UCC cases not only inappropriale - as it 
alway~ has hcen - but simpl} uunecessary. 

" Di!ld11 Ct1rril!r St,A 1 /{11/mt•t Corp, ·1 F. ,d 1024. 11)18 <;nd Ci, tQ95), cihnl? Orbi,phl•r4c Cmp I ti S, 
-z6 I• . Supp. I ~-l 1 1,ss Ct lut'I I r:ide 19S<>J, I ht" now ti11 ,fomon, rc-ft-rl•nct to UCC c,l~t' l.m h~~ often 
bcc:u 1q,e;1lccl h1 tl S sClurl~. 1110,t rccenth m Dingxi / ,mi:li11i DcJm', J .tr/. v. Ber11ood '/ cc/mo/og1· Cmup 
l.. LC. 635 111d I JUG ,!!th ('ir. 2011 > 

~_. Sec Sttsaunc Ccmk, I he l l.l\. Come11tion <•n C:ontmch lor the ln1cm.iho11al s~lc ofCood~: ,1 ~t.m<l~tc 
to /\l,;in<lon Lq,'l1l t 1hnoc1:11tnc1t;." 16 /. L. c, Com. 25i (lv~n: Jo;11111c vt D,1rkey, ··U.S. Co~rt\ 

11111.'rprl.'l.allon uf (),11,1:1,;c: Pro11>1011• U11<lc:r lhc U . .N Comc11hot1 on Coulracb for lite l11tc111allun.il SJI(' 
ofCorxh· ,\ Prclir)1111.111 Step To\\Jr<ll all l11tcuial101wl Jumprndcnn·ofCISC ,)ra \\,\.,cd Oppo1lu1111) 1," 

15J. L.c-Gom lW1l9951. 
"' ,\lid~ J11mt·\ Wl11llo1 l .1mt l\ori, S ,\hhc-1. ··\·\11,t'\ ftJid of the C!Sr.? \\'Ill 1\orth Caroliu,1 Pcucli­

tioner~ ~ho11lcl t .c.im ,, l11ing or T,10 ,1ho11t lhc 1%0 l l1111ed N3tiom CClnvcntion on Contr..,cl \ for lhi.­
lntcrnatirmal S,tlt" of Cood,,"-~() Cmnpbe/11, fk'l·. !75, 2()(\ 12008) 

" Dt11•id S. '/'"uh fl 11/ 1· \fard1elil)ilfomlo S.p.A .. December HUtlOI.I, :?009 ti.:-,. m,t !,I.XIS I I ;565, 
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c. C ISG as fm(erable to foreign domestic sale.~ law 
The increasing pro-CISG bias demonstrated b) most courts when interpreting party 

agrceme11ts potentially aimed at excluding tlte CISG's application under Artide 6 C JSG 
can be c>.11lai11e<l by different factors. First, there are policy reasons. The rnurt in Travelers 
Property Casualty Company o(America v. Saint-Gobe1in reasoned that "an affirmative opt­
out requirement promotes uniformity and the observance of good f,1ilh in international 
trade, two principles that guide interpretation of the CISC,''57 and another U.S. court in 
St. Paul Giwrdian l11surcmce v. Neuromed held that the contractual choicL" of the law of a 
CISC contracting ~tatc did not amount lo an e>..dusion of the CISC. fhc c·o11rt reasoned 
tlrnt "It lo hold otherwise would undem,ine the objectives of the C!SC.'66 

A second reason may be the courts' realization that the altern:itivc to the CISG's 
application mar not be the application of the lex fori, but the applicat1011 of foreign 
domestic- ~ales law. Peter Schlechtricm has expl.:iim:d tl1is point .1s follO\w 

When the great schol.1r Jol111 I lo11nold defen<lc<l tlte CISC bcfon: the ~11b-c:ommittcc 
of the United States Senate wl1ich was in charge of preparing tl,c dcci~ion or the 
Scnalc 011 the C1SG's ratification, he remarkc<l ~on1ethi11g along tl1e followi11g lines: 
in cvt1lu11ting tl1e CISC, yo11 shnnld not compare it with ~1c Uniform Commercial 
Code ( lJCC) a11d should not ask. whether ii is better than or infcrirn lo the UCC. 
Ct:rtainly, the UCC is better for American parties and their co1111~el <111cl l:m )'Crs. But 
yo11 sl101ild ask, whether the CISC is belier and c:isicr to .ipply than, for t•~a111plc. the 
sales law of Mongolia or China. For we ca11not t·xpcd that the lJCC \\ ill .1lwars apply 
to international sales and rhar foreign parties will :11\,ays subu11t to Amcric:111 law. 59 

A practical illustrntion of the issut! of applying foreign sale.slaw wns provided in ltaldec:or 
v. Yiu's lndustric.~ (H.K.). which involved a claim byan ltali,111 buver.1gaiml n seller from 
I long Ko11g M Altho11gh the Court of Appeal in r,11 ib11. applying lt,tlian rn11tlict of laws 
rub. cornc to the condusion that the sales l11w of I long ~ong properly governed the 
buyer's clai111, it chose to :ippl y tht! C JSC (as part of Ital 1an l.iw) bcc:1mc ii "had 11ot been 
t1ble to ::isccrt:iin" the content of Hong Kong hrn .111 The con,h;' iJ1<.:enlivt to :1voicl the 
application of foreign law may therefore explain the rather strict st:mclm<h often ttsecl in 
interpreting whc.:lher a choice-of-law cla11se wo1ks as an opting out of tl1c C/SG. 

The expla11c1tio11 prt·scntecl here explains why courts interprt'l d1oicc-of-l,1w clauses in 
fovor of u foreign sales law i11 u particularly strict ina1111er, ulthongh a si ndl;u 111ct•11hvc for 
the comt wonld 11ot exi~t where choice-of-law clau~e favor~ lht ~ales IJ\V of th<' forttn1. The 
available CISG case law. however, sltow~ no <listiut'lion bC'lwee11 lhc~c two c;,tegories, 
which 111:1y rncan that the stnc-t interpretative ~ta11clarcl~ for CIS(: ''opt out" d::insc~. once 

'J ruwlen 1>mpcrtv Ct1~u11/t<,• C:tJmpum <>f AmmC"a, S11111t-Cobmn lh·lrnir<1l l•'ahrir, Cu11aJ1J / .tJ .. J.11111:m 

31. 200~.1,Jo; \\'I. >I WJJ 
'· St. Pa11/ Cu<1rdi,111 /r1s11,q11t·r Co111pat1)' and l'r(il'dtrfll f11N11ra11c!' Compam• ,, \r11rrm,c,l \r1•Jwaf Sy~ti:m~ 
~ Support Cmhl I, \lnrch 26. ~OOZ. 2002 lJ.S. D1~t Lexi~ 50% 1S.O.l\.) l. 

'" Pde, Sehl<-< htrit>m, "Rcqu1r1t11\c1tl~ of .'\pplir.1tio11," i91 
Nt \f the li111c the conlr,u•I ccmcctnl·d had bcc11 entered inlo ,rntl pc1 fim11t"J ( 111 I 'NO I l. 11011g Kong 1, .,~ illll 

.1 Hritish 1· row11 colon}, so that \rticlc 1(1 )(,11 CISC dicl not ,1pph .I\, tc, lht dt)fJllk :1bo1111 1011g Kong·~ 
~t.ltm 1111ckr the CISG ~1m·1: Jnlv I. 1997 (tht· Jak uf the "lmnd-ovcr'" re~11lting in 11011g l<ong bc111g p~r1 
oflhc- People's Rcµul>lit vfCl,111,1), ,cc- Schmctti. 'fltc Status ofl long Kon(l n11d l\1,1c.1u,~ 

''1 Jtc1ldmir ~-"-~ r Yiu•., {11dusl11t•~ (1 J.K.) l.i1111ti:d, Corte di \ppc:llo di MilJnO, Mnrch 20, 191)8, r>mtlu def 
t•u111111~rcm i11/cm11zio11a/e 45, ( 1999). 
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developed, are now indiscriminately applied lo all par~· agreements aimed at ex.cl11ding 
the CISG. 

In a 2010 decision by the German Federal S11preme Court,62 counsel for both parties 
had agreed on "the application of German law to the current dispute" and had subse­
quently submitted their legal arguments based on the Ccrman Civil Code (BCB) ,1nd 
the German Commercial Code (HCB). Both the ,·ourt of first instance and subsequently 
the Court of Appeals had decided the dispute applying these two sources of German law. 
The Supreme Court reversed and remanded the case, admonishing the Court of Appeals 
for having treated the agreement on "Cem1an law" as an exch1S1on of the CJSG, and 
directing it to investigate whether the parties had really intended to choose the 8GB and 
l lC8. This is remarkable, as both counsels had explicitly agreed on tl1e applicable law. 
111 cases s11cl1 as tlm, the court may be actively trying to protect the parlies involved from 
their own counsels' tendeucy to exclude the C ISC, whicli may or may not be in the 
clients' hest interest.<,; 

C. Sellers, Buyer:;, and the CISC 

Although coun~c1~• actions when representing their clients are legallr those ofLhe clients, 
this legal categori7ation is not helpful for the purposes of the present cliaptcr. which 
investigates how and on wh;it basis dcci~ionsaffecting the CISG·sapplication arc fcached. 
This part is based llll tl1c <.·011111100 sense assumption that the attorney. especially io 
drafting standnrd tcnns, i~ the decision maker and the client is not.6-1 

1. ~mpirical fa 1dcncc 

Empirical C\idcncc on the knowledge and use of the CISG hy merchants is limited. 
The Global Sale~ l..;iw survey l'Onducted in ~009 was tile onl}' one that surveyed com­
puuics. Based on rc~ponses from 60 C'Ompnnics,65 the survey found that 45 percent of 
the· husinem:~ v.lic1c somewlwt r,.1111iliar with the CISC. l kiwever, 6~ percc11t of the 
bwi11esses locotccl 111 CISG controcting sl:ilc~ were somewhat familiar with the ClSC 66 

Other survey:. n~kt•tl pradici11g lawyer~ wheth~r they had in the pasl exclllded the CISG 
cluri11g contruct drafting upon their client~• reque!>I, ~md 413 pc-rccrit of tlie Cenr1a11 
la,'1-ycrst H.1 pl·rccnt of the A11strian lawycrs,6-~ and 32.6 percent of the Swiss lawyers611 

answered in tl1c aflirmativ<!. uother survey adopted the reverse approach b~, asking 
practicing la\\')'l'h whether the} had cxclnded the CISC al the contract drafting stage 
heeau~e theit clit;111s· business partner insisted on the applic:ation of his or her national 

" 2 8u11dl·,g!!rielibltuf, \1av II. W!0, lrrtrmallcmafi:~ llunddwc:ht 216 (2010). Sec cv11 1111cnta1} 11lt1d1 C 
Sd1rvck1. F1,IHt·lw1du11gt!11 zu111 \Virtsdw(isfl'cht 12011 1, I ~9. 

,_. St·c 111 mmt <lct~1I bt:11111 
114 J'lu• lntlcr i~ often ,mt trnt• 11 hen ~M11d:1rd terms ,1ddrc<~ing 11,c- JX"Tfornuncc of tontrnctual ohlig:ition, 

arc con<'l'mc·d, hut <'hoi<'1.'-11f-law cl.111scs .is well a.< arbitration .ind fonrm ,election clame.o. are 111 pradice 
often of little 111tcrt:sl lo the client him,elf. 

t - Sd1wc111.e.:r Jml Ktt, ·t:tobal Saks l...iw." I 56. r·t,c ,m, C) rt')U!b publi)lied Jo Ml ~pcci~· m wl11ch 
1;ountnc~ Ilic 1c,p<m<l111g bmtHc,st, were based. 

M, Id., 159. 
,.- \1c~c:r, "I IN-K,1uf1<·cht i11 dcr deutscht'n Anwaltspraxi~," -½i6. 
1 \llcl'cr. "ll~-Ka11lrt•t•h1 in cler il~terreichi~chen Anwall,praxis,r 796. 
,. ' Mc:~·er. ~u1 Kaufrt."t:111111 der sd1wcizcri~c:he11 Anw:1lbpr,rxis." 426. 
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l:1w - 39.4 percent of the German, 37 percent of the Chinese, and 27. l percent of U.S. 
practitioners answered in the affirmative.~u 

Another source of evidence of the merchant community's approach toward the C ISG 
is found in the standard contract terms published by general busines~ associations, such 
as tlie German Chambers of lndnstry and Commerce (DIHK). The standard lem1s of 
business ass?cialinns are wriltcu from a broader perspective than those used b} individual 
companies.· 1 This justifies the assumption that choices made in their standard contracts 
and comparable documents are generally reflective of the business commnnity's interest 
and uuaffccted br interests of a particular drafting attorney.7:! 1 either the ICC Model 
International Sales Contract for Manufactured Goods-' nor the DIHK \lodcl Sales 
Contract~" exclude:; the application of the CJSC. Moreover, these standard forms were 
developed with the C fSC's mies i11 mind. I Iowever, model contracts designed for use in 
particular trade sectors often include a clause excluding the CISG's application in favor 
of a domestic legal system (usual!) English la\\'). 

Anecdotal c,·idenc:e on contracting partie~· opinions about the CJSC primarily exists in 
form of individuaJJy drafted contracts addre1.sing Lhc application (or 11011-application) of 
lhe CISG. Cases adjudicated by European courts surpri~ingl) often imohc international 
s.iles contracts that explicitl} call for the application of the CJSG.-' It is also common 
lhat explicit agrcementi. between busi11csses from the People's Repnhli~ of China and 
the European Union e,pressly choose the CISG as applicable law. 

2. E,~dcnce [•~x-plaine<l 

Thc evidence doc!. not support the conclusion that the C ISC i\ ,l11111m·<l or even 
rejected b)' merchant\. lnstcatl, busincsspcr~ons seem more open to lht• CISC ~ use than 
I heir legal adviser~. The degree of familiarity of the ClSC alllong incrdiaut, t6V½) ma) 
be arou11d lhe rate of familiarilv with their own domestic ,ales la" . 

fn the r:ire situatio11s m whicl1 merchants them~elvc:s are personall} dcc1cli11g upon the 
law applicable lo their c:ontracls-\\ hen drafting 111di~iduaJ contracts, or~ he1, developing 
model contracts thru11gh their representative!, in business associatiorn - there does not 
seem to be a strict preference tn favor of uhome law." The Cl~C t!. ,een a~ an ,1cct:ptable 
compromise law sinc:e it is "iewed a1. a "neutral set of mies. ••-1> 

11 Kochler .. 111J Guo, ",kccptantc ol thL Lluifit•d S;1le., I .1\\ " :;o, Yet other U.S .. 11tomcn rcporti,cl no 
diffirnhics mcnnvinc.mg thcoppo~m~ p.1rl) to opt 0111 ol tltt t ·1sc during ncgoha1t,1m: c-f l'l11l,ppopm1lw,, 
• \w~rc:nc~, nf the C ISG. • \ rhclc '*· 

-, Cf. \rtidc l1Z I C<Jnshh1hon of the lnlcmahot1al Cli.1111btt of Commerce (June .:WI I J 
• Cf. Bcri;er. Crccpm;: C111:li{,cotio11, ltlh-10. 

- The ICC vlodcl lt1tt·rn.11ic,11al Sales Cn11lra,1 f.. lultl1fucture<l good, inttnde<l fo, r~lt l( ;( P11hltt·.itiom 
N,, )56 r 1w-1 Cf 1-.roll t:1 ,1I., " l111md11dio11 k> Lhe C ISC," p.ird. 56. ,d10 rder to 11,t: IC.'( \.!odd SJll'~ 
Conlrnel a~ "lhl' mo,t prm11i11enl exa111ple" for c1>ntrnct fom11 tlcl'doped 011 tlie l>J,1~ of the CISC 

1 Deutscher lndmlne- u11d l landcM,anuncrlJ!;, Schuldrccl11srcforn1 - . \ 11s\,irk1111gc11 fur ,!en :\118cnh,mdcl 
!-I (201J3), ~f. llnlfl lcrhcr. Ld1torial, lntemalionalc., 1 lu111/i:/.ved1t I (20<J21. 

-, SL'., OhcrlJndc,~cricht Koblvo,. -\pril 2:!, :!IJIO, lntcm<1/fl)11a/r~ ll,mdtlv,·<"111 ~S'> (Will>· OhcrlJnd~ 
_ gcricl11 Saarhrncken, t\1,1) ~O. WI l. Neue Juris/i'!!'hc 011/i11r-'Z,11tu11g 136> (2nl I 1. 
~ I he advanta~c of thl' CISC bcin~ J "nc-utnil la"" 1,u~ rcporlccl b) H.8',i dllllllll; 1l,t C.,rm,111 li1wVt·rs. 

21 6% ~m o11g Ilic .\111lria1111111 )Cl'l', and~ I.I 'h among the S,, i" law"rr,: ,cc- 11.le)cr, "l :--:-K11,frt"rlit in der 
dt:11hd1t·11 \n11Jll1JJrnxr,," 4'10; Mncr, "ll'I-Kaufreclit in dcr o,terrc-1c:l1i,chen i\11w,iltspr,1m," "<>8: and 
\lcyrr. "U:'11-K.wfrecht in dcr wh1\Clll'n,cheu \1111alt~pta\l!,,'

0 4T 
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D. Counsels' Appmach to the CISC 

f n commercial practice, the law applicable lo lhe contract will, in the \'ast majonl) of 
cases, be a matter handk:d b}' legal counsel. either dming contract negotiations, during 
the drafting of standard terms. or during legal proceedings in fron t of courts or arbitraJ 
tribunals. The approach of counsel toward the CISC is accordingly the most import.mt 
influence on the use of the CJSC in international sales transactions. It is therefore no 
surprise that most of the empirical surveys deal ing with the ClSG have primarily targeted 
practicing lawyers. 

I. Empirical l!:viclence 

\Vhen asked about their .iwareness of the CfSC.- the rate of awareness was at 92.3 
percent for Swiss practitioners,-\ but it was only 30 percent for practicing lawyers in the 
United Statcs.~Q In the Global Sales Lem surve) conducted in 2009. on the contra'}, 78 
percent of the lawver:. reported being familiar or somewhat familjar with the CISG' 0 

-

a promising tendi:ncy, although all numbers mentioned ha\'e lo be read,, ith the knowl­
edge that the practitioners" ho responded were spec1aliLed in international trade la,, or 
neighboring fit, lcls, which means that the average C ISC awarenes~ among all lawyers is 
likelv to be mut'h lo\\cr.111 

A ·point ad<lre~sed b) almost every C lSC sun•eys! is the degree to which counsel arc 
preponderant]~ exclud ing the C ISC's applicability in contracts or ~tandar<l terms drafted 
for their clients. ·1 he "opting-out quota" reported varied among jurisdictions, as well 
as between diffen:nt ,urveys covering the same jurisdit'lion. In alphabetic·al order. tl1e 
empirical result,; are: Austria: 55.2 percent;111 China: -H.-f percent;'H Cennany: ·¼2.17 
percent:!>' s~, il7erland: -1-0.8 percent¼ and 62.1 percent;~- and tJ,e United Slates: 70.8 
perccnt,')S 55 perccut (in 2006-7).sQ and H percent (in 2009).llO The Global Sale, Law 
survey (from 2009) again prO\ides the most recentstatislics. "hich are also the most CISG 
friendlt 13 percent of lawvers always and 32 percent sometimes exclude the CrSC. but 
the majority ( :;,?r I rarel) or never does.91 

-- Spagnolo," \ Cli111pS1' through the Kalci<lo~cope." I,~ ... ~. hl'!pfullr I~•~ n11mero11~ ant·tdotal d~nptinm 
of the CISC fon11lm1tv ;imnn~ ,momcy~ from a rnm;l of jorhdictiorl\. 

-, \ViJmer and I 1i1cl1t·111, ~s11iu1:tlaud." 2&4. 'nie ntunhcr mentinnt•d include, lhc 55.191 ,,ho reporkd a 
"h:isic" knowled!:t mtl the,; o;i 11h(l claimed "ty,od'' k11m1lt'dgc 11ftlic Cl C 

..., l•'ili-!;crald. "l11k•r>rahunal Contracting Pwctkl.'.$ Srm,~~ Pro1ect," "': CorJ,m. "Somt: I ho1t!lhli." 36\ 
'

11 S<:hwmLcr u11d f.-,·c 'Glob.ii Sale~ L:m," 159. 
' 1 William S. Dodi,:, "lt>Jching tht- CISC: in Cm1lrach." SO /. Lt·ga/ 1,:d11c. :-:, - ; • \lnrd1 2UUO/; .cc .,l,11 

Koehler and C:1111 \1 t·eph1nce of tlie Unified Safe5 L.m ... :;i, 
"~ . \ n c~ceptro11 11.1, tht 199, FlondJ ,11rvt1 b) Cordon. "Some 1 hnught\.•· 
" :\le)Ct, "lf \-l-.,rnfrccl,1111 dc1 (l,tcrreich,,t·h,·n ,\1111alt~pmxi)," -95 
~➔ Kochler & Cuo, "\n•(•pl.111cc ,,fthe Unified Sab Law," 48 
...; \lc~•cr, UUN-Mluftl·t I ii u, de, Jeutschcn J-\n\\alt:.-pr.a\t">, .. 4 fl. 
v \.kier. "U~-l,;.11,frccht 111 <lcr schweizcri~chen \ m111lt)prax1~:· -tz;. 
•- \\'idmcr and I l.1dw111. 'Switzerland," 2!>,. 
'~ Kochler .1ml Guu. \cccpt'Jnt'c of the Umficd Sale- l .1\\ ." -¼Ii. 
,<1 riui,:cralcl, "lukmuh,mal <.:onlrJdin~ Practices Sul'\rV Proict:1,"H 
~, Sd,wt•nzcr aml "-n·. "Global Sok, l.1w," J6(l. 

111 Id. 
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\nt.·cdot 111). the 1101 111frclluu1t cl.11111 b) ,omc 11tornt. ,, to .. regular!> <'X< lmk" th~· 
CISC. howc, c:r. is 1101 rH:t<.~\arih ., rcAt.·ct,011 of the CISC\ re.ii importa11cc in pr,1<.'lrcc.Q_ 
I Im " dut. to the f.rll th.ti practrtronef\ \\ 1th a preference for CISC c,clmion 1rt often 
pr,1ctitioncr, "ith little or no kno\\ ledge of C ISC\ rule~ - a1! unforhm_.Jtc (.md ri.sly) 
lOlllbinahon ,,hich frcl1uc11th re,nlt~ i11 the atlu11ptcd c,tlm1on not hc111i; rt.·cug11t1cd 
1111der C ISC: \rtidc (,. 

,1, f:.xdudm~ the C:ISG ul Ille' mntruct draft mg stage 
\ dec"io11 h c:m1md to e,cludc the C ISC\ applicatio11 i11 his or her client's rnnlrach 

or ,tamlard term$ ma, not ht• C'111111gh to meet the ,tandard imposed b} ~0111c u111rh for 
\rtic It. 6 c,c: ltmon i'ht. c,clu~1on cla\1\1.; "hkh 11\uall~ fonm p,trt of a choin•-of-la,, 
cbusc) 111ml not 011h comph \\ ilh \rtrc-le 6, but also needs to he i~1cl11dcd in the 
contr.ct in 'llcord,lllu ,,1th thc rc.:lJUtrrn enls of \rhcl~ H 24 Cll.iC I 1 1s, coutl'>el 
,tllemptinE,; to excludt.. the C ISC necJ, lo be ,l\\"arl' of till' e,tens,,t CISC. t,1 c l.m on 
hoth ext.lmron clauses and the 111corporatron of an (•xc-lmion dame as ,t.indaul rnnlrnl'I 
term' · 

'llu; careful Jraft111~ of c:nntnctual C'I\G e,clm1011 clan ,c~ i, thtrcfore of p,m11nou11t 
1111portam:e. \ case 111 point foC'usc:d on the me;: of a t·o111111;1 1n a chortt.·-of l,m d,111\e .. rt,c 
\w,tnan l.i11prune Court inlerprt:kd the follm, ing c l.1me " \I I our disputes urc ~X< h1\I\ cl~ 
\llhtccl to \u,trian Im, e,1.•lu<ling pri,,1te international la,, Jnd the CISC ..q \\ hether 
the.: CISC.: had been c,dude<l b, this cl.rme ,, a~ 1101 clear, ,b the chime <:011ld he n.ad 
111 t1\o d1fferu1t ,,a,, I I a, ..111 c,clu~1011 of mcreh pri,atl.'.' intern.1tional la,, (hecau,t. 
the phr,N• ",ind tht.· Cl C had bc:cn ,1.parakd b~ a comma), or (2) us ;111 t•,dusion 
of pm .111. mtcrnahonal la,, and the CISC \\ liid1 r<.·4uir1.·d <foregarding the c 111~~01,1). 
'I he \mtrian Supreme Court adopted the latt<.•r rc.1drng, hut ackn,m lcdgcd that from 
o stnct gr,munahcJI :rnd lnic,11 point uf vie\\ the 'cxclud111g pm ate intemaho I Im· 
,, ,thin the ,tandard knm can ht.· ,c1.·11 'J\ a 111ert> 111,crtum and Ihm c, en ·111 l',plil·1t 

1grcemwt 011 the ,1pplicat1011 of the Cl ·c due tu tJ11. 1llrgcdl~ 011,takcnl} nkrnl 
1.omma."'~ 

b. Excl11d111g Ifie C ISC: d11r111g court pmceed111~~ 
,\ phc110111t non 111 ,t inlrt.q11c:nth cnco11nkrtd during tht 6T°'i n•af5 of the ( l~C \\a, 

utternpl\ b~ co11mcl to cxclmle the CISt, d11r111g tourt pn><:ccding\, '"'~alh 1ftcr fir,t 
tinding out .1bo11t 1b c:,.1\tc11cc \lthou~h oppmi11~ coun,d mav ,~mchmc~ c1en be 
,, tlling to agree to the C l C's c\<.·lm1u11, mam rnnrh, a, 11_111<.:d prn_umsl}, dn 110I look 
fi, orahh 011 coumd tllemptm~ tu J\0111 the C l~(. \m (,J"i(.. nd11s1011 :.1t llie trial ,tngc 
furthcr111orc trigger\ .1 s1glllfil,llll profcs\1011:1l li.1hil11\ ml, lo he diwm\cd in m11rc dct.1il 
111 the fnllm1 mg 

\\alter \ ',lolfd, -zlJ J 1hr< \\ 11 ncr lo::mlrt, 111 I nt,li:lrt t-an Cl!-C-g<-'pr~st<-"> \Imler Jl'~ Ir.in n.1tron:ik11 
1td11l1 111 ~ D lurscs7, /.,_,, hn/1 fur I 1m>naruht ::, 11::002 . 
~dll\c111cr Jnd 11.ilht:ni m ~hlu:ht11rn1 ~ml "dmc111cr, l ommmt,m. par:1 :? I 

• Sec Sclaroc:kr 111 'ithh:thlnc111 a11d Sd111c111c1 Cm11111r11/an, \rhcll I ➔. para, 12-~fi 
~r Ge ,c I 1 \ml ~ ~ /, ·mwtwrwlo I land Urt!cl1t 2 6 2009 l11c OT11!11ial clau-.c 111 

Cen11J11 I 111 alle 1111 re Stn1hglc11e11 grit ,11md1l1clll1ch I lnre1cl11~d1e1 Rl'tl11, nu i:et1onar11en IPR, 
1111J l '·"-lllfr('t ht" 

Ouc:nl r C.cn hbhol, \pnl 2 .ZIJ09. lntm1111tn11.,/4-s I lu11dthrtcl11 Nb, z4- '.:llfJll) 
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2. Evidence bplai11ed 

a Reasons for contrac/110/ e,clu~im, of //,c Cl C 
I he earl) \tlf"\C)S \l1<mcd that tht: C ISC • rs gwerall) not \\idd) lno,,11." In contm,t, 

unf.11111liartl) "·'~ a point onh r.trch citul rn the larger Global S,1le) 1..i,, Sllf"\t.'} 111 
2009 ,,- The um·crta111l\ 111 the CISC's appl1cahon (dut. to ,.,gue legal \\ordi11g .111d a 
lack of uniform interpr<.1.11Jo11) ,,:1, gl\ en ,I\., rea,on b, Ci~. I puccnl of the pract1ho11cr~ 

fro111 .\uslnJ, a~ \\ell," 48.1 pt:rtllll of tht. \\I\\ and 43 2 percent of the Cuman 
practitioner,."'

1 
I II a s11b,cque11t sun e,. the lack of \t1fficie11t CISC ca\e law wa\ rai\cd 

a, an l!>)llC h} ft ,,eratlomc~, - H ; pcrct: nl m tlil L S. 29.6 p<:rcent III Cl11na. and 1ust 
6.1 percent 111 Ccrm,111\. 1111 

\mong tho~(' altomc,, ,,ho did 110/ ad,oc:ate il contractual t•,clmion of the CISC, 11 

wa, frequenth argued tli.11 the CISC ,~ c,Ncr to appl) tli1n a c:0111bina1Jon of conll1ct of 
la\\\ rule\ Jud fore1g 1 1lc~ la1\, 1 lm ad, mtage 1f !ht: CJSC. 1,J.., mrnlroned b, 25 1 
perc. cnt of \u~tnan allcmic)~. 111

: 3S percent of the German attomevs a\ J whole. and 69.2 
percent of 111km.1lio11,1I lran,aclrcm.1I attom1.y, in C.,1.nn 1m 1 

h Coumrfr' prefcrrccl 1g11ora11ce of the CISG 
'I here i\ ;111 1111dcr,t.111<lablc incentive. for conmcl moid the.: C ISC. a~ stud) 111g the 

C l C - a ,.1lc.-s 1,1\\ \\llh IOI .1rticft..., and .111 e,cr-111cre.1,111g bod) of rntemational <.~ase 
la\\ - require\ ,1 ,11b,1,1111ial 1me,hm·nt of time anti mo111.:\ 1 I herefore. ii )t:cm, that 
the clming forn is not the p,1rtie,· , l eptrci,m tm,arJ~ or rejection of the CI {_, but 
rather som~ crn111 cl~ 11m\llling11l.'\~ to lllH',I the tinw .md effort nec:e,~I) to le.irn the 
CISC. 

III. Profes,ional Liabili~ 

The. inclicatiom lh,11 ,nn1e attorn<.·~~ cxcl11dt• tl11. CISG in their own mlcrc,t, nanreh. 
m order to C''><',1pe 1111. 11ccd to dt 11 \\Ith 1h u11fam1liar ruk, rar,c, tlit. lJUe,hon of 
profc,sional lial>1lih. 'J hl• relatrw1'hip beh,ecn client ,rnd c:oumel is a matter gO\cmcd 
b, dnme~tic l.1,,. and the.: legal \landard art .1ccorclingl) not mtcmahonalh uniform. io; 

1~h, follo1\lng cli,t·u,sicrn of c·o11mcl ... profc,,ional liahilil) 111 CI C ca,c, locu,e, 011 

Ccn11.111 l.m Jti and U.S. l.l\\ ,,u-

,. !>l II\• "'"'"'' :111d lo:ce Clot 11 'i,11< I m ,p I(,() 
\ h. 1 l r. •t :\ t-:a1ifrncl1t 111 J 1'hlt-rrc1< lmd, n \ 111 Jlhpra,1s.- -%. 

""' :'llc:)l'C, ··u:-,,: i.:..11frrchl Ill dc-r '>ChlHI/Uli,( l1c11 \111 ~ll>pr,1,1s." -i:6 
Ito \ tl,u, -u:-,,: Kl111in:d11111 lier dc-11bd1rn \1 ,, Jh 11J~1,: ➔-➔ 

t,,.o '1k1 ,1111( ccpt.1ncc 11fth l 111h t1 ,, Law: 50 
1
l \ll\l"r I'' Is II Im hi 111,kr o,ll'fr,1clmd1t·n \1111J(hpr.""•" -9-

1111 \Icier, ·t , 1\.1111• clil 111,ll'r <lc11l d-.n \11\\ ilr-p111,1,." ➔-9 
I_. Cf Cl nfo11 r (,111 It am) R<>hcr I " I he l'olilJcnl l.conorm nf lntm1:1timllll .S:ilo l.,111; 2; Int I 

Hr1 I. c I n.m -1➔6, 4~~ (2()11;) 

JC J III Ul~O It'\\ .. r ll1tor11t1 laah,lah II' ro1111cc:11 11111,J1eh1111s, .K'C Pm(~ ,,.,,a/ l .1ah1/1h o/ l,01n, rs t<.-d 
0<·11111, C.nnpbcll :md Clari;llJn (;.1111plx:lh Lo11ilo11 Llo1J\ ufl.on<lon Pr~,. IQ</:;) 
S t I hom.11 l.111dcm.tn11, C.cnr1J1&},· 11111I I P-IZh 
s \l1d1ncl R Coldm:111 nrd , • \ s 111 nd. -um " s1~1 .- rd . - ~,1:; I Rci1i,1m111 1.:im­
bcrt, "Pml,"1ru1.1I I 1,1l11ht1 ,md l111t m,1tt,111at I .,w~cruu; \11 <.llcn1cw." -- D,/111N' C,,1111,r/ / 611, -, 
2010 
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•\. lgnoring the ClSC 

As a starting point. it is necessary to clarif)• whether 11 is legal or unethical for co11nscl to 
simply ignore the C JSG. Not surprisingly, there is widespread agreement among authors 
from both the U.S. 10'> and Germany11N that attorneys who accept cases in\'oh ing an 
1ntematio11al sales contract potentially governed b\ the CISG are under a legal obligation 
to know the CISG. 

ln the United States, the duty of competence is found iu Rule l. l of the An,crican Bar 
Association's Model Rules of Professional Conduct.110 Ruic 1.1 states that an attorney has 
the duty to possess "the legal knowledge, skill, thoroughnes~ and preparation reasonably 
necessary" for competent representation. In Germany, the obligation to kno\, the law 
is regarded as an jmplied term of the contract between lawyer and cli1;nl, r<!q11iring 
the lawyer to know all domestic laws that could potentially be relevant to tlw client's 
c:ase. 111 There arc no exceptions for law~ thal arc rarcl} applied in practiCL' or beyond 
the experience of the attorney concerned.112 Attorneys who accept engage111cnts with 
cross-border implications are under an implied contractual obligation to l"Tlo\, the CJSG 
as tl,ornughly as other German laws and regnlalions, 11' 

B. The CISG as Domestic (1 ot fi'oreig11) L<iw 

Counsel's obligation to kno\\ foreign la,,, on th<! contrary. i~ sub11:ct to lb, st11ngent 
conditions in some jmisdictions.11_. In the· United States, however, c;1w law l,.1, ,tressed 

11"' Ron:ilJ 1\. Brand. "Profl'ssinnal Rcspon.•ibilil\ ma 'l n111M1.1llo11al TrJmactmm Pr.11:hu," I· I I C- Com. 
~OJ. 'H6-i I IQCJR)· Braud, "Un,.State La"1"rs and ~hdl111:1l11111al Prm;lkc:· 116,; f)u<li.;l, '' I l 1d1ing the 
ClSG i11 Cu11tratl\." "'l. 11. 5: FitigN:ild. -~1 he lnlt>mntio11;1I Contmcling Prnclicl'\ "lH\t<) Pw1cet." n: 
I Otn \k ,11n11r.i, "lJ,:\ SJlc of CnQI.(<, Ct)l)\('Jltron: V111:1llJ c,,111i11g of \gc': ;z ( ~,lowdo [ ,,Jl\!Wf ] l, 

21 O·c-lm1ary 2003). )o;c.:ph I• . \lllm"c-v ,mcl ),1eL \I r.1.1w,. /11/('111«tiv111.1/ Sult:, J.t111 ,md \,b,trutw,i: 
Pm/1lw11.~, Coi,vJ and Cnr11111entan \ \lphcn J,1111k·n Rijw Kh111c1 l.a1, l11ll't11:1tioual. 2f)(IR\. I~ 

1"1 }.fartin I k11~~lc1, "l laflu11gsri,iLt111 a1111altlichcr Tilligk,•it: J11ri.,te11:eitu11g 171!. I 85 ( ]1N-I) 1\1ulif Ja11s,c11, 
"·\u,,,hl1m <ll'\ U\!-Kaufrcd1t:. .tis I l.1ft11111},follc," Aujkmmt.,cht1nliche Praxis 3-1"' 1 ZtJ01 t; Ch1i,tt1ph Lou­
vcn. ··me J l;,1tlu11i de, dnibchcn Rl·l'hb:mw;ilh irn 111lcm;1timmlt11 i\lJ,,dat," \ 'e"1<'h~n1111t.m·,ht 10,ll. 
1051 t 199"'): Gottfried R-il\CI. ·•n,e I lafh111g ,le, dcuhchrn Recl1toa1m.1lts h~• 11rc11111hci;chreilcnclcr 
'I ,tti~kci\." /\~ue /uri>1ti,t:he \\ ,;c/w,,~clm(t 204'1, 2051 ( JQ•)I ): Fr.1111-fuscf Rime he. Di<' l la{t1111~ tit!> ReC'/11-
1,<1irnt1lt1 tmd de, '-iott1n., 6th t:d (Cologne-: 1 lrymnnn,l'M:i), ➔2; lilrid, C. Sclirod1·1 If\ /...111/rn·ht und 
1•'.uropilischc~ Cemein,cha/isrecht: \ erhalt111s 11ml \Vl!ch,t•bw,k1111i;l!11 \ \lunich: Sell1e1 l .urnp,: 111 L:!11 Pu~ 
lb her., ZtJIIS I, S2 I: Dimitri Slobodl·n1uk, "\lcrtr.,glichr. \m,nlhpfl,d1ku - hbcr,,pJ1111k, I l.1ftoJ11i.;,11~iko?," 
Nt!ue Jumti~chc Wocf11111,i·hri/i 113, 115 (2006); f-lor,t l.u!;ehl\r, I /cmdbuch der \mvci/lxltaftunf; (I lcmc: 
t.AP-\'trlai;. 1499). p,m,. SiO: sunilmly. w1tli respect lo ll1t· 196-1 I I.Jguc Sale>\ l.:111·), 1rr,1117 fcpper. 
"i\1111;1lt,h;iftu11g und EuG\'U; Pru\1\ ck~ t,1l1tm<1liurwlrn Ptil-al ,me/\ rrfulmm~1<•t•h11 9!\ 99 , 199 I ). 

1111 l\r:1nd, "t'rofe-.sio11at Rc,pon,ibility." H"': F1tz~crald. 'The t11ternnhonal Contr,1eli11i; l'r 1chcc\ Smve) 
Pro1cct," 32; \llorrissc} Jntl Cr,,ws. /11t;,motic111<1l Sale, Luw um/ ,\r/ntration, ./fs, 

111 Rundcsgericht~hof, '\pril 20, 195'1. \ 'l'l'\ichcru11gsrecht M~ ( ll)'i<l). 
,,· Bu11dl•,gcnd11d10f, Septcrnbt:r :r~. zoo;, \/eu, J11ri\tischl' \\·uchfmrhn{l 5111, S021::11ob,. >lfCb,1•11.'CtJUll'~•I\ 

obhgJhon lo l..11011 one Vcmrd1111ng nber chc ller~tell1111~ Hild <len \'nlt1d, 10n \kJaillc11 1111d \(arkc11 
ofOccc:111bc1 11. 1Q74. ma Cil~t: invuhmg the sale of mct.11 diips, 

11 Jo.1dii111 Cwb;;:r. •· \m~altsliafht1ll; bci grc11l!lben.chrt'itenclcn Sadw<'rh~h(·11," \ll,,1wt",11rift {i11 IJt!ulsChL'!. 
Htc/il I ,99, J ·lflO ( 1998); I lcmslc:i. "l lJftu11~~ri~lke11 an11ahllclterTatigkcitt l 85, I timcn. "Die llalhmg,'' 
IU52, Pelct \l,mkc111sLi," \nwaltmirtrng,' in fntemat1onc1/es \ erlragsrec/11, btl1 ed. 1d. L. Rcilhmann and 
D 'vlartmy) (Cologne: \'erlag Dr. Olio Schmidt, :WIH). parn 2166: Raiser, "Die llaflung.." 2051 

111 l'he earl> U.S. tleds1on III Fena1ll1t i> Despemn \', Coudert, 4-1 '1.J l.. 28611882). i, oftc-n rncl lo be an 

C"1mplc: <'f Mm~ \11 c~ton )aim, ~rhc Lawyer's Rc)'f)Omib,li!'r for Foreign l..,11, and l·orl'ign L11q,er\," 

Hi Int'/ ( awy~>r 69t 69-t t l«>f:i:?1· "Pl1ttuille 11111;hl be said to rcprtscnt tlil· 'i.i:nor.,11r(· i, blm thcol'} of 
respomibilil) for forei1;11 I.ii, " 
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tJ,at counsel "are responsible to the client for the proper conduct of the rn:itter, and 
ma} not claim that they arc not required to knO\\ the law of the foreign State.''IIS 
German courts have adopted a similar approach, exvccting an attorney who accepts a 
case involvin~ the application of foreign law to obtain the necessal} knowledge abo11I 
that la\\. .116 

It is even more clear that the attorney's knowledge bose must include the CISC 
because it is not foreign law. but part of domestic la\\. Despite its character ,ts an 
international treaty, it becomes part of the domestic legal order of e\'el) CISC conrracting 
state once it has e11tered into force. 

In 1989, the Oberlandesgerieht Koblen7 (a Gennan court of appeals) decided a 
professional liabili~ case invoking the 1964 Hague Sales Laws, the predecei.sor to the 
CJSG. f n this case, a Gcnnan seller who was party to an international sale~ contract with 
a Dutch buyer sued his altome) for professional malpractice. because tl1e attorney had 
unsuccessf11ll) filed a claim for the outstanding contract price relying on the Gennan 
Cidl Code. Before the attorney had disco\'ered that unifom1 l:11\ applied to the contratl, 
the buyer was decl,1red irn,olvent.1 r The court held that lnowledge of the 1964 Hague 
Sales I .awi. (ULF and ULIS) and the 1968 Brus!>els Comcntion on Jnrisdiction1111 could 
"without any doubt" be expected from the German attorney.119 Ignorance of the CISC 
is accorclingl} not ;111 option for counsel. as it constitutes a ,·iolation of ber or hi~ legal 
obligation ro k1111\1 tile law. 

C. Exclusion of the CISG as Professional 1'vldlpr4ctice 

Sheer uuawarencs~ of tht: CISC qualifies a\ professional malpractice.1~0 but i~ not lhe 
onl) form of malpractice in CISG cases, such as in the decision to C"<cludc the CISG. 
1\ny rc:co111metu)at1011 lo exclude the CISC's application in a contract 111usl be made in 
the clieut':. best interest. m In thh respect. some of the arguments routine!)' advanced b) 
members of tli, lt'g;1] profes\io11 - that the CISC'~ interpretation is u11ccrtain, the bod) 

11' 111 rt• Hod. )1th ' tQ,-, ; \ y 2d 22-1. z·c I 195"'1 1dv1111; 011 D,;;1m I Siflllbnnk. }IJ) H. 1n2. Jt); 

NY S. RI Ill I \pp Di, l'J:21; Hekeweg 1·. Federal \ft,111<1/ fn~urauc.: C.:o .. l'cl,111,m Z➔. 1961, 1- I· ltD 
·HI ( '.D. 1ml 1%1 1, Robert \\'. Hillman, ''Prov1<li11g EffC'<·lhc Lcg:il Rcprc-.cntalion 1n lnt1.•rnatim1al 
Bmme"-> 1 ramadiom," 19 /nt'/ 1,,myer 3. 12 ( 19~5 1: lanis, "TI1c- L11~)er'1 Rc,po11,ihili1y.'· 696, 

11" Set Bundc,gcm:htslmf. fchruul') 22. 11r2. \/cue /11ristisc/1i- Woclwnschri{I IIH'I ( 1972)· l.nc111 le<lge uf 
Port11~uc~c law. Obcrla11<k,gcnch1 flamm. ~lmch 14. l<N,. IJcuh,/11 li:11,u:fmf/ /iir Wnttd1a(l~red1t 
4/ill I ltJQ7) 1k11lJ\\ lt·dge r>f lt-Jlian la11 ); Friedtit·h GrJf von \\e.,tph3kn, "J,.mi,;l' inlcm,1tional-Tc-d1flic-h1· 
\~ix-kte bc>i grl'111ttbcr.cbrc1knJl'r ' l)tig~c1t von \111,dltrn," in Emhc•it IJlld \lit•lfa/1 de~ H,·rht., l\·~t,i lm(t 
/lir lwinlwld Ge,m., (t-cl. RA Schlltlc) l \lttnich C 1-l Beck. 20021, 14R5, 14&11 QIJ. 

11
• Cuumel could h,1vt mt·cc~fulh hJsed the Ccmliln cnurt\ 111risdiction for the con1r,1c1 pnre cl.um 011 

\rhdc S \!o, t Brmwl, Convc11lio11 in co111unchc111 11 ilh \rticlt 591 I ) Ul 1$, but wa, ;1pparc11tl} 1111:1,~arc 

of both legal pr•1rn10111. 
11 ' Bm$,d~ Convt11t11111 011 J11ns1liction ;md the Fnforn:meut of111dgmc11t~ 111 Cll'il .md Co111111cr<:rnl \IJttC" 

of September 2'', ICJfl8 
11" Oberlandc,gc-riclit l\.,lhk·n1, June 9. 19S9, l'-,n,p /uri~lischt' \Voch1·ns,:hrift '!.699 t 191191 
l!ti Brand, "Professum,11 Re,pon\iliility," 336--: Dodge, · !'caching the CIS(; in Contracl5.' -,, n. , , Fit,gcr­

ald, "tntcmaho11,1I Co11lrnct111~ Prnd1ce) urv9 Pro1cct,'' ,2; Spagnolo."\ Glimp,c thruugl1 tltc l\alc1Jo­
~cQpc." 1,9. 

121 Fitt.gerald, "lnkrn,1honnl Conlractmg Ptactic-c, Survcv Pt'Ojcct,"U; Spagnolo,"<\ Glimp~e thuJugh the 
Kaleidoscope." I •9. On the attornc\'·~ duty oflo~·.,l\y under U.S. IJ11, ~ee Limbert, "Profl·~~ional L.inbil­
itv." 81. Sec Jlso Kl.111, Es,cr. ".\nwalt, '\IJndant oder Fonn11h1rhuch - 1n;r g~t.1ltct deu Vertrag?," in 
Cedilchtni11Sclmfl /ur M1cl11wl Cnmm led. S. lluttcs .ind 1. B:111111') l Bl'rli11 De Crmter Ret'l11, 20(11)1, 
125. 126-7 
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of CISG case law is small. the courts' experience insufficient - hr no,, ri11g iut'reasingly 
hollow. There is a body of more than 2.900 easily accessible cases, along \\ itJ, a deep 
secondary literature including excellent, comprehensive commentaries; practice-focused 
materials; and a wcll-dcvclopecl body of la\\ journal articles. 

Accordingly, more substantive reasons are required in order to support the C ISG's 
contractual exclusion. Put silllply, the attorney must obtain a competent bel of skill 
a11d knowledge of the Cl SC and each of its substantive provisions before opting out. 
This knowledge allows the drnfti11g attorney to see if there are CISC rnlcs that favor the 
hest interests of the client. Alternative!). the attorney should consider aualy-.ling whether 
the CISC provides a preferential choice of law if customized - instead of excluding the 
CISG as a wbole, tailoring some of its rules (under ,\rticle 6) on behalf of hb or her 
client. IL is therefore submitte<l that a presumption speaks in favor of tlie CJSC providing 
the preferable set of n1les for cross~bordcr transaclions. unless specific circ11m~h111ces of 
a case indicate the opposite. Attorneys who advise their clients to contractuall> exclude 
the CISG\ applic.ition in its entirety should accordingly bear the burde11 of e11.plaining 
,md proving the reasons for doing ~o. In situatiom in which a contrachwl e-.:clusion of 
tl,e CISC i~ in the client's best interest. counsel needs to draft a contract clause that 
propctl} excludes CISC. In situ.itiom, in which an attempted C ISG exclusion fails, 
c.:ounsel furlhcm1ore faci.:~ the unfortunate situation of having thereby provided evidence 
of his or her insufficient knowledge of the c1sc·~ nile&, ,ihich Ill;)) I,~ \'IC\\Ccl as an 
iudication that he or she cannot possibl)' have a<lviscd the client propcrh Jbout the 
advantages and disadvantages of the CISG. 

The sihiation is even more dangerous for cou11scl when he or ,;he first bccmm.·s aware 
of Lhc applicahilil~ of the CISC during litigation or arbitration proceeding\. At this 
\lage, il i~ alnio\l i111ptii;~ible to imagine an exclusion ~cenario that doc., 11ut involve 
professional nialprncfic~ frm11 ,11 least 011e of the partic~· attorncrs. Tim ~ituaho11 is clear 
\\hen counsel for ciuc.· or both parlie~ exdusivcly presents argL1menh b.isc.'d on domestic 
,,tics law because he or she is 1111:m~111..· of the convention's applii.:al>ilil\ \~ .1lread~ 
<liscussed above. the prevailing opinion among i11tcmut1onal court~ does not regard such 
bcha,·ior a~ an exd11~io11 or the C JSC. hut it oh, iou~lr ('tJIIStitutes 3 hrl'ad1 of co11nscl's 
obligation lo know the Sales Cmm:ntion and therefore render, hilll or her l1,1blt: for the 
dknt\ lo~~ uftii11t· ;u1<l for legal C;,.pt11~cs incunc<l. hr case both c.;01111sr•I k11ow ;1hout the 
CISG's applic:ibilil) .ind \till decide lo ,1gree on its cxclusioi 1. such J clc:ci~ion will al1110sl 

ncce~arih , iolate the i11terc:st of 011c of the parties hecanse the c·h;m~c 111 !lie applicable 
law with usuall)' nffect the outcome of the case, therebv improv111g 0I1~ p,ffty's position 
:incl \\Orsening that of the other part~ •~ Ilic: facl!- of tltc case are at thh \!age already 
d ear, counsel for the biter part) cannot agree to the comc11tion\ ext lm10n without 
violating his or her dic11t's i11tt:rcst, therch~ committing mnlpracticc. It, 011 the.- contrary, 
.111 exclusion of the C ISC should he without an} effect fm the oulC'om~ of the case, such 
c'Ccl11sicm is 1n neither part) 's interest·, ,1, thq both c;1n expect their counsel to represent 
the rcspcc:live po~ilions based 011 the com·cntiou\ niles, ,\hich both, 011mel are under 
an obligation to knrm. 

D. Failure to Plead /i'oreig11 Persuasire Precedents as Professional Malpracl1ce 

\ final question co11ccrns coumcl's obligation to know the available case Im\ on the C ISC 
and to use it to his or her client's advantage. Thif> i!> 1nosl ohvions in the ,Hea of common 
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law. where ca~c la\\ i~ the primal") source ofla\\. :\s counsers dul) of competence co\.crs 
the CISC as u1ueh as it covers purelv domestic area~ ofla". coumel's kno\dedge ._11'0 1)f 

C ISC case la" is reqnired. m 
Article 7( I) CISC ,cquires that "regard is to he had" to the CISG's intematio11al 

character when interpreting it. TI1is requirement is commonly read as calling for the 
evaluation not onl} of domestic case law on the ClSC, but abo of CISC cases from 
other jurisdictions. 1~1 Foreign CISC case law, although not binding precedent, can be 
used as pcrsuasin: precedent, e~peciatl} in cases of well-reasoned foreign decisions t

1
-1 It 

seems both ncces,ary and appropnate lo require kno\\ ledge of foreign CISC case Im, .1 :s 
but only as far as the foreign case law is reasonably accessible to counsel and has been 
translated into the attorney's language. 

\Vhether coumd is obliged lo acti,·ely plead foreign persuasi\'e precedents that are 
favorable to l11S or her client's case, or whether he or ~he may rel) 011 the court to discover 
and evaluate forei~ case law on the CISG, essentially depends on the relationship 
between court and counsel under the applicable procedural law of the forum. The 
questiou becomes re-levan1 in practice whencYer a foreign CISG precedent would have 
served the client's mlcrest better than either a dome~tic precedent or tht: interpretation 
reached by the court witl1out knowledge of the foreign ca~e.!>. The German approac,h 
makes it the attorneys' professional liabilil) to infonn the court of the rele,ant hiw. 1

•
6 

According to thi~ ,tandatd. coumel's failure to be aware of domestic and foreign CJSC 
case la\, rclati11(; to I\Slle~ of the case that benefits th<.' client qualifies as professional 
malpractice. 

I\'. C onclusion 

ln summarizing tht> empirical and anecdotal evidence 011 the CJSG'~ 1111portam·e in 

practice. some ~erieral trends ca11 be identified. Th1: daim that th<.· CISC is "gener­
alh beino excluded'' in practice, although still often hc.u<l and rc;1d, is not supported 
b". empirical e, 1dttlC'l', The courts in man) CJSC contracting states are increasi11gl) 
adopting a pmih\·e position toward the CJSC (pro-CISC biasl. Its practical effect is that 
agret:rnents behH'C!I the parties to exclude the CI C untlcr .\rticle 6 CISG arc subjetted 
to slTicl standards, therefore frequently failing to dfecti,el) exclllde the CISG'~ applic.-a­
tio11, ·rhc app10;1ch of h11y<:r~ and seller:, toward the CISG is mort' diflicnlt to determine, 

i:: Braud, "Ll11i-St.,t1; I .l\\\Cl'I ,mu \111llmJtion,1l Practice:.,- 1163. 11am \.I Fh:d11rn:r. " \notlaer ClSC Ca,c 
111 lite IJ S. Cn11r1' 1'1ffalb for the- Praditit,nrr ,md tlu .. Pulcult.il for Rcg1011ul11..:d lnl<'rprcl.tllon\." l; / 1 
0- Com. IZ-, 1'2 t<J<m. 

1 ~• Camilla B,111>t:h \m.ll·r-t'u. lhc I fniform l11lcmahu11al S.1tt, I ·'" .md tit<' Gloh;il J11nKum11lt111mm, 2-t 
J. I ,. () c,,,n I~•, 116 \2005); Srhwe111cr and l-l.1d111"111 io S, hled1tnclll mut Scltwrnit:1, C11111111rnlun 
\rticlc 7, para. J t; 

I 1 r nhunak di \ •~\·\,11,0, Jnh 12, 2000. G1uri)prnd~11::a 1tul,a11u 2811 20011); Gu" l Bell, "L1111fum111\ 
tltrongh Pcr,1111'1\1 tntc-m,1hnnal:\utlionlk·s: Ooe, Stare 0<.'cim Rt'JII)' 1 liudn tl,c llnif~nm ln~~rp,ct,,11011 
i,f the CISC? " in S/111nt1!! l11krrw(1011,1I Commerc,a/ L.uw urro" ~alional Bou111fann: 1'v.1t&chn~ for \/h,:rt 
//. Krit;er nn the C)ct·u~11111 of 11,~ /(ightieth Rrrtfidu" kc!. C.8. Aradc~cu and LI G. SthroekrJ (I .nnclo~. 
Wild), Simmomh &. llill, 21108). n. r: Pilar P..:r.ilc:, \'is<-.1silt.is III K,011 l't ,II.. (J\/ CIJll\l!ll(Jtln, \rtidc 
Commcnh11) al p.11a 41 

12• Brand. "Uni-Stair L...i1,wl'l ,lfld \folt111aho11al Pra(tl<'c:· 116,. . 
126 Bimd~er1d1tbhof Jnne 25, 1971, Neuf /uri~tische \\'ocl,emd,ri{t 1865. 1'16<, I icr-♦ 1: ~<·< nho Klau 

I ahrcndorf, "\'1:rtra~lid1t \11walbpflichten - iil>el'\pnnnte, I t~nnngsrisiko?: 'vtiur /uri\lilcli<• \\ "dwn• 
~chri(I I 911. I lJ H 15 12006); ~1oboclunj11I., "\'erlmghd1c \n"alt,-pffichtcn.~ 11 ~ 
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as empirical and anecdotaJ evidence is hard to find. The evidence that exists indicates 
openness toward the C[SC a~ applicable law. The most anti-CISC bias comes from 
practicing attorneys unwilling to expend the i1westment of time and money necessary to 
familiarize themselves with its rules. An attorney's ignorance of the CISC exposes him 
or her to the risks of professional liability, given the deep and easily accessible body of 
case law and scholarship on the CISC. 41 The CISG and English Sales Law: An Unfair 

Competition 

Qi Zhou 

I. Introduction 

It has been more U1an thirty years since the adoption of the United 'Mions Convention 
on Contracts for the International Sale of Goods (CISC). It is al~o II iddv clai11wd 111 
academic literature that the ClSC is one of the most successful harmonilalion proJc<'b 
in the field of international commercial law. 1 As of 2012, the CISC ha~ hcen adopted 
by eighty countries. 2 It is increasingly being applied both by national courh and hi 
arbitration tribunals ' 

Despite its witlespread adoption, there are a number of shortcomings to 1b C'lai111 uf 
success. First, some major trading countries, such as the United l\i11gdo111 and India, 
have not ratified the CISG. Ironically. the United Kingdom played an inAuent ial role 111 

drafting the CISC, but subsequently has refused to rati~ it as UK la\1 . Bnt"h pulitiu,1m 
and lawyers are worried that ralificalio11 of the CISC would undem11nc the dominant 
position of English commercial law in international trade.➔ The maimlream \Chobrl~ 

1 Joseph M. l .ookof,h ·•t..oo,e Lnds and Contort~ in International S,1le~: Prnhln11, in lhc 11,nmrmis.thm, 
of Private I .m R11ks," W Am. /. Comp. L -101 ( 11191 ); Kaz1uk, Semo, ~1 he ll,,c of \n,th<mJI C .unh,1rt 
I.a" 111 the 1\gc of (,lohalisation," ~5 Tulane L. Rei 1185 12001 ): SbKc1 \ [),111,. "( l11if1111i; Ilic I m.11 
Fronhcr: Space ln<lu~trv Financing Reform." 106 Com I / -IH, 4·- 12001 ), \liclt.td Jn.1cl11111 !loncll. 
"Do \'vc '-ccd a Glol,al Commercial Code?," 106 D,ck. l. I(~. 87 , Mi (2(Kll ). Ptl,n -;,,rcc11c. • Ilic CISC 
and Rcg1onJI lJnificdlio11," in The 198() l'nifonn Sale I.aw Old l~•uc, Rc111itcd III tl,e I ,gilt r,f H,m11 
cxperie11c11.1 (cd l•rJnco rcrrari) (Scllit!r Furopcan L111 Pnblisher. 2001 ), 3, I~. S.111cletp C:or,1l.111. ·1 h1 
Crt'alion of lntcrnJhon,1I Ct11111ncrc:1al Law: Sovercignh felled'."; S1111 D,rgo /,rt'/ I I ?<,~. 2S9 (:!00·1) 

- Jon C. Kleefclcl, "Rdl1111k111g 'Like a l,1\1'\'Cr'; .\n lnslnnncnlJli~I', Pmpo'-11 for l•1r,t-Ycar C11mrnh1111 
Refonn.tt 53 f. IA!g. Id 25-1. 262 (2003). 

• Sec Larry-\. Oi\tattcoctal .. llllemotw11a/Sa/e Lau .J\ Critical,\ 11all\,,11{C:IS(;J11ri,prudr11r<"(C.11nlmJ;;, 
Cambridge U1111cr..1h PreM. 2001 I; Bn1110 Zeller, C/SG and //IC I i11if,catron ,,( l11trma11onc1/ I r,id, 1,m 
(Svdncy: Cavcndhh, 2009); Peter Huber and Afaslair \lullis. C.:ISG: .\ \ ell' lrxthook {Qr ~1t,dr111, auJ 
Pr~ctitioners (Rt:rlin· Scllicr Curopcan Law Puhlidtcrs, !()(n: C.:ormnen/ar, nn tlie l'\ O,111,•1111011 rm Iii,• 
/ntematicmnl S,1/e of Goods (CISC). 3rd cd (ed Pckr Schlcchlnc111 and l111;clio11; St l111cnwl (()lfoid 
O,ford Llmver,ily Press, 20 I 0). . 

-1 Sally Moss, "Why the U111te<i Kingdom I las Not R.1tifi1:cl the CISC," ~ /. u{L <> Gmn:11me~ :!!'t wo, .f,;, 
Angele Fort. " Ilic United ~a lions Convention on Co11tr.1cL, for the lntcrn,111011;1I Sale nl ~too<b lkt'4lll 
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