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The United Nations Convention on Contracts for the 

International Sale of Goods (CISG) was adopted in a 

diplomatic conference held in Vienna in 1980 under the 

auspices of the UN General Assembly. The CISG is the 

result of long-standing efforts carried out by numerous 

international organizations, and finally led by the UN 

Commission on International Trade Law (UNCITRAL),[1] 

in order to harmonize the law applicable to contracts of this 

kind.[2] It has been deemed as one of the most successful 

instruments for the development of international trade.[3] 

Currently, 95 countries have adopted the CISG as their 

national law applicable to contracts for the international sale 

of goods[4], including several Latin American states.[5] 

These 95 countries may currently represent more than 80% 

of the international commerce worldwide.[6] 

  

Some general scenarios about the application of the 

CISG 

  

The application of the CISG to a sales contract, may arise 

from a wide range of expected and unexpected 

circumstances. For example, it may be applicable to the 

contract as a national law, when parties having their places 

of business in contracting states choose the law of one of 

their states to govern their business transaction.[7] In these 

cases, the CISG may become the lex specialis applicable to 

the contract despite the choice of a national applicable law, 

thereby replacing or displacing those local national rules 

that would otherwise be applicable (e.g., a national 

commercial code).[8]   

  

It may also be characterized as a “non-national” system of 

law, as a result of being a neutral set of uniform rules 

promulgated by an international organization. Thus, when 

the parties enter into a contract of sale having an arbitration 

agreement, they may select the CISG as the applicable rules 

of law to their agreement, even if their places of business 

are not located in a CISG state.[9] In other words, party 

autonomy in international commercial arbitration allows the 

parties to choose non-national rules of law in relation to the 

merits of their dispute,[10] irrespective of the seller’s and 

the buyer’s location at the time of concluding the contract. 

  

Conversely, the parties may exclude the CISG in cases 

where it would undoubtedly be applicable.[11] Thus, a 

Colombian seller and a Canadian buyer could choose the 

law of a non-CISG state (e.g., English law), despite having 

their places of business in CISG states. 

  

When the parties do not choose any system of law to govern 

their sales contract, the CISG may also be applicable. A 

court of law, applying the conflict of laws rules of its forum, 

may decide that the contract is subject to the national law of 

a given country which has adopted the CISG, in which case 

it may apply the CISG as lex specialis.[12] The CISG 

endorses this possibility.[13] An arbitral tribunal may reach 

the same conclusion based on the flexible approach that 

most rules contain in this field.[14]    

  

Despite the wide range of scenarios for the application of 

the CISG and of the latter’s notable success, the case law on 

the matter has had a slow -but steady- development in Latin 

American countries. Argentina, Brazil, Chile and Mexico 

lead the number of CISG cases in the region.[15] Other 

countries like Colombia, Ecuador, Peru and Paraguay are 

lagging behind.[16] In stark contrast with the Latin 

American case law, countries like United States, Germany 

and France have reported a significant amount of CISG 

cases.[17]       

  

A more robust growth of CISG case law in Latin America, 

may neither depend on the region’s participation in 

international commerce, nor on the volume of sales between 

Latin American countries within their regional markets. It 

may depend on other legal or cultural circumstances, which 

are also present in other regions of the world.[18] 

  

First issue: finding an implied exclusion of the CISG 

  

The CISG may be directly applicable to a contract of sale if 

the seller and the buyer have their places in different Latin 

American CISG states. It may also apply if said parties, 

having their places of business in different Latin American 

CISG or non-CISG states, choose the national law of a 

CISG country.[19] 
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However, in one case an Argentinian buyer raised a claim 

against a Chilean seller, before a Chilean court, alleging the 

breach of contract and requesting the payment of 

damages[20]. Both parties based their submissions on the 

local Chilean law, without resorting to the CISG. The 

Chilean courts involved in the case -including the Supreme 

Court- dismissed the claim under local Chilean law. When 

the claimant contended belatedly that the CISG was 

applicable, it was held that, under the CISG,[21] the lack of 

reference to its provisions amounted to its exclusion.[22]       

   

In this case, the different courts involved ignored the 

application of the CISG, which could have been the lex 

specialis. Under the well-known principle of iura novit 

curia in civil law countries -the judge knows the law-,[23] 

the competent courts should have ascertained the applicable 

law despite the parties ‘silence during the judicial 

proceedings. In international matters, sometimes neither the 

state judge nor the parties know the law.[24] This could 

explain the wide interpretation given by the Chilean courts 

to the implied exclusion of the CISG, despite the growth of 

the Chilean CISG case law.[25] 

  

Second issue: unnoticed non-application of the CISG 

  

This is the case where the seller and the buyer have their 

places of business in two Latin American CISG countries. 

Thus, the CISG should be directly applicable as lex 

specialis, irrespective of the parties’ silence as to the choice 

of applicable law, or of their express choice of the law of 

one of the two countries involved without excluding the 

application of the CISG. 

  

It is a fact that during recent years most Latin American 

companies -many of them from CISG states- have targeted 

their exportations to their regional markets.[26] However, 

the scarce case law reported in various Latin American 

countries may indicate that those who intervene in regional 

contracts of sale may be inadvertently ignoring the CISG. 

  

From a practical standpoint, in the Latin American region it 

is common to find that several state courts and companies 

involved in international trade — including local counsel — 

ignore the existence of the CISG as a lex specialis within 

their own national laws. Consequently, when the law chosen 

is the national law of one of the countries involved, 

companies a priori believe that their rights, duties and 

liabilities should be addressed under a civil or commercial 

code. The mere existence of the CISG comes as a surprise 

when their managers seek specific advice, either at the time 

of negotiating the contract or, most commonly, once a 

dispute has arisen as a result of a breach of contract. The 

courts, especially at the lower levels of the judiciary, are 

generally not familiar with uniform instruments of 

international trade.    

  

Third issue: the “homeward trend” 

  

Being a uniform instrument of international trade, the CISG 

provides that its interpretation must take account of the 

convention’s international character and of the need to 

promote uniformity in its application and the observance of 

good faith in international trade.[27] 

  

Even if a state court does not ignore the existence of the 

CISG, there is always a risk of the so-called “homeward 

trend” at the time of interpreting and applying the 

convention. This trend, which is not exclusive to Latin 

American courts, has been defined as the “(…) tendency to 
think that the words we see are merely trying, in their 

awkward way, to state the domestic rule we know so 

well”.[28] As a result, the state judge may be tempted either 

to disregard the CISG as a whole despite knowing its 

applicability[29], or simply to “adapt” the CISG to domestic 

rules of law rather than to international standards.[30] This 

reluctance to applying the CISG turns into a sort of a favor 
legis domesticae. 

  

Conclusion 

  

The CISG has been adopted by numerous Latin American 

countries. There is a slow but steady growth in the CISG 

case law reported in the region. However, these numbers 

seem to contrast with the volume of international sale of 

goods contracts involving Latin American parties. 

  

The scarce case law reported in various Latin American 

countries may be caused by different legal and cultural 

circumstances or barriers, most of which encompass the 

lack of familiarity with the CISG and the reluctance to apply 

its rules. These circumstances, which are not exclusive to 

Latin America, involve companies, legal practitioners and 

state courts. They include (i) the unnoticed non-application 

of the CISG both during contractual negotiations and also 
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once a dispute has arisen between the seller and the buyer; 

(ii) a potentially high number of cases where the CISG is 

impliedly excluded during judicial proceedings (e.g., when 

the parties have chosen the national law of a CISG to govern 

their contract); and (iii) a homeward trend which reacts 

against the application of international and uniform rules of 

international trade, like the CISG. 

  

Overcoming the lack of familiarity with the CISG in the 

legal community, is necessary in order to solve these 

cultural and legal barriers. Law schools in the Latin 

American region should permanently address issues of 

international trade law. Legal practitioners and state courts 

should also become aware of the multiple digests and 

sources, specifically focused on the CISG, which facilitate 

the interpretation and application of its rules.    

 

* Partner at Talero Rueda & Asociados (Bogota, Colombia). 
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or disregarding the application of the CISG amounts to the 

application of a wrong law, and not to a homeward trend as 

such. 

[30] Sometimes it may be necessary to resort to domestic 

rules of law, but not as a result of a homeward trend in the 

interpretation of the CISG. This may take place within a 

gap-filling exercise (e.g. when the CISG provides that 

questions concerning matters governed by this Convention 

which are not expressly settled in it are to be settled in 

conformity with the general principles on which it is based 

or, in the absence of such principles, in conformity with the 

law applicable by virtue of the rules of private international 

law: CISG, supra note 2, art. 7.2.)   

 

Private International Law and Voices of Children  
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On June 1, 2023, International Children’s Day, the 

American Society of International Law Private International 

Interest Group hosted an online webinar discussing the issue 

of children’s welfare and voices in private international law 

(PIL) in collaboration with conflictoflaws.net. In the first 

part of the webinar, five experts were invited to share their 

views on the status quo, challenges, and potential solutions 

to protect the welfare of children in the international and 

transnational context. The second part of the webinar 

involved a roundtable discussion among the experts. This 

event was moderated by Dr. Jeanne Huang, Associate 

Professor at the Sydney Law School. The guest speakers 

were as follows: 

 

● Mr. Philippe Lortie, co-head of the International 

Family and Child Protection Law Division at the 

Hague Conference on Private International Law 

Permanent Bureau. Mr. Lortie has more than 30 years 

of experience in the field of child protection.  

● Professor Lukas Rademacher, Professor of Private 

Law, Private International Law, and Comparative Law 

at Kiel University, Germany. Professor Rademacher 

read law in Düsseldorf and Oxford and obtained a PhD 

in Münster. He wrote his postdoctoral thesis at the 

University of Cologne. 

● Ms. Miranda Kaye, Senior Lecturer at the University 

of Technology Sydney. Ms. Kaye is a member of 

Hague Mothers, a project aiming to end the injustices 

created by the Hague Child Abduction Convention. 

She also has experience in public service (Law 

Commission of England and Wales) and as a practicing 

solicitor (family law in the UK). 

● Ms. Anna Mary Coburn, former attorney for the US 

Government (USG) involving the Hague Children’s 

Conventions and a Regional Legal Advisor and 

Foreign Service Officer for USAID. Ms. Coburn now 

has her own legal practice in private international 

family law, focusing on children’s rights.  

● Ms. Haitao Ye, lawyer at the Shanghai office of the 

Beijing Dacheng Law LLP specializing in marriage 

and family dispute resolution, as well as wealth 

inheritance and management. She is a former 

experienced judge in civil and commercial trials at the 

Shanghai Pudong New District People’s Court. 

  

Mr. Lortie opened the webinar by introducing the Hague 

Conference on Private International Law (HCCH), an 

intergovernmental organization with a mandate to develop 
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