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MIEN TRACH NHIEM DO NGUOI THU BA THEO PIEU 79
CONG UOC CUA LIEN HIEP QUOC VE HOP PONG MUA BAN
HANG HOA QUOC TE: TU GOC NHIN SO SANH LUAT

Tom tit

TRAN THANH TAM*
PHAM THANH CAOQO**

Bang phirong phap so sanh ludt hoc va phdn tich cdc an ¢ lién quan, bai vzét chi'ra cdach khoan 2 Piéu 79 cong worc vé hop dong
mua ban hanh héa quéc té) (CISG) duoc van dung va gidi thich trong thuc t6, dong thoi dit ra vin dé: Liéu rdng diéu khodn nay c6
tht su cdn thiét trong giao thirong qudc t6?  Liéu rang phdp ludt Viét Nam c¢6 nén néi ludt héa diéu khoan ndy trong boi canh Viét

Nam da la thanh vien CISG?

Tir khéa: Mién trach nhiém, nguoi thir ba, CISG, Viét Nam, diéu wéc quéc £, thwong mai quo”'c 1

Abstract

Based on the comparison approach and the scrutiny of case laws, this paper examines how Article 79(2) is interpreted and
raises the following questions: Is such provision is essential in international business transaction? Should such provision should

be incorporated in the Viemam's law?

Keywords: Exemption, third party, CISG, Vietnam, treaty, international trade

Ngay nhdn bai: 30/6/2017

iéu 79(2) CISG dit ra nhitng yéu cau

ddc biét trong truong hop mot bén xin
xem xét mién trach nhiém' béi viéc khong
thue hién nghia vu hop dong cua bén nay ¢
nguyén nhan tur viéc khong thuc hién hop
ddng ctia mot bén thi ba, 1 bén duoc thué dé
thuc hién mot pha‘in hodc toan bd hop déng.
Day 1a mot diéu khoan méi so voi Cong ude
vé Thong nhat luat dbi v6i hop dong mua
ban hang hoa qudc té (ULIS) - tién than cua
CISG.* Sy ra doi cia Diéu 79(2) CISG dugc

* Giang vién truong Dai hoc Ngoai thuong, Co s&
II tai TP.HCM, thanh vién nhém nghién ctiru CISGVN.

** Thanh vién nhom nghién ctru CISGVN.

! Mic di bén xin mién trach nhiém theo Diéu 79(2)
c6 thé 12 bén ban hodc bén mua, nhung trong khudn
kho bai viét, nhom téc gia tap trung lam rd viée mién
trach nhiém cho phia ngudi ban vi thyuc tién xin mién
trach nhiém tir phia nguoi ban van chiém chu yéu
trong giao thwong quéc té.

2 ULIS la viét tit cua Convention Relating to a
Uniform Law on the International Sale of Goods. Xem
toan van Cong udc nay tai: http://www.unidroit.org/
instruments/international-sales/international-sales-
ulis-1964, truy cap ngay 23/4/2017.

3 Barry Nicholas, “The Vienna Convention on
International Sales Law”, Law Quarterly Review,
1989, p. 201-243, http://www.cisg.law.pace.edu/cisg/
biblio/nicholas2.html, truy cép ngay 23/4/2017.

Ngay duyét dang bai: 14/8/2017

dat trong bdi canh thyc tién cac hoat dong
ky két hop dong phu (sub-contracting) trong
giao thuong qudc té tro nén phd bién.* Do
vay, dleu khoan nay dugc soan thao nham
g1a1 quyet quan ngai trong glao thuong quoc
té, hudng dén viéc xem xét mién trach nhiém
cho nguoi ban mot cach than trong trong
truong hop viéc khong thyuc hién hop dong
xudt phat tir 16i ctia nguoi thyc hién hop dong
phu (sub-contractor). Nhu vay, muc dich cua
Piéu 79(2) khong phai 1a huéng dén viéc
cung cap mién trir cho mot bén trong truong
hop do 16i cta bén tht ba. Thay vao dé, diéu
khoan nay hudng dén thit chat cac quy dinh
vé viéc huong mién trir.s

Tuy vdy, viéc van dung Diéu 79(2) trong
thuc tién xét xir tai Toa an va Trong tai kha
han ché. S6 liéu théng ké tir co so dir lidu

4 Denis Tallon, “Commentary on the International
Sales Law”, Giuffre: Milan, 1987, p. 572-595, https://
www.cisg.law.pace.edu/cisg/biblio/tallon-bb79.html,
truy cép ngay 23/4/2017.

3 Sophia Berry, Third Party Defaults and Exemption
from Liability in Damages under the CISG:

Is Article 79(2) Necessary for Modern International
Commerce to Function Effectively?, http://www.cisg.
law.pace.edu/cisg/biblio/berry.html, truy cdp ngay
23/4/2017.
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ctia PACE cho thdy trong hon 150 vu tranh
chéap van dung Diéu 79, thi chi c¢6 khoang 16
vu tranh chép c6 dan chiéu dén Piéu 79(2).¢
Thuyec tién van dung va gidi thich diéu khoan
nay trong thyc té thuong dan dén nhiing su
hiéu nhim va tao ra tranh luan.’

1. Piéu kién va pham vi ap dung ciia
Piéu 79(2) CISG

Diéu 79(2) quy dinh:

“Néu viéc mot bén khéng thuc hién nghia
vu la do viéc khong thuc hién nghia vu cua
bén thir ba ma ho nho thuc hién toan bo hodc
mot phan ciia hop dong, bén do chi dwoc
mién trach nhiém neéu:

a. bén dé dwoc mién trach nhiém theo quy
dinh tai khoan trén; va

b. bén thir ba ciing duoc mién trach nhiém
néu quy dinh tai khodn trén dp dung doi véi
bén thir ba do.”

Theo quy dinh trén, ching ta co thé thay
rang bén vi pham s& chi duoc mién trach
néu nhu: (1) bén vi pham dugc mién trach
theo Piéu 79(1); va (2) bén tha ba ciing dugc
mién trach khi 4p dung cac diéu kién tai Diéu
79(1) cho bén d6. Chinh vi ca hai diéu kién
nay can phai dugc dap mg dong thoi, Piéu
79(2) dugc xem 1a “diéu kién kép” (double
force majeure). Vi vay, diéu khoan nay duoc
danh gia 1a gay ra nhiéu kho khin cho bén
khong thuc hién hop ddng trong viéc xin
mién trach.®

Pé dugc huong mién trach theo Piéu
79(1), ¢6 3 diéu kién can phai ching minh,
d6 1a: (1) xay ra ngoai tam kiém soat cta cac
bén; (2) khong thé ludng trude mot cach hop
1y tai thoi diém ky két hop ddng; (3) su kién
va hau qua ctia n6 khong thé tranh duoc hodc

6 Xem thong ké s6 vu tranh chip lién quan dén Didu
79 tai: http://www.cisg.law.pace.edu/cisg/text/digest-
cases-79.html, truy cap ngay 23/4/2017. Nhiing vu viéc
lién quan dén Didu 79(2) dugc ky hiéu 1a 79C.

7 Joseph Lookofsky, http://www.cisg.law.pace.edu/
cisg/biblio/l0o079.html#304, truy cap ngay 23/4/2017

8 Chengwei Liu, “Force Majeure Perspectives from
the CISG, UNIDROIT Principles”, PECL and Case
Law, 2nd edition: Case annotated update, April 2005,
http://www.cisg.law.pace.edu/cisg/biblio/liu6.html,
truy cép ngay 23/4/2017.

khong thé khic phuc duoc. Van dé ¢bt 16i can
duoc 1am 13 trong diéu kién 4p dung Piéu
79(2) @6 1a né6i ham cua cum tu“bén thir ba
ma ho nho thuc hién toan bo hodc mot phd‘n
ciia hop dong”.

Trong mot nd lyc hudéng dén sy dién giai
thong nhat CISG, Hoi dong tu van CISG
(CISG Advisory Council) da ban hanh ban
Quan diém s6 07 vé Mién trir trach nhiém boi
thuong thiét hai theo Diéu 79 CISG, trong d6
¢6 nhitng dién giai nhat dinh vé ndi ham cua
“bén thtr ba”. Theo d6, bén thir ba, trude hét
phai duoc hiéu 1a ca nhan hodc phap nhan
tach bi¢t va khac biét vai nguoi ban (separate
and distinct).” Thir hai, bén thir ba phai dgc
1ap v6i bén ban Ve mat chirc néng va kinh té,
nam ngoai co céu to chirc ciia bén ban, ciing
nhu khong ndm trong pham vi kiém soat hoic
chiu trach nhiém cua bén ban."

Bén canh Hoi dong tu van CISG, nhiéu
hoc gia cing da chia sé quan diém cta minh
vé viéc dién giai Piéu 79(2). Theo do, thuat
nglt “engaged” (thu€) trong Piéu 79(2) chi ra
rang phai ¢ su ton tai vé quan hé hop dong
giita bén ban va bén thir ba." Hop dong phu
nay thuong dugc ky két sau hgp dong chinh.
Lién quan dén viéc “thuc hién toan bo hodc
mot phan hop dong”, ndi dung ctia hop dong
phu phai c6 mdi quan hé hitu co véi hop dong
chinh.”? N6i céch khac, nhiing nghia vu cua
bén thtr ba thudng dugc két ndi véi hop dong

® Xem: http://www.cisg.law.pace.edu/cisg/CISG-
AC-op7.html, truy cap ngay 23/4/2017.

10 Xem: http://www.cisg.law.pace.edu/cisg/CISG-
AC-op7.html, truy cap ngay 23/4/2017.

1" Sarah Howard Jenkins, “Exemption for
Nonperformance: UCC, CISG, UNIDROIT Principles
-- A Comparative Assessment”, 72 Tulane Law Review
1998, p. 2026, http://www.cisg.law.pace.edu/cisg/
biblio/jenkins.html, truy cap ngay 23/4/2017.

12 Denis Tallon, “Commentary on the International
Sales Law”, Giuffre: Milan, 1987, p. 572-595, https://
www.cisg.law.pace.edu/cisg/biblio/tallon-bb79.
html, truy cép ngay 23/4/2017; John O. Honnold,
“Uniform Law for International Sales under the 1980
United Nations Convention”, 3rd ed., Kluwer Law
International, The Hague, 1999, p. 475, http://www.
cisg.law.pace.edu/cisg/biblio/ho79.html, truy cap ngay
23/4/2017.
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chinh va bén thir ba phai nhan thirc duoc rang
cong viéc ho lam chinh 1a mot phuong tién dé
thuc thi hop dong chinh.” Vi du vé méi quan
hé nay d6 1a nguoi ban chuyén giao cho bén
thir ba viéc thye hién nghia vu ciia nguoi ban
dé san xut hang héa theo yéu cau ciia ngudi
mua hodc nguodi ban giao lai cho bén thur ba
nghia vu mua hang va giao cho nguoi mua.'

Cic triweong hop vé “bén thir ba” thuwong
gdp trong thuc tién

Lién quan dén d6i tuong dugc xem xét
12 bén thir ba, nhiéu hoc gia di phan chia
“bén thur ba” thanh ba nhém: (1) nhan vién
(personnel) cua bén khong thuc hién nghia
vu; (2) bén thuc hién hop dong phu (sub-
contractors) va (3) nha cung cip (suppliers).

Viéc xem xét chu thé nao dugc xem la
“bén thir ba” theo muc dich cua Piéu 79(2)
s& dya vao nhitng diéu kién di dugc phan tich
& trén. Trong d6, tap trung khai thac hai diéu
kién chinh: Thir nhdt, bén tht ba c6 doc lap
v6i bén ban vé mat chirc nang va kinh té, nam
ngoai co cau to chirc ciia bén ban, cling nhu
khong nam trong pham vi kiém soat hoic
chiu trach nhiém cua bén ban hay khong. Thur
hai, bén tht ba c6 thuc hién mot phan hoic
toan bo hop dong chinh hay khong.

Trudng hop ddi twong dugc xem xét la
nhan vién (personnel) cua bén khong thuc
hién nghia vu: ¢6 thé khang dinh trudng hop
nay khong thudc pham vi diéu chinh ciia Diéu
79(2). Béi 1€, quan hé gitta nhan vién cia bén
khong thuc hién nghia vu va bén nay la quan
hé lao dong. Ly ludn cling nhu thyc tién vé
quan h¢ lao dong va quy dinh cia cac nudc

'3 Denis Tallon, “Commentary on the International
Sales Law”, Giuffre: Milan, 1987, p. 572-595, https://
www.cisg.law.pace.edu/cisg/biblio/tallon-bb79.html,
truy cép ngay 23/4/2017.

14 John O. Honnold, “Uniform Law for International
Sales under the 1980 United Nations Convention”
[Honnold Text], 2d ed. Kluwer Law International,
1991, p. 546-547.

15 Peter Schlechtriem, Uniform Sales Law - The
UN-Convention on Contracts for the International
Sale of Goods, Manz, Vienna, 1986, p. 104, http://
www.cisg.law.pace.edu/cisg/biblio/schlechtriem-79.
html, truy cép ngay 23/4/2017.

trén thé gisi deu cho thdy nguoi st dung lao
dong c6 quyén kiém soét, quan 1y qua trinh
lao dong cuia nguoi lao dong do minh thué va
nguoi lao dong c6 nghia vu tudn theo sy quan
1y, diéu hanh ctia nguoi st dung lao dong.'
Nhu vay, khi nhan vién (nguoi lao dong) thuc
hién hop dong chinh thi bén khong thuc hién
phai kiém soat duoc nhan vién ctia minh. Khi
nhan vién cua bén khong thyc hién nghia vu
khong thuc hién hop dong, thi khong thé dua
ra duoc nhimg cin cr chic chin va thuyét
phuc dé chimg minh viéc nay 1a nim ngoai
kha nang kiém soét cua bén khong thyc hién.

Trudng hop dbi twong duoc xem xét 1a bén
thuc hién hop dong phu (sub-contractors):
lich str soan thao Cong udc cho théy ban dau
trong du thdo cta Cong udc khong str dung
thuat ngir bén thr ba, ma thuat ngtr duoc st
dung 13 thuat ngir “bén thuc hién hop dong
phu” (sub-contractors).” Tuy nhié€n, thuat
ngir “bén thue hién hop dong phu” da duoc
thay thé vi thuat ngit nay khong duoc biét
dén trong mot s6 hé thong phéap luat. O mot
s6 noi, thut ngit nay thudong duoc sir dung
chii yéu dé chi cic quan hé phap 1y trong
nhiing hop dong xay dung.’* Tuy vay, y dinh

16 Piéu 21 va Didu 22 Luat Lao dong Lién bang
Nga nam 2001; biéu 8 Luat Lao dong Ghana nam
2003; Pidu 41 Luat Lao dong Iraq nam 2015; Diéu 3
Luat Lao dong Trung Québc nam 1994.

7 Nguyén vin cua Diéu nay dwoc quy dinh nhu
sau: “If the non-performance of the seller is due to
non-performance by a subcontractor, the seller is
exempt from liability only if he is exempt under the
provisions of paragraph (1) of this article and if the
subcontractor would be so exempt if the provisions of
that paragraph were applied to him”.

18 The Report of Committee of the Whole I relating
to the Draft Convention on the International Sale of
Goods, reproduced in the UNCITRAL Yearbook VIII,
A/32/17, 1977, p. 448; DenisTallon, Commentary on
the International Sales Law: The 1980 Vienna Sale
Convention, Cesare Massimo Bianca & Michael
Joachim Bonell (eds)., Milan, 1987, p. 584. Tai Viét
Nam, thuat ngir “sub-contractors” thuong dugc dich
la “nha thau phu” trong quan hé véi cac nha thau
chinh khi tham gia d4u thdu cac hop dong xay dung.
Xem thém dinh nghia nay tai Piéu 4.36 Luat Piu
thau nam 2013.
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ban dau ctia Ban soan thao 13 hudng t6i “bén
thuc hién hop dong phu”, va viéc coi bén thir
ba 1a bén thuc hién hop dong phu d3 nhan
dugc sy dong thuan trén thé gisi.»

Trudng hop ddi tuong dugc xem xét 1a nha
cung cip (suppliers): nha cung cap thuong
dugc hiéu 1a cac cong ty chuyén cung ung
cac nguyén vat li€u tho hoac hang hoa ban
thanh phadm cho bén ban.* Vi du: co s& san
xudt vai cung cép vai cho cac doanh nghiép
dé may quan 4o phuc vu cho hoat dong xuét
khéu.

Pi c6 nhiéu tranh luan liéu réng nha cung
cAp cuia ngudi ban c6 thude sy diéu chinh cia
Diéu 79(2) hay khong. Pa phan cac hoc gia
vé CISG khong tng hd nha cung cip duoc
xem la bén tht ba. Jenkins cho rang lich st
1ap phap cua Diéu 79 di chi ra bén thir ba
phai vuot ra khoi khai niém mdt nha cung
cp thong thudng cua nguoi ban (general
supplier). Quan diém nay duoc tng hd va
duoc gidi thich bdi Flambouras: “Lién quan
dén ngi ham cia thudt ngit “nguoi thir ba”,
lich st soan thao Piéu 79 CISG cho thc‘fy no
chi bao gom nhitng ngueoi hoat ddng mét cach
doc lap va khong thuoc co cdu 16 chire ciia
nguoi ban (nhw nhitng nhan vién cua nguoi
ban) va ciing khong do nguoi ban chiu trdach
nhiém... Nhitng nha cung cdp ciia nguwoi ban
khong nén dwoc xem la bén thir ba theo muc
dich ciia Piéu 79(2) boi vi nhitng doi trong
nay chi don thuan tao ra nhirng tién dé hodc
hé tro cho viéc thuc thi cdc nghia vu cua
nguoi ban, chir khong tham gia vao viéc thuc
hién toan bo hodc mot phdn hop dc;ng ma

1 Sophia Berry, Third Party Defaults and Exemption
from Liability in Damages under the CISG:

Is Article 79(2) Necessary for Modern International
Commerce to Function Effectively?, http:/www.cisg.
law.pace.edu/cisg/biblio/berry.html, truy cap ngay
23/4/2017.

20 Sophia Berry, Third Party Defaults and Exemption
from Liability in Damages under the CISG:

Is Article 79(2) Necessary for Modern International
Commerce to Function Effectively?, http://www.cisg.
law.pace.edu/cisg/biblio/berry.html, truy cép ngay
23/4/2017.

nhir Diéu 79(2) yéu cau”.?

Cach tiép can nay ciing da ung ho trong
nhiéu an 1&. Trong phan quyét cua trong tai
Hamburg ngay 21/3/1996, Hoi dong trong
tai cho rang Piéu 79(2) ap dung khi bén ban
xin mién trach do 15i cua “ngudi thuc hién
hop doéng phu”... nhung bén ban khong thé
xin mién trach khi bén thir ba 1a nha san xuét
hoac la nha cung Ung phu (sub-supplier).”
Ngoai ra, Toa phuc thim & Duc trong mot
vu viéc ngay 31/3/1998 ciing cho rang néu
nguoi ban hanh dong nhu mot nguoi trung
gian cho nha cung Ung, thi nha cung Gng
trong vu viéc nay ciing khong thé dugc xem
12 bén thir ba theo nhu Piéu 79(2) cia CISG.
Ban thu ky CISG ciling khong ung hg quan
diém cho riang nha cung cip 1a bén thir ba
theo quy dinh ctia Piéu 79(2) khi cho rang:
“Bén thir ba phdi la nhitng bén dwoc nho dé
thuc hién toan bo hay mot phcfn hop déng.
Bén thir ba khéng bao gom nhitng nha cung
cap hang héa hay nguyén vit liéu thé cho
nguoi ban”.?

2. Su cin thiét cia Piéu 79(2) trong
giao thwong quéc té: goc nhin so sanh voi
PICC, PECL, UCC

Cho dén hién nay, mot diéu khoan tuong
ty nhu Didu 79(2) khong duoc tim thiy
trong Nhirng Nguyén tic cia UNIDROIT vé
Luat Hop dong thwong mai quéc té (PICC-
Principles of International Commercial
Contracts), Nhitng Nguyén tic cua Luat
hop déng chau Au (PECL- Principles of
European Contract Law) va nhiéu hé thong

21 Dionysios P. Flambouras in “The Doctrines of
Impossibility of Performance and clausula rebus sic
stantibus in the 1980 Vienna Convention on Contracts
for the International Sale of Goods and the Principles
of European Contract Law: A Comparative Analysis™:
13 Pace International Law Review, Fall 2001, p. 267,
available at: http://www.cisg.law.pace.edu/cisg/biblio/
flambouras1.html, access on 23/4/2017.

2 Xem vy viéc tai: http:/cisgw3.law.pace.edu/
cases/960321gl.html, truy cép ngay 23/4/2017.

23 Xem binh luan cta Ban thu ky vé Diéu 65 ctia Dy
thao nam 1978 (Nay la diéu 79 CISG), http://www.
cisg.law.pace.edu/cisg/text/secomm/secomm-79.
html, truy cép ngay 23/4/2017.
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phap luat qudc gia nhu Hoa Ky. Trong khi
do, Piéu 79(1), (3) va (4) thi lai dugc phan
anh day du trong ca PICC va PECL. Diéu
nay dat ra van dé rang Didu 79(2) c6 that
su can thiét trong giao thuong qudc té hay
khong?

Trong thuc té, van c6 hai nhém quan
diém khi ban vé su can thiét cua Diéu 79(2).

Quan diém dau tién 1a ung ho cac quy
dinh cua Piéu 79(2).

Thir nhat, nhu di trinh bay, muc dich
ctia Piéu 79(2) 1a nham x4c 1ap nhiing tiéu
chuan khit khe hon trong truong hop bén
khong thyc hién hgp dong (chu yéu 1a bén
ban) xin dugc huéng mién trach do viée
khong thyc hién hgp dong ctia bén thir ba.
Vén dé nay dit ra trong bdi canh thuc tién
ky két hop dong phu (sub-contracting)
dang tro nén pho bién va viéc vi pham hop
ddng do cac chi thé thuc hién hop dong phy
cung tang theo. Cho dén hién nay, van dé
nay van con hi¢n hiru, va do 1a 1y do tai sao
Diéu khoan mau cua ICC vé Bat kha khang
van tich hop Diéu 79(2) dé khuyén nghi cac
doanh nghiép dua vao trong cac hop dong
thuong mai qudc té.

Thw hai, viéc bo di quy dinh cua biéu
79(2) s& lam cho co ché xir Iy dbi voi bén
xin mién trr do 16i ctia bén thir ba tré nén
kém ha khic. Diéu nay co thé 13 s& khong
c6 loi dbi voi cong dong kinh doanh qudc
té.>5 Co thé ldy vi du so sanh giita Diéu
2-615 cua B9 luat Thuong mai théng nhat
cua Hoa Ky (UCC- Uniform Commercial
Code)* va Piéu 79(2) CISG dé minh hoa

2 Xem Piéu khoan mau vé Bat kha khang cua
ICC ban nam 2003 tai: http://www.derecho.uba.ar/
internacionales/competencia_arbitraje_iic_force
majeure_and_hardship clauses 2003.pdf, truy cap
ngay 23/4/2017.

% Tom Southerington, Impossibility of Performance
and Other Excuses in International Trade: Tuula
Ammaéld ed., Private law publication series B:55,
Publication of the Faculty of Law of the University
of Turku, 2001, http://www.cisg.law.pace.edu/cisg/
biblio/southerington.html, access on 23/4/2017.

26 No6i dung cua Didu 2-615 UCC nguyén vin
nhu sau: § 2-615. Excuse by Failure of Presupposed
Conditions.

cho van dé nay. Theo quy dinh Diéu 79(2),
ngudi ban sé khong duge mién trir néu bén
tht ba c6 thé luong trude duoc trd ngai phat
sinh din dén viéc khong thé thyc hién hop
ddng. Tuy nhién, néu cin ct vao Diéu 2-615
UCC, nguoi ban co thé s& dugc mién trach
vO1 tinh huéng tuong tu. Theo Piéu 2-615,
ngudi ban chi can chimg minh rang sy kién
lam cho bén thu ba khong thuc hién dugc
hop ddng 1a su kién khong thé luong trude
duoc d6i v6i ngudi ban. Nhu vay, viéc bén
thir ba c6 biét trude hay khong biét trude
su kién nay luc ky két hop dong thi clng
khong 1a yéu t6 lién quan dé xem xét mién
trir cho phia ngudi ban. Trong tinh hudng
nay, viéc ap dung Diéu 79(2) s& cho ra két
qua hop 1y d6i voi cac bén trong giao dich
thuong mai quéc té bai trong quan hé véi
bén thtr ba (thuong 1a nguodi thuc hién hop
ddéng phu véi bén ban), thi bén ban thuong
& vi thé tot hon bén mua dé c6 thé dam nhén
céc rui ro vé ton that do 18i cta bén thu ba.
Bén mua thuong khéng céd giao dich tryuc
tiép voi bén thir ba va do vy thuong s&
khong biét dén sy ton tai ctia bén thir ba cho
dén khi c6 su vi pham hop ddng. Quy dinh
theo Diéu 79(2) huéng dén viéc ting trach
nhiém d6i VO’l bén ban la hop 1y trong bdi
canh tan suat khong thyc hién hop dong do
16i ctia bén thir ba cang tang.”

Except so far as a seller may have assumed a
greater obligation and subject to the preceding section
on substituted performance:

(a) Delay in delivery or non-delivery in whole or
in part by a seller who complies with paragraphs (b)
and (c) is not a breach of his duty under a contract
for sale if performance as agreed has been made
impracticable by the occurrence of a contingency the
non-occurrence of which was a basic assumption on
which the contract was made or by compliance in
good faithwith any applicable foreign or domestic
governmental regulation or order whether or not it
later proves to be invalid.

2 Tom Southerington, Impossibility of Performance
and Other Excuses in International Trade: Tuula
Ammaild ed., Private law publication series B:55,
Publication of the Faculty of Law of the University
of Turku, 2001, http://www.cisg.law.pace.edu/cisg/
biblio/southerington.html, truy cép ngay 23/4/2017.
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Thir ba, néu thiéu V:fmg mét diéu khoan
mién trir lién quan dén bén thi ba nhu Pidu
79(2) CISG thi s& dan dén nhiéu kha nang
cic Toa an qubc gia s& giai quyét van de
nay dua trén cac quy dinh cua phap luat
quoc gia.”® H¢ qua cua van dé nay sé& 1a c6
nhiéu hudng giai quyét khac nhau va muc
tiéu cua CISG trong viéc thiic day sy hai
hoa quéc té s& bj anh huong.”

Bén canh ludng quan diém ung ho, thi
cling c6 nhiéu quan diém cho rang quy dinh
tai Piéu 79(2) 1a khong can thiét.

Thir nhat, thuat ngit “nguoi thir ba” theo
Diéu 79(2) CISG thuong duoc cac hoc gia
cling nhu co quan giai quyét tranh chap dién
giai 1a “ngudi thye hién hop dong phu” hon
12 mot nha cung cdp don thuan. Piéu nay
dan dén tinh hudng 14 trong khi “ngudi thuc
hién hop dong phu” théa man nhiing tiéu
chi 12 nguoi thtr ba s€& dugc xem xét theo
Diéu 79(2) thi nhitng trudng hop ngudi thi
ba con lai, bao gdm ca ngudi cung cap va
nhitng nguoi dugc thué boi nguoi ban sé
duoc xem xét theo Diéu 79(1). Trong thuc
té, su phéan biét nay khong phai luc nao
clng dé dang, dan dén viéc ap dung khong
théng nhét gitra cac Toa an. Cu thé, mot sd
toa an xem xét viéc mién trir trach nhiém
cho ngudi ban do 18i ngudi cung cp theo
quy dinh tai Diéu 79(1).* Trong khi d6 mot

2 Chengwei Liu, “Force Majeure Perspectives
from the CISG, UNIDROIT Principles”, PECL and
Case Law, 2nd edition: Case annotated update, April
2005, http://www.cisg.law.pace.edu/cisg/biblio/liu6.
html, truy cap ngay 23/4/2017.

» Todd Weitzmann, “Validity and Excuse in the
U.N. Sales Convention”, 16 Journal of Law and
Commerce, 1997, p. 265-290, http://www.cisg.law.
pace.edu/cisg/biblio/1weitzm.html, truy cdp ngay
23/4/2017.

30 Germany 28 February 1997 Oberlandesgericht
[Appellate Court] Hamburg, case presentation
including English translation, http://cisgw3.law.pace.
edu/cases/970228¢g1.html, truy cap ngay 23/4/2017;
Germany 21 March 1996 Schiedsgericht der
Handelskammer [Arbitral Tribunal] Hamburg [partial
award], http://cisgw3.law.pace.edu/cases/960321¢g1.
html, truy cap ngay 23/4/2017.

s6 Toa an khac lai wu tién van dung Diéu
79(2).>' Chinh vi vy, ¢6 quan diém cho
rang Diéu 79(1) va Piéu 79(2) khéng co su
khac biét 16n trong viéc xem xét mién trach
nhiém cho nguoi thu ba.»

Thit hai, twong ty nhu Diéu 79(2), Diéu
79(1) trong thyc té cling c6 mot pham vi ap
dung hep. Theo d6, mdt nha san XUt hay
cung tng don thuan ma khong dugce xem xét
1a “bén thir ba” theo quy dinh tai Didu 79(2)
thi ngudi ban van chiu trach nhiém cho viéc
khong giao hang hodc giao hang khong
phut hop v6i hop ddng. No6i cach khac, viée
khong thyc hién hgp dong boi mot nha cung
cAp hay nha san xuat hang hoa s& khong céu
thanh mot tré ngai can thiét cho ngudi ban dé
duoc huéng mién trir theo Picu 79.% Quan
diém nay da duoc xéac 1ap boi Hoi dong tu
van CISG khi cho ring bén ban phai chiu
trach nhiém boi ho c6 kha ning cao nhat dé
tranh hodc giam di nhing rui ro d6. Quan
dlem nay da duoc nhin manh trong mot an
1¢ noi tiéng tai Puc: “Khd nang hirdng mién
trir theo Diéu 79 khong lam thay doi viéc
phdn bé rii ro theo hop dong. Theo nhi
CISG, nguoi ban phai chiu trach nhiém vi
nguoi ndy da dong y dé cung cdp cho nguoi

3 ICC Arbitration Case No. 8128 of 1995,
International Chamber of Commerce, http://cisgw3.
law.pace.edu/cases/958128il.html, truy cap ngay
23/4/2017.

32 Fritz & Dietrich Maskow,
International Sales Law: United Nations Convention
on Contracts for the International Sale of Goods,
Oceana Publication, 1992, p. 320, http://www.cisg.
law.pace.edu/cisg/biblio/enderlein.html, truy cap
ngay 23/4/2017.

3 Hoi dong tu van CISG ciing cho rang ngu’orl
ban chi dugc mién trach nhiém trong mot sd
truong hop dédc biét. Vi dy, trong truong hop do
12 nha cung cép ddc quyén, hodc khi nhitng ngudn
cung khac khong dap ung dugc do nhiing su kién
bat thuong va khong ludng trudc duoc, hoic
trong nhitng tinh huéng ma khuyét tat cua hang
hoa khong lién quan gi dén nhiing rii ro mua sim
thuong thdy ctia nguoi ban. Xem thém tai: http://
www.cisg.law.pace.edu/cisg/CISG-AC-op7.html,
truy cép ngay 23/4/2017.

Enderlein
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mua hang héa phi hop véi hop dong. Néu
sw vi pham hop déng ciia nha cung cdp la
tré ngai chung theo quy dinh cia Diéu 79,
thi day la tro ngai ma nguoi ban phai tranh
hodac vuot qua theo nhu noi dung cua hop
dong mua ban... Tir quan diém cia nguoi
mua, sé khong co sw khac biét vé viéc nguoi
ban tw san xudt ra hang héa... hay nguoi
ban nhdan hang hoa twr nguoi cung cdp 4

Nhu véy, cho du viéc ap dung Piéu 79(1)
hay Piéu 79(2) thi két qua cudi cung ciing
khéng cé nhiéu su khac biét - d6 1a nguoi
ban s& hiém khi nao dugc mién trach nhiém
do nguoi thir ba. Piéu nay da dugc ching
minh thong qua UNCITRAL Case Digest
2016 khi chi ra rang: “Piéu 79 da duoc
dé cdp thuwong xuyén trong t6 tung Toa dn,
nhung rdt it truong hop thanh céng. Chi c6
5 vu viéc nguoi ban dwoc mién trach nhiém
do khong thyc hién hop dong va it nhat la
27 vu viéc khac yéu cau mién trach nhiém
ciia nguoi ban bi tir chéi. Ngwoi mua ciing
dwoc mién trach 4 lan nhung bi tw choi it
nhdt la trong 14 truong hop >

Chinh vi diéu nay ma nhiéu hoc gia cho
rang quy dinh tai Diéu 79(2) 1a khong that
su can thiét.*» Huéng xir 1y ddi voi nhirng

3 Xem vu viéc Sap nho (Vine wax) dugc xét xur boi
Toa tdi cao Lién Bang Puc (Bundesgerichtshof) ngiy
24/3/1999,  http://cisgw3.law.pace.edu/cases/990324¢g1.
html, truy cap ngay 23/4/2017.

35 Xem: http://www.uncitral.org/pdf/english/clout/
CISG_Digest_2016.pdf, truy cap ngay 23/4/2017.

36 Xem Fritz Enderlein & Dietrich Maskow,
International Sales Law: United Nations Convention on
Contracts for the International Sale of Goods, Oceana
Publication  tai:  http://www.cisg.law.pace.edu/cisg/
biblio/enderlein.html, truy cép ngay 23/4/2017; Sophia
Berry, Third Party Defaults and Exemption from Liability
in Damages under the CISG: Is Article 79(2) Necessary
for Modern International Commerce to Function
Effectively?, http://www.cisg.law.pace.edu/cisg/biblio/
berry.html, truy cép ngay 23/4/2017; Alejandro M.
Garro, Comparison between provisions of the CISG
regarding exemption of liability for damages (Art.
79) and the counterpart provisions of the UNIDROIT
Principles (Art. 7.1.7), http://www.cisg.law.pace.edu/
cisg/principles/uni79.html, truy cap ngay 23/4/2017.

truong hop do viéc khong thuc hién hop
d@)ng cta *“nguoi thuc hién hop doéng phy”
van c6 thé dat duoc thong qua quy dinh tai
Diéu 79(1). Quan diém nay mot lan nira
duoc tai khang dinh trong PICC, PECL hay
phap luat ndi dia cua Hoa Ky khi khong c6
mot didu khoan nao tuong mg nhu Diéu
79(2) CISG.

Su Véng mit caa mot diéu khoan tuong
tu nhu Dicu 79(2) khong ngan can bén ban
str dung céc trd ngai dé xin mién trach theo
PICC. Tuy vao ting truong hop cu thé, su
khong thuc hién ctia mot bén tha ba van cé
thé thoa man cac diéu kién cua mot su kién
bét kha khang dugc quy dinh tai Diéu 3.108
cua PICC. Tuong tu, Diéu 2-615 UCC ciing
bao gém cé viéc mién trach nhiém cho viéc
khong thuc hién hop dong cua nguoi cung
cip va ngudi thuc hién hop dong phy. Néu
viéc khong thyc hién dugc 1a khong thé
luong trude duge d6i voi nguoi ban tai thoi
diém ky két hop dong thi nguoi ban co thé
duoc mién trach.

Trong khi d6, Diéu 8:107 cia PECL nhan
manh réng nguoi ban s€ chiu trach nhiém
cho moi hanh dong cua bat ky nhan vién,
dai 1y, nha cung cp, nha san xuat hay nguoi
thuc hién hop déng phu ma nguoi ban giao
dé thuc hién hop dong chinh. Binh luan cua
Diéu 8:107 chi ra rang: “nguyén tdc co ban
la néu mét bén khong tw thuc hién hop do”‘ng
ma giao viéc thuc hién cho mot bén khac,
thi van phdi chiu trach nhiém cho phan
cong viéc da thuc hién boi bén khdc. Quan
hé ngi bo giita bén nay va bén thu ba khong
lién quan trong tinh huodng nay” .

3. Quy dinh cta phap luat Viét Nam va
van dé ndi luit héa Picu 79(2)

Ban vé viéc mién trach nhiém ctia mot
bén do 16i cuia bén thir ba, truéc day Phap
lénh Hop dong kinh té nam 1989 c6 quy
dinh vé vin d& nay. Khoan 3 Diéu 40
Phap 1énh Hop dong kinh té nim 1989
quy dinh:

“Bén vi pham hop déng kinh té dwoc xét
giam hoac mién hoan todn trdch nhiém tdi
san trong cac truong hop sau day:
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1- Gap thién tai, dich hoa va cac tro luc
khich quan khic khéng thé lwong trude
dwoc va da thi hanh moi bién phap can thiét
dé khdc phuc.

2- Phdi thi hanh 1énh khdn cdp cia co
quan Nha nuéc cé tham quyén theo quy
dinh cua phap ludt.

3- Do bén thir ba vi pham hop dong kinh
té véi bén vi pham nhung bén thir ba khéng
phai chiu trach nhiém tai san trong cdc
trwong hop quy dinh tai diém 1 va diém 2,
Piéu nay”.

Tuy nhién, quy dinh nay sau d6 da duoc
loai bo ra khéi cac truong hop mién trach
nhiém trong cac van ban phap luat sau
nay nhu B§ ludt Dan sy nam 1995, Luat
Thuong mai nam 1997, By luat Dan su
nam 2005, Luat Thuong mai nam 2005 va
B6 luat Dan sy nam 2015. Theo d6, Diéu
351 B6 luat Dan sy nam 2015 chi quy dinh
nhu sau:

“Truong hop bén co nghia vu khong
thuc hién dung nghia vu do sy kién bat kha
khang thi khong phai chiu trach nhiém dan
su, trie truong hop co thoa thudn khdc hoac
phap ludt co quy dinh khac.

Ouy dinh twong ty ciing dwoc tim thdy
trong Ludt thwong mai 2005:

1. Bén vi pham hop dong dwoc mién trach
nhiém trong cac truwong hop sau day:

a) Xay ra trwong hop mién trach nhiém
ma cdac bén da thoa thudn,

b) Xay ra sy kién bdt khd khdng”.

Mot s6 hoc gia Viét Nam cho riang viéc
ndi luat héa Picu 79(2) s& dam bao tinh
toan dién va cong bang cua mién trach
nhiém trong vi pham hop déng.”” Tuy nhién,

37 Phan Thi Thanh Thuy, So sanh cac quy dinh vé
trach nhiém do vi pham hop dong trong Luat Thuong
mai Viét Nam 2005 va Céng udc Vién 1980, Tap chi
Khoa hoc PHOGHN: Luathoc, tap 30, b 3,2014,tr. 50
- 60, http://tapchi.vnu.edu.vn/upload/2014/11/1435/6.
pdf, truy cap ngay 23/4/2017; Bui Hung Nguyén,
“Binh luan vé mién trach nhiém do vi pham hop dong
theo diéu 294 Luat thwong mai”, Tap chi Nha nudc va
phdp ludt, s6 7, 2006.

chung t6i cho riang du khong c6 mot quy
dinh riéng vé mién trach nhiém do nguoi
tht ba, nhung c6 thé hiéu rang mién trach
nhiém do bén thir ba van c6 thé dat dugc
néu d6 1a truong hop bat kha khang ddi vai
mot bén trong hop dong hodc d6 1a trudong
hop da duoc thoa thuan gitra cac bén. Bay
cling 1a cach tiép can phu hop véi PICC va
PECL di phan tich ¢ phan trén. @

Tai liéu tham khao

[1T Sophia Berry, Third Party Defaults and
Exemption from Liability in Damages under
the CISG: Is Article 79(2) Necessary for
Modern International Commerce to Function
Effectively?, http://www.cisg.law.pace.edu/cisg/
biblio/berry.html, truy cap ngay 23/4/2017

[2] CISG Advisory Council, Opinion No. 7
Exemption of Liability for Damages Under Article
79 of the CISG, http://www.cisg.law.pace.edu/cisg/
CISG-AC-op7.html , truy cap ngay 23/4/2017

[3] Fritz Enderlein & Dietrich Maskow, International
Sales Law: United Nations Convention on
Contracts for the International Sale of Goods,
Oceana Publication. 1992, http://www.cisg.law.
pace.edu/cisg/biblio/enderlein.html, truy cép
ngay 23/4/2017

[4] Dionysios P. Flambouras, ‘“The Doctrines of
Impossibility of Performance and clausula rebus
sic stantibus in the 1980 Vienna Convention on
Contracts for the International Sale of Goods and the
Principles of European Contract Law: A Comparative
Analysis™: 13 Pace International Law Review, Fall
2001, http://www.cisg.law.pace.edu/cisg/biblio/
flambouras1.html, truy cép ngay 23/4/2017

[5] John O. Honnold, Uniform Law for International
Sales under the 1980 United Nations Convention,
3rd ed., Kluwer Law International, The Hague,
1999, http://www.cisg.law.pace.edu/cisg/biblio/
ho79.html, truy cap ngay 23/4/2017

[6] Sarah Howard Jenkins, “Exemption for
Nonperformance: UCC, CISG, UNIDROIT
Principles -- A Comparative Assessment”: 72 Tulane
Law Review, 1998, http://www.cisg.law.pace.edu/
cisg/biblio/jenkins.html, truy cap ngay 23/4/2017

[7] Joseph Lookofsky, The 1980 United Nations
Convention on Contracts for the international Sale of
Goods Article 79 Liability Exemptions for Failure to
Perform, http://www.cisg.law.pace.edu/cisg/biblio/
10079.html#304, truy cép ngay 23/4/2017

[8] Chengwei Liu, Force Majeure Perspectives from
the CISG, UNIDROIT Principles, PECL and Case
Law [2nd edition: Case annotated update (April
2005), http://www.cisg.law.pace.edu/cisg/biblio/
liu6.html, truy cap ngay 23/4/2017



66

TAP CHI KHOA HQC PHAP LY SO 07 (110)/2017

[9]

[10]

[11]

[12]

[13]

[14]

[15]

[16]

[18]

[19]

Bui Hung Nguyén, “Binh luan vé mién trach
nhiém do vi pham hop dong theo didu 294 Luat
thwong mai”, Tap chi Nha nude va phdp ludt s6 7,
2006

Barry Nicholas, The Vienna Convention on
International Sales Law, Law Quarterly Review,
1989, http://www.cisg.law.pace.edu/cisg/biblio/
nicholas2.html, truy cép ngay 23/4/2017

Peter Schlechtriem, Uniform Sales Law - The UN-
Convention on Contracts for the International Sale
of Goods, Manz, Vienna, 1986, http://www.cisg.
law.pace.edu/cisg/biblio/schlechtriem-79.html,
truy cap ngay 23/4/2017

Secretariat Commentary, GUIDE TO CISG
ARTICLE 79, http://www.cisg.law.pace.edu/cisg/
text/secomm/secomm-79.html, truy cdp ngay
23/4/2017

Tom Southeringto, “Impossibility of Performance
and Other Excuses in International Trade™:,
“Impossibility of Performance and Other Excuses
in International Trade”: Tuula Ammaild ed.,
Private law publication series B:55, Publication
of the Faculty of Law of the University of Turku,
2001, http://www.cisg.law.pace.edu/cisg/biblio/
southerington.html, truy cap ngay 23/4/2017

Tran Thanh Tam va V& Thanh Vin, “Phan tich vé
mot vu kién bat kha khang trong hop dong mua
ban hang hoa qudc té theo CISG va mét s6 luu
dbi véi doanh nghiép Viét Nam”, Tap chi Kinh té
doi ngoai, s6 70, 2015

Denis Tallon, Commentary  on  the
International Sales Law: The 1980 Vienna Sale
Convention, Cesare Massimo Bianca & Michael
Joachim Bonell (eds)., Milan, 1987, https://www.
cisg.law.pace.edu/cisg/biblio/tallon-bb79.html,
truy cp ngay 23/4/2017

The Report of Committee of the Whole I relating
to the Draft Convention on the International Sale of
Goods, reproduced in the UNCITRAL Yearbook
VIIIL, A/32/17, 1977

Phan Thi Thanh Thuy, “So sénh cic quy dinh
vé trach nhiém do vi pham hop ddng trong Luét
Thuong mai Viét Nam 2005 va Cong udc Vién
19807, Tap chi Khoa hoc PHOGHN: Ludt hoc,
tap 30, s6 3, 2014

United Nations Commission On International
Trade Law (UNCITRAL), Digest of Case Law
on the United Nations Convention on Contracts
for the International Sale of Goods 2016 Edition,
http://www.uncitral.org/pdf/english/clout/CISG
Digest 2016.pdf, truy cép ngay 23/4/2017

Todd Weitzmann, “Validity and Excuse in the
U.N. Sales Convention”, 16 Journal of Law and
Commerce, 1997, http://www.cisg.law.pace.edu/
cisg/biblio/l weitzm.html, truy cap ngay 23/4/2017

Tiép theo trang 47... )
NGHIA VUNHAN HANG VA QUYEN TU
CHOI NHAN HANG THEO CONG UOC...

(8]

[11]
[12]

[13]

[14]

[15]

[19]

(20]

(21]

[22]

(23]

(24]
[25]

Oberlandesgericht Brandenburg, Germany, 18
November 2008, Internationales Handelsrecht, 2009,
105, http://cisgw3.law.pace.edu/cases/081118g1.html
China International Economic and Trade Arbitration
Commission, People’s Republic of China, 29 September
2000, http://cisgw3.law.pace.edu/cases/000929¢1.html
China International Economic and Trade Arbitration
Commis- sion, People’s Republic of China, 22 March
2001, http://cisgw3.law.pace.edu/cases/010322c1.html
Yearbook Comm. Arb’n XXXI, Albert Jan van den
Berg, ed., Kluwer, 2007

Handelsgericht des Kantons Ziirich, 30 November
1998, http://cisgw3.law.pace.edu/cases/981130s1.html
John O. Honnold, “Uniform Law for International
Sales under the 1980 United Nations Convention”,
Kluwer Law International, 3rd ed., 1999

Phan Huy Hong, Dé tai NCKH cép truong: Cdc vin
de phdp b ciia Hop dong mua bin hang héa qua thuc
tién xét xir cia toa én va trong tai tai Viét Nam, 2011
International Commercial Arbitration Court at the
Chamber of Commerce and Industry of the Russian
Federation, Russian Federation, 24 January 2002,
http:// cisgw3.law.pace.edu/cases/020124r1.html
International Commercial Arbitration Court at the
Ukrainian Chamber of Commerce and Industry,
Ukraine, 8 September 2000, http://cisgw3.law.pace.
edu/cases/000908u5.html

Internationales Handelsrecht, 2004, http://cisgw3.
law.pace.edu/cases/081118g1.html

Jussi Koskinen, “CISG, Specific Performance and
Finnish Law”, Faculty of Law of the University of
Turku, Private law publication series B:47, 1999
Audiencia Provincial de Palencia, Spain, 26 September
2005, http://cisgw3.law.pace.edu/cases/050926s4.html
Landgericht Saarbriicken, Germany, 2 July 2002,
Internationales Handelsrecht, 2003, 27, http://
cisgw3. law.pace.edu/cases/020702g1.html
Kantonsgericht Schafthausen, Switzerland, 27 January
2004. http://cisgw3.law.pace.edu/cases/040127s1.html
Schweizerische Zeitschrift fiir internationales
unduropéisches Recht, 2005 [trans: Swiss Journal
of International and European Law, 2005]
Germany 5 December 2006 District Court K6In
(Plastic faceplates for mobile telephones case)
http://cisgw3.law.pace.edu/cases/061205g1.html
The secretariat Commentary on the 1978 Draft of the CISG
Will, “Bianca-Bonell Commentary on the
International Sales Law”, Giuffré: Milan, 1987



	_GoBack

