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Article 79 of the Vienna Sales Convention' exempts a breaching party from 
liability for damages when unanticipated difficulties prevent performance as 
promised. It is an exception to the general principle that a breaching party 
must compensate an aggrieved party for losses camed by the breach without 
regard to fault2

• The key provision of art. 79 is para. (1), which provides: 

"(1) A party is not liable for a failure to perform ,my of its ubligatiom ifhc proves 
that the failure was clue to an impediment beyond his control and that he could not 

reasonably be expected to have taken the impediment into account at the time of 
the conclusion of the contract or to have avoided or overcon1e it or its conse
quences." 

Paragraph (5) supplements this formula by providing that this exemption is 
only from the payment of damages. 

The language of art. 79 differs from that found in national laws and unlike 
some national laws the formula does not distinguish between impossibility 

1 Convention on Contracts for the International Sale of Goods (CIS(;), A/Conf.97 /18, 
reprinte<l in: United Nations Confcn:ncc on Contracts for the International Sale ofGoo<l,, 
Vienna, 10 March/1 l April 1980, Official Rcwnl, (New York 1981) (cited as Official 
R.econls). 

' CIS<; art. 74. 
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(impossibility; force majeure; frustration) and economic hardship (Wegfall 
der Geschaftsgrundlage; eccessiva onerosita sopravvenuta). However the 
art, 79 formula is sufficiently flexible that judges and arbitrators will have sig
nificant leeway when applying it to the fac~ before them. Commentators 
have therefore predicted that these judges and arbitrators are likely to read 
art. 79 in the light of their national law. Denis Tallon writes, for example, that 

"[t]hejudge will have a natural tendency to refer to simih.rconcepts in his own law. 
Thus, the judge of a socialist country will have a restrictive approach to .forr:e maje,m 
... On rhe contrary a common lawyer will feel inclined to refer to the more flexible 
notions of frustration and impracticability. In the Roman-German system, the 
judge will reason in terms of fore~ 111ajeure. "3 

He concludes that the risk of divergence should not be underestimated. 
The late Barry Nicholas is even more categorical in his prediction: the art. 79 
formula "is so vague that there are bound to be differences ofinterpretation in 
different jurisdictions"•, 

This paper examines the judicial and arbitral decisions construing art. 79 to 
see if these predictions have been realized. The paper first sets out a brief 
sketch of the issues addressed during the drafting process, followed by a sum
mary of the salient characteristics of the decisions. The paper then analyzes 
decisions that have exempted a party from liability under art. 79, that address 
some of the issues raised in the "travaux preparatoires", and that consider 
whether there are any gaps in this area that could be filled by national law. The 
concluding section of the paper suggests that there are insufficient reported 
decisions to draw more than tentative conclusions but that there is no sign that 
judges and arbitrators are consistently construing art. 79 in the light of the na-
tional law with which they are familiar. · 

' Bi'anca/Bonel/(-Tallon), Comment:iry on the International Sales Law (1987) art, 79 para, 
3.2. 

• Nicholas, Jmpncticability and Impossibility in the U.N,Convention on Contr.tctcs for 
the International Sale of Goods, in: International Sales, ed. by Galston/Smit (New York 
1984) §5.01. 
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I. Drafting history' 

Article 79 w-.is dr-afted in response to the criticism of art. 7 4 of the 1964 
Uniform Law on lnternational Sales'' that "a party could be too readily ex
cused from performing his contract"7• It was objected that "grounds for rnch 
excuse were not limited to physical or legal impossibility, or to circumstances 
where performance had been radically changed, but might extend to situ
ations in which performance had become unexpectedly onerous; one com
mentary had envisaged the possibility that a seller might claim exemption 
under art. 74 on the ground of an unforeseen rise in priccs."8 Tt was also al
leged that art. 74 was insufficiently clear and excessively subjective''. The re
sponse was to substitute the word "impediment" for "circumstances", to nar
row the conditions for exemption, and to make these conditions more objec
tive. Reference to "fault" in a tentative draft was deleted and replaced by the 
phr.1.se "beyond his control""'. 

For answers to specific questions, however, the "travaux preparatoires" are 
more useful for identifying issues than resolving them. On twn important 
issues, for example, the drafting history is inconclusive: whether a seller can 
ever be exempt when he delivers defective goods and whether either party 
can be exempt if performance becomes significantly more difficult. 

Concern that "strict" liability for breach should not be undermined by no
tions of fault hes behind the repeated insistence on the part of common law 
delegates that a seller of defective goods could not be exempt under art. 79. 
Barry Nicholas, in his capacity as a delegate from the United Kingdom, con
cluded that while the text of the 1964 Uniform Law might be read to cover 
exemption in very limited circumstances for latent defects the drafters of the 

' The text was prepared under the auspices of the United Nations Commission on Inter
national Trade Law (UNCITR.AL). Two sessions of a Working Group prepared the initial 
drafts and its draft was revised by the Commission in 1977 before circulating a draft text to 
governments and international bodies. A diplomatic conference adopted a final text in 
Vienna in May 1980. These debates are reported in the UNCITRAL Yearbooks (cited as 
UNClTRAL Yb.) and the Official Records of the diplomatic conference. 

• Convention relating to a uniform law on the international sale of goods, United Na
tions Treaty Series (1972) 107. 

7 Progress report of the Working Group on the lntemational Sale of Goods on the work 
of its fifth session (A/CN.9/ 87) para. 108, reprinted in: UNCITR.AL Yb. V:1974 (1975) 
39. 

• Progress report of the Working Group on the International Sa.le of Goods (previous 
note). 

'' Analysis of replies and comments hy governments on the Hague Conventions of 1964, 
Report of the Secretary-General, para. 137 (comment of Argentine delegate) 
(A/CN.9/31), reprinted in: UNCITRAL Yb. 1:1968/1970 (1971) 175. 

'" Report of Committee of the Whole I relating to the draft convention on che Interna
tional Sale of Goods, (A/ 32/ 17, annex I) paras. 438-439, reprinted in : UNCTTRAI. Yb. 
VJIJ: 1977 (1978) 56. 



4'}8 l'l.iTl.iR WT.NSl 11 ~ RAIIJ,1.SZ 

Uniform Law did not mtcnd this result.''. In., subsequent conunent Nicholas 
contrasted the Ang-lo-Arnencau concepl of "warra11ty" as a guar:mtee of fact 
as to which impos,ibility is irrelevant with the German law treatment of the 
promise to dcliv,~r goods ofa particular quality as an aspect oflhe obligation lo 
perform. He therefore feared that allowing a sclk:r to show that defects were 
beyond his control would reintroduce the concept of fault10. John Honnold 
has echoed this fcar1'. The drnfling history, l10wever, i, arnbivalem". At the 
diplomatic conference the objection w:1, lost in confo,ed debate about the 
standards for exemption when the failure to perform is due to the act or 
failure to act of :t third party". 

Th;;rc was less discussion about whether a party should be exempt in cases 
of economic lur<lship. As already noted, art. 7 4 ofULIS (U niforrn Law 011 the 
International Sale of Goods) was criticized because it might be read to pro
vide for exemption in such cases. Nicholas also observed that exemption be
cause performance has become Lmexpectedly onerous is "out of place" in a 
sales law"·. At the time it reviewed the text tlut became art. 79, the Com
mission considered :1 proposed new ,irticle that would allow a party faced with 
events that created "excessive difficnlties" or "threatened either party with 
considerable damage" to cbim amendment of the contract or its avoidance 17• 

The C:mnmission's report sets out the argmnents in support of the proposal 
but concludes laconically that it was not "retained". The proposal did not re

appear. 

11 Text ofcommc:nts aaJ prupo1als of rcpn:sclllativcs 011 the revised text of:, unifonn law 
on the international sak of goods as approved for further considcrarion by the Working 
(;1m1p at it,: first five sessions (A/CN.9/100, Annex II), reprinted in: UNCITRAI. Yb. 
VI:1')7.~ (1976) 87. 

n Niclrola, (supr.t n. ,fJ pelta. 5.02121. 
,., Ho11111,/d, Uniform Liw for lnternafional Sales 11nd,;r the ·t980 United N~cions coon

vrntiou1 (lJcvcutcr 1999) paras. 423 .3, 427. 
,., A proposed amendment. was ,upported in the Commission because it would "lead to 

1hc dcsirabk conclusion tliat it would prevent exemption from \i;ibility to supply r.on
forming-g-oods" but other delegates .srared that such an exemption should he available in ap
propriate case, and the proposed ,1rnendmeLH was L1ot adopted. Report of Committee of 
the Whole [ rehit.ing to the DrJfr Convention Oll the International Sale of Goods (suprn 
n. Hl) para. 440. See generally Kriiirr, Modifizierte Erfolgshaftung im UN-Kaufrecht, Die 
Hafrnngshefreiu11g bei Lieferung vertragswidnger Ware gemaG Art. 79 CIS(; (1999). 

b For general dehate on the disti 11cti on he tween suppliers and mb-contra<:tors, see first 
Committee Deliberations, 27th meeting, paras. 21-S 1, in: Official Reconl., (supra n. 1) at 
pp. 378-381; 32rd meeting, parns. (,(,-74: ihid. at pp. 40H-412; 33rd meeting, paras. 1-37: 
ihid. ;st pp.410-412. Fm the interventions of Honnold and Nichobs, see Y,rd meeting, 
para. 11 (Hmmold) and para. 14 (,Vidro/,,,): ibid. at pp. 410-411. 

" Progress report oftbe Working (~roup on the International Sale of(;oods on the work 
of its fifth session (A/CN.9/87, Annex Ill) (supra n. 7) 66. 

" Report of Committee oftbe Whole I relating to the draft Ccmv"ntion on the Interna
tional Sale of (;oods (suprn n. 10) S7 (paras, 4.,8-460). 
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ll. Attributes of art. 79 decisions 

The Internet has made uniform law research significantly easier. In the case 
of decisions of courts and arbitral tribunals, researchers have the advantage of 
three databases specializing in the Sales Convention and numerous websites 
collecting national decisions. The CLOUT database administered by UNCI
TRAL provides abstracts of these decisions in the six United Nations lan
guages and, on request, the Secretariat supplies copies from of the full deci
sion in the original languagern. The UNTLEX database maintained by Mi
chael J. Bondl's Centre for Comparative and Foreign Law Studies also ident
ifies relevant decisions, provides English-language abstracts, and frequently 
reproduces the decisions in the original language'". The Pace Law School 
website identifies relevant decisions, reproduces CLOUT abstracts, provides a 
link to UNILEX abstracts, and reproduces English-la11guage translations of 
the full opinion if availablew. The original language text of national court de
cisions are found on official and unofficial websites for western Europeanju
risdictions21 . 

As of1. 12. 2003, a search of the Pace website identified 67 decisions citing 
or construing art. 79. These decisions ind ude 13 indexed as art. 79 cases in the 
CLOUT database and 19 cases indexed as such in the UNILEX database. The 
additional decisions on the Internet database include more recent cases, cases 
only tangentially related to art. 79, and several cases erroneously identified. 
The texts of more than 60 per cent of the identified decisions were found in 
their original language Oil the lnternet. If, as planned, decisions of the Tribu
nal of International Commercial Arbitration at the Russian Federation 
Chamber of Commerce and Industry are posted to the Internet, over 80 per 
cent would have been available on the Internet. 

The barrier oflanguage has also been overcome in many cases. Approxi
mately 60 per cent of all decisions have been translated into the English lan
guage by the Queen Mary Case Translation Progranune and posted Oil the 
Pace website. Abstracts are available in the English language in over 30 per 
cent of the cases and those abstracts prepared for CLOUT arc also available in 
the other five United Nations official languages. 

1• The CLOUT (Case Law on UNCITRAL Texts) absuacts are published in paper form 
by the United Nations Commission and on the Internet at <http:/ /www.uncitral.org>. 

''' The UNlLEX database is published in paper form by Transnational Publishers and on 
the Internet at <http:/ / www.unilex.info>. 

"" The Pace website is published on the Internet at <http:/ /www.cisg.law.pace.edu>. 
21 Sec, e.g., the following Internet sites: <http:/ /witz.jura.uni-sb.de/CISG/> 

(France); http: / /www.uc3m.es/ CISG/> (Sp3in); <http:/ /www.cisg-online.ch>. The 
last website continues the pioneering work of the Universicy ofFreiburg and includes many 
cases from.jurisdictions other than Swirzerland. 
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With the exception of :i. decision fron:1 Chma and one from IsracL the re
ported decisions arc from fora in western Europe, eastern EurcJpe and the 
Russian Federation. Slightly more than half arc from courts in western Eu
rope, including Austria. More than one half of the decisions arc from only 
two jurisdictions, 1 ') from the Russian Federation and 16 from Germany. Six 
decisions an: a1-bitral awards hm1ded down under the auspices of the Interna
tional Chamber of Commerce. No other jurisdiction has n10rc than four dc
cisiom: Austria, Italy and Switzcrbnd cacl1 have four decisions, while Bd
gium and Bulgaria each have three. 

Virtually all the parties to the cases come from the same jurisdictions. None 
of the parties from eastern Europe ,md the Russian Federation is a party to 
cases in western .European courts, while some of the panies before the easl 
European and Russian tribunals arc from western Europe, mostly Germany 
and Switzerland. Scvcr;i.1 parties have their places of business in common law 
countries - t\V0 from the United King<lom, one from Canada - and a handfol 
of others are located in such dispar;i.te countries as Chile, Egypt, brael, Singa
pore and China. 

Overall sellers made only slightly more claims of exernption than buyers 
did but there were significant regional variations, In Gcr!llany virtually all the 
clain1s were made by tbc seller, while in the Rmsian federation buyers made 
over 50 percent of the claims - no doubt reflecting the financial upheavals in 
the transition from a centrally-planneJ socialisl sLale following the events of 
1989. Sellen have claimed exemption in the following cases: government ac
tion'-', chan~es in market p1-ices2

-', failure due to suppliers or subcontractor,2 ', 

" Tribunal oflntcrr1atiunal Co1111ncrcial Arbitration at the Russian Federation Cham
ber ofConnnncc and Industry r,.6. 201.10, Pr;iktik,1 mezdnm1t·odnogo kornmem'heskog-o 
arbitrazuogo suda [l'r:icticc u[ the lntcuiational Commercial A.-bir.r;ttion Courtl, ed.: 
R.ozrnl"·•;~ (1')')9-2000) No.57 (drcd as Praktib MKAS) (increased taixes); Rechthank 
(Rb.) 's-Hcrtogcnbosch 2. llJ. 19')8 (ll,f(l/11ysir1 D11iry T111i11<tric,_, Pk. Ltd, v. D11/n,x Hollm,d 
H V), Nc:dcrlan<ls lutnnationaal Privaa trecht (Ned. IPR) 17 (1999) 81 (food safety regula
Lions); Bulgari:m Chamber of Commerce and Industry 24, 4. 199(,. UN!LEX(fm,hibition 
of l'.xjJOtls) 

'' Obcrlamkst-1erichr (OLG) Hamburg 4. 7. 1997. UNJLEX (heavy rainfalls reduced 
production of ton,at.oe.s); 28. 2. ·1997, Die deutsche Recl1tsprecbung auf d~m c;ebiete des 

lnternationalen Privatrechr, (IPR,pr.) ·1997 No. 17(,; CLOUT case No. 277 (price trebled 
i11 spen1latiw market). See also, Trihunale Civile (Trih. c:iv.) di Monza 14. 1 1 ')93 /N1wm 
f'wi11c1/i S.p./1. v. Fa11dnw111/ Tt11tma1ional /I. fl.), (;imispmclenn italiana ((;iur. it.) 1')')4 I, 
146; Cl.OUT case No .. 'i4; ICC International Court of Arbitration '.Y,. 8. 198'), Arbitral 
aw,1r<l No. (,281, Yearbook Comm~rcial Arbitration (Yb. Com. Arbitr.) XV (19')0) '16; 
Cl.OUT c,1,e No. 1112 (CIS(; not governing law). 

'' B1111rlesgericlmhof (13(;H) 24.3. 1')')9, NJW 1')')'). 2440; CLOUT case No. 271 
(s11pplier nu,mfactured or supplied a defective product); Tribunal de commncc (Trib. 
mm.) de llesan1:011 I':)_ 1. l 'J'J8 (1-'liJ11"· ( :l,ristim,. v. SIIRL D,,1wt S1,or1 Collcctiorn). UNIL.EX 
(supplier manufactured or supplied a defective prnduc:t); ( )L(; H:imburg 28. 2. I ')')7 (supra 
11.2.'.\) (foilme to receive goods from .supplier); Schicdsgcricht der Handd,Lunmcr Han1-
hurg 21 .. '.\. 19%, NJW 1'1%, 3229; 11'1'..spr. l ')% No. 212a; ( :LOUT c;ise No. 166 (sup-



68 (2004) EXEMPTIONS UNllliR A!lTl(:1.1, 79 OF THE VIENNA SALES CONVENTION 501 

strike2', inability to determine that the car sold had been stolen26 • Buyers have 
rnade analogous claims: governn1ent action 27, changes in the market'~, cur
rency revaluation'", failure due to intermediaries·'0, payment of price stolen 
from foreign bank trarismitting the money", delay in taking delivery because 
of accident", problems with storage of goods'-', and delay in construction of 
plant in which purchased primer was to be installed~". 

With few exception~, the sales contracts in these cases were concluded by 
parties in one-time or short-term relationships. The transactions involved 
relatively small amounts of money. The goods sold included raw materials 
(coal; ferrochromc; iron molybdenum; chemicals), construction materials 
(steel; construction panels; dividing walls; steel ropes), finished industrial 

plier's financial and personal diffirnlti es); (Austrian) Oberster ( ;erichtshof (OG H) 6. 2. 
1996, ZRvgl. 1996, 248; CLOUT c~se No. 176 (sale subject to supplier's prohibition on 
th<.: export <>fthe goods sold to a particul.:irjurisdiction); Landi,;ericht (LG) Ellwangcn 21, 8. 
1.995, CISG online No. 279; UNILEX (supplier manufactured or supplied a defective 
product); Tribunal of International Commerrial Arbicration at the Russian Federation 
Chamber of Commerce and Industry 16. 3. 1995, Praktika MKAS (1997) No. 24; CLOUT 
case No. 140 (emergency stoppage of production by supplier). 

2·1 Tiulgarian Chamber of Commerce and Industry 24. 4. 1996 (supra n. 22). 
2• LG Freiburg 22. 8 . 20lJ2, UNILEX. 
27 Tribun;i.1 ofrnternational Commcn::ial Arbitration at the Russian Federation Cham

ber of Commerce and Industry 11.6. 1997, CLOUT case No. 464; Arbitration Court of 
the Chamber of Commerce and Industry of Budapest 10. 12. 1996, CI.OUT case No. 1 (,3 
(United Nations authorized trdck embargo); Tribunal ofintern~tional Commercial Arbi
tration at the Russian rederation Chamber of Commerce and Industry 15 , 5. 1995, Prak
tika MKAS (supra n. 22) No. 38, p. 108 (government regulation of foreign currency pay
ments); IC(: International Court of Arbi1r.ttion, Arbitral awaoo No. 7197, Schweizerische 
Zeitschrift fi.ir internationaks nnd europaisches Recht (SZIER) 1996, 57; CLOUT case 
No. 104 (suspension of the payment of foreign debts). 

2• Corn: d'appd Colmar 12. 6. 2001 (R,mu111y AG v. SARL Dehr Frm1r.r.), CLOUT case 
No. 480 (change in demand of comp:ony for whom die goods were purchased); llulguian 
Chamber ofCommcrcc and Industry 12. 2. 1998 (unreported) (decrease of trade volume); 
Tribunal of International Comrncn::ial Arbitration at the Russian Feder~tion Chamber of 
Commerce and Industry 11. 6. 1997 (previous note) (supply exceeded demand for the 
goods purchased); Rb. van kooph.andel Hasselt 2. 5. 1995 (Vital Berry Markerir,.~ NV v. Dira
Frost), UNfLEX (significant decline of market price)_ 

,., Bulgarian Chamber of CommetTe and Industry 12. 2. 1998 (previous note). 
-~' 'fribunal of International Commercial Arbitration at the Russian Federation Cham

ber of Commerce and Industry 17. 10. 1995, CLOUT case No. 142 (failure ofbuycr's bank 
Lo make payment because insufficient freely-convertible funds in buyi,r's account); Amtsgc
richt (AG) Alsfeld 12. 5. 1995, CLOUT case No. 410 (failure of agent to tr.msmit pay
mem). 

" The High Arbitration Court of the Rrnsian Federation, Information Letter No. 2, 
16. 2 . 1998, para. 4. 

" Tribunal oflnternational Commercial Arbitration at the Russian f,t,dcratiun Ch:un
ber of Commerce and Industry 10.2. 19%, UNILEX. 

~~ Bulgarian Chamber of Commerce and Industry 12. 2. 1 ')98 (supr.1 n. 28). 
~, Corte di ~ppello <li Mihno 11. 12. 1998 (Bielloni Ca,tello S.p.A . v . . EGOS.A.), UNI

LEX. 
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goods (textile sizing machine; diffractarneLer, printer device), agricultur;i.l 
products or materials used in agriculture (cotton; strawberries; onions; pa

prika; pork; butter; tomato conccntracc; caviar; powdered milk; vine wax; 
fertilizer), and products to be sold to consumers (dothes;judo suits; art books; 
hearing aids; shoes; automobiles; caviar; fhgstones), Questions about con

sumer goods were almost exclmivdy involved in di,puLes before western Eu
ropean courts, but otherwise the other classes ofgomls were heard in all fora. 

These statistics are suggestive but should be read with caution. They arc in
complete became not every decision identifies the nationality of the parties, 
the ~oods involved or details of the transaction, More importantly, the deci

sions in cl ude opinions that discuss art. 79 in detail, others that 1nerel y state 
that the conditions of art. 79 have not been sati,fie<P\;md some that refer to 

the article in a general statement abouL the remedial principles of the Con
vention"'. In addition, several decisions cite the reference to the burden of 
proof in para. ( 1) (" A party is not liable . ., if he proves that ... ") as evidence of 

a general principle that a party making a claim or defense musl prove li1e 
claim or defense". A decision of the R ms1an C:orntitutional Court ha, even 
quoted art. 79(1) as evidence that international treaties to which the llussian 

Federation was a party enforce a party's liabiliLy strictly without the need to 
show fault unless that p;1rty shows it is exempt'". 

N ev.:rthclcss, several conclusions can be drawn from this survey of the re
ported decisions. First, in mostjurisJictions there are insufficient decisions by 

Lhe courts to assess the extent to which they use national Llw concepts and 
principles when constrning art, 79, Second, in the absence of decisions by 

conunon law courts it is not possible to ass<:ss whether there is a more general 
difference in approach to exernptions in common law :m<l civil law juri,Jic

tions, 

·" Sec, e.g., the following- decisions of the Tribun:\l of International Commercial Arbi
tntiun at the Russian Federation Chamber of Commerce aud Industry 11. 5. 1997; 13. 'i. 
1997, UNILEX. 

"· OGH 2'1. 6. 1999, UNILEX. See ~l,o l bndclsgcricht (HG) Ziicich 26. 4. 199'i, 
SZIER. 1996, 51; CLO UT case No. 1 %, 

·" Sec 'frib. Pavia 29. 12. 1999 (7h,i/c 21 S.r./. v, Ixd~ S.A,), CLOUT <ease No, :nm; 
ltaly: 'frib, Vigcvano 12.7.2000 (Rhei11/a11d versiclia1111gc11 v. S. r./. Arlarcx mu/ Allia"~- Subal
pi11,1 s.p.~.), Guirisprndcnza italiana ((;inr, it,) 2001, 280; CLOUT ,·asc No. 378. Sc.o also 
OLG Mii11chcu 8.3. 1'!95, RIW 19%, 854; TPRspr, 1995 No. 1ll7; CLOUT case No. 
134; ICC lntnnatioual Court of Arbitration 26,3, 1993, Arbitral award No, 6653, Clunet 
1993, 10~0; SZJER. l 'l'J6, 56; CLOUT case No. 103. 

·'·
1 Conslitutional Court of the ltmsian Fede1·,1tion, Resolution No. 7-1'. 27.4.2001 (de

nying challenge tu nistmns rq;ulations th~t held enterprises rc,pomibk nnkss they sbowed 
they were: without fault). 
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Ill. The art. 79 decisions 

The following analysis focuses on three sets of decisions : those that have 
granted exemptions , those that have considered whether a seller of noncon
forming goods may claim exemption under art, 79, and those that have con
sidered whether economic hardship is a ground for exemption under art, 79 . 
These decisions are analyzed because they are the most likely to reveal diver
gence in the approaches of judges and arbitrators. 

1. Decisiom exempting liability 

There is little evidence that the principal criticism of the 1964 Uniform 
Act- that "a party could be too readily excused from performing his contrac" 
- is also applicable to the 1980 Convention. Five decisions have granted a 
party exemption fmn1 hability. Each comes .from a different jurisdiction (Ger-
1nany, France, Bulgaria, Hung;i.ry, and the Russian Federation) and all other 
decisions fron1. each of the jurisdictions deny exemptions. In no jurisdiction, 
in other words, is there a trend to grant exemptions readily. Nor do most of 
the decisions establish precedents in the sense that they should be followed in 
order to maintajn uniform interpretation of the Convention as directed by 
art. 7(1) . 

The German decision is oflittle significance. The German Local Court of 
Charlottenburg stated that a German buyer was not liabk for damages arising 
for its delayed payment of the price when the Italian seller was unwilling to 
take back defective shoesY'. On appeal the Regional Conrt Berlin affirmed 
the decision on the ground that the buyer had a right under the circumstances 
to suspend payment under art. 71 "'· The appellate opinion did not mention 
art. 79 at all. 

The French decision is aho that of the lowest court but it implicitly raises 
more significant issues. The Commercial Tribunal of Desanyon reduced the 
amount a Swiss buyer could recover .from a French seller of sweat suits that 
shrank excessively on washing<' . The Court ruled that the manufacturer of 
the sweat suits who had supplied the suits to the French seller's supplier was 
beyond the seller's control and he \¼IS entitled , in the absence of bad faith on 
his part, to exemption under art. 79. As a consequence the Tribunal ordered 
the seller to return 35 per cent of the price to the buyer. The tribunal does not 
explain how it calculated the reduction but it is apparent that it is trying to do 
rough and ready justice. In addition to its reference to art. 79, the tribunal 

,., AG Charlottenburg 4. 5.1994, UNIT.EX. 
"' LG Berlin l5 . 9. 1994, UNILEX. 
• 1 Trib. com. Besani;,on 19. l . 1998 (supra n. 24) . 
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mentions, for example, that die buyer had failed to establish that all the suits 
were defective and that the buyer had made a profit on the resale of some of 
them. 

The French tribunal's failure to analyze art. 79 more closely, however, re
duces its value as a precedent. The tribunal assumes without discus.,ion that a 
seller can be exempt if he is unable to deliver conforming goods - a matter 
about which there has been considerable debate as noted earlier and further 

elaborated below. It also does not consider whether the manufacturer of the 
sweat suits was engaged to perform part of the seller's obligations ( or the sel
ler's supplier) within tl1e meaning of p:U"a. (2) with the comequent necessity 
to show that each of them satisfied the conditions of para. (1). The justifica
tion for the tribunal's reduction of the price is itself ambiguous. [f the seller 
truly \Vas exempt from liability for damages, then he would not have to pay 
damages :it ;i.11. The tribunal may, however, think of the remedy as a reduction 
of price ("actio qu;i.nti minor is") "vhich is preserved by para. (5) of art. 79. But 
if this is the tribunal's reasoning it fails to mention art. 50 of the Convention 
which adopts a very explicit fornrnb that requires some attention to the cal
culation of the reduction. rinally, of course, the Court mentions that the sel
ler had not acted m bad faith - a condition not mentioned explicitly in art. 79 
hut ,me fonnd in art. J 147 of the French Code civil. This rderence is the most 
overt suggestion in the five case, of a coun implicitly interpreting art. 79 in 
the light of national law'•'. 

The Bulgarim1 decision, which is available only in :in English-language 
translation, is so ambiguous that it too is problcn1atic. The arbitration tribunal 
of the Dulgarian Chamber of Commerce relieved a buyer from the payment 
of d,unari;es for the delay in the return to the seller of the rnilway cars used to 

carry the goo1k1
·'. Assuming arguendo that a buyer's obligation to return rail

'\,Y;iy cars in \Vhich the goods are carried is governed by the Sales Convention 
and that the buyer is obliged to cnsnrc that the cars promptly reach the seller, 

the opinion itself insists at several points that the seller had failed to establish 
that the buyer had breached a contract - in which case there would he no 
need for :m exemption. The translation implies that the buyer is "deemed" to 
have duly returned the railway cars because the seller's failure to notify lhe 
buyer that it had not received b;i.ck the cars meant that the buyer could make 
no c:laim against the carrier. Perhaps the Court reason~ that earlier notice by 
the seller would have linnted the damagci for delay because the carrier woulJ 
have imtituted a search earlier and niay not he obligated to <lo so once the 
prescription period elapses. If so, art, 80 (" A rarty may not rely on a failure of 

a, The Court does not, however, n:fn to the irrcbnttahle presumption that ci 1ncrchanl 
seller knows of defects in the !(Oods he sells for L.hc purposes of art. 1<,45 Corle civil. 

H Bulgarian Chamber of Corn mcrcc ,u1Ll Jud us try 1 <J. J. 20() I, UNIT .F.X, 
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the other party to perform, to the extent that such failure was caused by the 
first pany's act or omission") would appear to be more relevant than art. 79. 

Hy contrast lhe reasoning of a H unganan tribunal sets out a clear case filr a 
temporary exemption but provides a problematic analysis of the come
qnences of the exe1nption. The tribunal exempted a Hungarian buyer of ca
viar from the payment of d:1mages for delay in payment of the price tu a 
Yugoslav seller because economic sanctions imposed by Hungary in acconl
;ince with a UniteJ Nations resolution barred the buyer from making pay-
111ent44. The government law illlplementing the embargo of trade with 
Yugoslavia is a traditional example of an un,mticipatcd impediment beyond 
the buyer's control which the buyer could not avoid or overcome. The condi
tions of p:ira. (1) therefore appear to have been met and the buyer was exempt 
from the.> payment of J:muges during the ten1porary inipedinient. The deci
_,ion. however, awards interest only from the date on wl1 ich the embargo 
ce:i.sed. Without reference to art. 78, the tribunal reasons that the Convention 
docs 11ot cover the issue of whether interest is clue for delay and therefore ap
plies Yugoslav la,v as the applic;ibk h\V. Article 78, however, expressly entitles 
a seller to interest on the unpaid pnce and only leaves unanswered the issue of 
the rate of that interest. Moreover, under the Convention this right to interest 
is not a form of damages as art. 78 itself rccog11izcs whe11 it st,1tcs that it docs 
uot prejudice any claim to damages under the general Jamage forrnula of 
art. 74. As a consequence, parn. (5) of art. 79 preserves the seller's claim to in
terest under art. 78 notwithstanding the exemption fron1 the payment of 
damages. 

The fifth case is notable because the party entitled to exen1ption was not 
before the tribunal. ln this case :i.n ;nhitr:i.rinn court for the Moscow Region 
set aside a Customs Dcparunent ii.ne of a llussian enterprise that had failed to 
deposit hard currency payments from it~ Ukrainian buyer in an authorized 
Russian bank w.ithi n the prcscr.ibcd ti111e. The Court found that the Ukrai
nian buyer had delayed payment because the Ukrainian govennnent had 
postponed ;\ tender auction on numerous occasions. This delay, said the 
Court, was an unanticipated impediment beyond the Ukrainian buyer's con
trol within the me.ming of art. 79(1). The Court concluded that the Russian 
~eller, not bcin~ a.t folllt, was consequently excused from payment of the 
fine 11. The Jecision implicitly suggests th,lt if the Ukrai11ia11 buye1- had not 
hGcll exempt the Russian ,cllcr would have heen subject to the fine. This m;,y 
have been the intended implication because it encourages Russian sellers Lo 

·•· Arbitration CourL of the Ch,nubcr of Cornmer~c anti lndu,try of .l:ludap,,st 10. 12 
19% (supra n. 27). 

'' Arbitr;,rjuu Court for lhc Moscow Region •L 2. 20l)2 (Rirnpi Lid v. 1\IJc,sco"' N,,r//icm 
Cm101m Dq,,1rt111ml), lJNILl..!X. 
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assert promptly any claims to payment of foreign currency hut the decision it
self docs not state this policy explicitly. 

Two other decisions have been indexed as art. 79 decisions but they are bel
ter explaineJ as cases where the aggrieved pany was unable to est:tblish that 
the other party had failed to perform any of its obligations. Tn the first case"' a 
Russian buyer had paid its Germ.an seJlcr for 300 tons of table butter but was 
unable to take Jelivery because the hutter did not s.1.tisfy government fi)Od 
safety standards. When sued by the Russian buyer, th(· German sdlcr 
coumerclaimed for damages ca med by the buyer's failure to take delivery. The 
buyer had a certificate from a Russian institlltC certifying that the butter JiJ 
not satisfy govcrnmenl standards. Although the seller disputed this finding 
with expert opinions of its own, the Russian tribunal ruled that the seller had 
not established th,lt the huyer had breached the contract. ln the second easel' 
an Italian printer handed over lo a carrier the art catalogues hought by a Swiss 
art gallery for m exhibit. When the c;1rrier delivered the catalogues too late 
for the opening of the exhibit, the Swiss buyer chimed damages from the sel
ler on the ground that the seller was responsible under para. (2) ob.rt. 79. The 
Swiss Court, however, ruled thal that paragraph was not relevant because the 
seller had fulfilled its oblig:1.tions to deliver the catalogues by turning then1 
over to the carrier and the carrier therefore wa, not carrying out any of the 
seller's obligations. Implicit in this ruling is the conclusion that the whole of 
art. 79 was not relevant. 

2 . .Exemption for nonconforniing goods 

Critics who questioned whether delivery of defective goods may ever be an 
impediment should be cautiously reassured by several important German de
cisions addressing this is.me. 

'I 'he principal decision is the black l'i11e wax decision of the Federal Supreme 
Court of Germany". Although the Court expressly )di: open tht' issue of 
whether a seller could ever be exempt wht'n delivering defective goods, the 
Court emphasized the seller's obligation to deliver and the irrelevance of the 
sellel"~ fault'''. The seller in that case ;1greed to supply vine w;ix to be used by 
the buyer on his own grafts of grape vines and to resell to others. The seller ac
quired the wax from his supplier, which m:mufactmed it with raw materials 

"' Trihun:r.l of International Commercial Arbittalion at the Ib,ssiau rcdcratiou Charr1-
her of Commerce anti Industry 22. I. I 997, UNI LEX. 

" HC 7iirich I 0. 2. 1 'J')'). SZIER 2000, 111; CT.OUT osc, No. 3:ll. S.cc Sdiled11,ic111 
(-Stoll), Komm en tar zmn Einheitlic hen UN-Kanfrecht·1 ('.WOO) ;,rl. 7'! para. 13. 

" B(;H 24. :I. 1999 (supra 11. 24), JZ 1999, 794 with nole S,/1/cc/111im1 (reproduced in 
English-langnage tr,mslaticm ,it <http:/ /www.ci,g.law.pace.edu/c~scs/'1932·1;;1 .ht.rnl>. 

«• JJ(;H 24. ::I. 1999 (supr.1 n . 24). 
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supplied in part from a Hungarian source he had not used in previous years. 
The seller forwarded the wax from his supplier without opening the package. 
The wax was supposed to protect the vines from drying out and reduce the 
risk of infection but did not do so and the buyer made a claim for its losses. 
The Regional Appeal Court ofZweibriicken stated that, while in principle a 
seller could claim exemption when delivering nonconforming goods, in this 
case the seller was liable because he had failed to inspect the wax before send
ing it to the buyer5°. The Federal Supreme Court explicitly left open the issue 
of principle and affirmed the seller's liability but on different reasoning. Un
less the parties agree otherwise, as they did not do in this case, the seller 
undertakes the risk of acquiring conforming goods when he does not manu
facture them himself. The seller's liability is one of guarantee and the failure of 
the seller to inspect is therefore not relevant51

• 

Even if the black vine wax decision does not form.ally resolve whether a seller 
may ever be exempt for delivering defective goods, it reduces the number of 
possible cases to a few marginal ones. A later decision of the German Supreme 
Court implicitly recognizes that exemption may be available in principle but 
stresses the extremely heavy burden of proof that the sellerfaces52• In that case, 
the buyer of powdered milk had found the milk spoiled by lipase. The seller 
was unable to establish whether the lipase was .introduced by his whole milk 
suppliers or during the seller's processing of the milk but he argued that inac
tive lipase conld not have been detected by application of current testing tech
niques. To be entitled to an exemption under art. 79 the seller would have had 
to prove not only that properly administered testing techniques would not 
have detected lipase but that introduction of the lipase during manufacture of 
the powdered milk was beyond his control. 

3. Economic hardship and the exclusivity of art. 79 

Article 79(1) does not expressly exclude the possibility of econo1nic hard
ship as an impediment that exempts a party's failure to perform. As noted ear
lier, the Commission rejected a proposed separate article that addressed hard
ship but in the absence of reported reasons for this rejection it is possible that 
the delegates acted on the assuniption that the text that became art. 79 ad
dressed the issue with appropriate, iflimited, consequences. In jurisdictions 
that recognize economic h;ud~hip, such as Germany ("Wegfall der Geschafts
grundlage") and ltaly ("eccessiva onerosita sopravvenuta"), one might expect 

·'" OT.G Zweibriic:ken 31.3. ·J998, CLOUT case No. 272. 
51 The Court's reasoning implicitly rejec~s the reasoning of LG Ellwangen 21. 8. 1995 

(supra n. 24); UNIT.EX (Spanish seller of paprika grown by its supplier could have in
spected paprika before delivering it to German buyer). 

" llGH 9.1. 2002, UNILEX. 
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judges either to read "impedi1nent" in art. 79 co include economic hardship 
or to conclude that there was a gap within the Convention that is be fillet.I by 
national law in accorciance with art. 7(2). 

No court, whether sitting in former socialist States or in west European 
States, has exempted a party from liability on the grounds of econonnc hard
ship'-'. Several courts have rejected the possibility that negative market devel
opments constitute an impediment within art. 79(1). in one case, the Bulga
rian tribunal ruled that the Bulgarian buyer, who had purchased steel rope 
from a Russian seller but h.1d asked the seller not to ship the rope because the 
construction industry w,1s depressed, was nol exempt because of negative 
market develop1nents. As the tribunal explained, the possibility of market 
fluctuations w;,s a commercial risk Lhat the buyer could reasonably be ex
pected to take into account when he conduded the contract and did not con

.1titute impossibility or force majcnrc''. In another case, a Russian seller sued 
his c;erman buyer for failure to take over the goods. The buyer had asked the 
seller not to ship the goods because the supply of the goods on the west Euro

pean market exceeded demand but the seller h.1.cl shipped the goods anyway. 
The Russian tribunal rejected the buyer's request for an exemption, stating 
that no possible change in the market comlitiDn., could excuse the buyer from 
taking over the goods from the seller". 

The decisions frmn we.,t Eumpean courts differ, ifat all, in being less cate
gorical about whether market fluctuations could ever be an impediment. A 
Belgian buyer of strawberries who Jud asked its Chilean seller through a 
tnediator to delay the ddivery because of a substantial drop in the market 
price for strawberri<.:s was not entitled to an exemption. The Belgian Court 
explained that the buyer could have fore,een the possibility of fluctuations in 
the market price because such Auctuations arc a normal nsk of commer,:;ial 
activities"'. A German court also reJecteci the clain1 of a French seller of to
mato paste Lhat it wa, exempted from the payment of damages because heavy 
rainfalls in France had led to an increase in the price oftornatoes. The Co1.irt 
stated that the seller haci not establishe<l that no tomatoes were available, im
plying that if they haJ not been ;ivailablc on the market there 111ight be an im
pedinH:ont'1. This implication is stated expressly with rt"spect to gcnt·ric goods 

" See also ICC lmeroutional Cot1rl of ArLiLraLiou 26. 8. 1 ')89, Arbitral award No. (,281, 
Yb. Com. Arhitr. XV ('1990) 96: CLOUT case Nu. 102 (iucrl"asc in market price for steel 
not sudden or suh,r,mtial alld therefore well within the crntomary margin .so that Ynjl"oshv 
law did not exempt the ,eller; SU[\gestion lhal result w0l1ld Le the same 1f ULIS and CISG 
governed). 

,., l:lulgarian Chamber of Commerce md Industry 12. 2. 1 '!'.!8 (supra n. 28). 
" 'fribuual oflntenutional Comrnc,rcial Arbitration ,1t the Russian r~cforntrnn Cham

b~r of Cornmnce :md Industry ·11 . Ii. 1 997 (supra 11. 27). 
,,, Kb. van kooph,mdel Hassdt 2. 5. J 995 (supre1 N. 28), 
" ou; Hrnnlmrg 4.7. 1097 ($upra n.'.23). 
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("Gattungskauf") by another German court, which declined to exempt a 
German seller of iron-molybdenum whose Chinese supplier failed to deliver 
the goods. The market price for iron-1110\ybdenum had more than trebled 
and the English buyer had refused to renegotiate the purchase price. Noting 
that the market was a speculative one, the Court concluded that the price in
crea~e did not pass over the limits of sacrifice ("auBerstc Opfcrgrenze") - sug
gesting that there might be circumstances where these limits might be sur
passed·'". 

The fren ch Court of Appeals of Colmar also considered the circumstances 
of the particular contract when assessing the parties' allocation of risks for the 
purpose of determining whether a buyer was exempt from liability. The 
French buyer had concluded a long-term contr.act with a Swiss seller to sup
ply crankcases that the buyer incorporated into automobile air conditioners 
he sold to a French car manufacturer. When the car manufacturer declined to 
order the air conditioners because of a downturn in the market for auto
mobiles, the French buyer failed to take the minimum number of crankcases 
he had ordered from the Swiss supplier. The Court of Appeals ruled that the 
French buyer could have anticipated the possibility that the car manufacturer 
might not buy the finished air conditioners and could have negotiated a re
negotiation clause with the Swiss seller. Having failed to include such a 
clause, the French buyer had to bear the risk of his failure to perform59 • 

No court has adopted the alternative of finding a gap in the Convention 
and then filling that gap with national legal rules on harthhip. A German 
court states briefly that art. 79 is exhaustive and therefore it is not appropriate 
to apply the national law doctrine of "Wegfall der Geschaftsgrundlage"60 . 

Several Italian courts elaborate their reasoning. In a decision known a~ much 
for the court\ conclusion that the Convention did not govern the contract, 
the District Court ofMonza stated that even if the Convention had governed 
the contract an Itahan seller of fcrrochrome could not avoid the contract be
cause of the increase in the market price (approximately 30 per cent between 
conclusion of the contract and the time for delivery). The Court focused on 
the remedy reyuested: neither the avoidance provisions nor art. 79 contem
plates the right to avoid the contract under these circumstances. More im
portantly, the Court concluded that the Convention's remedies were exham
tive because a.rt. 4 did not exclude the issue from the scope of the Conven
tion'''. 

A decision of the Appellate Court of Milan also concludes that the Con
vention supersedes national law although it goes on to point out that the 

" OT.G Hamburg 2~. 2. t'l 'l7 (supr.a n.23). 
,,, Cour d 'appel Colmar 12. 6 . 2001 (supra n. 28), revi:rsing Tribunal de gr:imle instance 

(Trib.gr.inst.) de Colmar 18. 12. 1997. 
• 0 LG Aachen 14.5.1993, IPRspr. 1993 No. 141; CLOUT case No. 47. 
'"' Trih. civ. Monza 14.1. 1993 (supr:i n. 23). 
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exernption sought w-as not available under Italian law. A French buyer of a 
printing device failed to take delivery and pay for the device hecause there 
were delays in the constntction of the building in which the device w:is to be 
placed. When sued by the I tali an seller, the buyer alleged that the delay was an 
unanticipated impediment and that the parties had agreed to a delay in the de
livery. The lower court found that the seller had breached art. 1375 of the 
Italian Civil Code, which requires good faith in the performance of a con
tract. When the seller appealed, the Court of Appeal ruled that the contract 
was governed by the Convention rather than national Law and that the buyer 
was not entitled to the remedy he sought under the Convention. The Court 
goes on to note that the buyer was not entitled to the remedy sought under 
Italian Law and that art. 1375 was displaced by the independent concept of 
good faith in art. 7(1) of the Convention°'. 

IV Conclusion 

To date the reported court decisions and arbitral awards construing art. 79 
do not bear out the fears that judges and arbitrators will refer to similar con
cepts in their national laws with resulting divergent interpretations and out
comes. The few decisions that rnight be said to exempt a party from damages 
under art. 79 are marginal. Most are from the lowest courts in jurisdictions 
where the higher courts have read art. 79 strictly. The fear that extending the 
exemption to delivery of nonconforming gom.ls would reintroduce fault
based liability has been allayed by the decisions of the German Federal Su
preme Court. The related fear that court, or tribunals might extend the 
art. 79 exemption to cases of economic hardship has also not heen borne out 
by the reported decisions, although to be sure there have been no cases of ex
treme hardship. While this assessment of the present body of case law is reas
suring it 1nust be tempered by the recognition that there are insufficie11t re
ported decisions to draw more than tentative conclusions. 

"' Corte di appcllo di Milano 11. 12. 1998 (suprJ n. 34). 




