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Abstract

United Nations Convention on Contracts for International Sale of Goods (CISG) is considered as a
core international trade law that may apply to a contract for international sales of goods by most
countries in the world. CISG was legislated by United Nations Commission on International Trade
Law in 1980 and China was one of the earliest nations that adopted CISG. Although Constitution of
the People’s Republic of China states that Chinese territory covers the Chinese mainland, Hong
Kong, Macao and Taiwan, there is still a controversy as to whether CISG could be regarded as of
applicable law in the Chinese mainland and other territorial units including Hong Kong. This is due
to the different legal systems that each region is currently adopting. In this study, we will focus on
the pros and cons of application of CISG to Hong Kong region.

Even after Hong Kong’s return to Chinese rule, the central government of China still have not
made any declaration regarding the application of CISG to Hong Kong for the reason that Hong
Kong was once a British colony and United Kingdom was not of a contracting state of CISG. Until
now Hong Kong’s application of CISG is instigating many arguments among states in the world.
According to the cases of each country, civil law countries such as France claims that CISG should
not be adopted by Hong Kong. In contrast, in the cases in common law countries such as United
States of America states that CISG must be applied to Hong Kong. As such, there is no universal
consensus with regard to this issue.

This study will first summarize the positions of each state toward this issue and then analyze how
the Chinese government must conduct for the greatest effect. This study will be conducted based on
the assumption that the Chinese government is likely to declare that CISG is applicable to Hong
Kong. However, it does not mean that this research will completely exclude the possibility that the
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Chinese government will continuously keep silence.

As a participant in international trade, we are obligated to pronounce our opinions for this issue of
the application of CISG to Hong Kong before the Chinese government finally makes a statement to
this problem.

Key words : CISG, Governing Law, The Basic Law of Hong Kong, The Legal Status of Hong Kong,
One Nation Two System

1.5

1E[E bR 0294855 4 [ (Contract for International Sales of Goods) H, #E#Ei%(Governing
Law) [WIEFE— D E 0 RBLSZRO V) SR w8 3H1E, LSO E NS 5 11249 F A,
AT RN R R, MIFAREER LK, RNk B AN EE K EEE 5 77 g, AST]gext g
X7 EF W REEEREGIRN T, TRERKELZHMUG IR, A 2435 AR L
P H CRGEN, B B CeA FNERE ek, DORVE B fhak g me i oA 7T H
SRR, XEHR T — APk ik B (forum shopping) K@, X2 S EFRE 5 K5 %
A BT, JCHAERNERARR T, AT R AS E PR 5 2 1A T,

Bt 2508 i e FEl R 5 2 A VR R B 1) R B Q0,1 R AT BS 7,
1980 4 40 4h A2 B il (Diplomatic Conference) L, 624™E 5 5 5 & Fx 5 2 (International
Chamber of Commerce), BRI £ (Council of Europe), EFr%i—H#%br4(UNIDROIT) £
8/ 55 [ s 57 5 5 VI AR OC 1 Bl Brb LG S [ 2 45 1 B IDe [ [ s 57 5 6 2% B 2= ol e I & [
= Br 52 ¥4 85 & [F] /2 2(United Nations Convention on Contracts for the International Sales
of Goods 1980 ; L NfEFK CISG)Y, CISG £iidt % E kMG HbiE, F119885- 4% CISG )
B Rk B 7 fd CISG AERMIFRHESSG CISG 1IERAERL, R CISG J& =TT A MIVER,
B4 RAIEMIR A E bR 57 ) B 22115 % 2 —(Oh and Ha, 2013) |

e N ROLAELR i 4645 CISG MBI 2 —, i iE&H CISG MEZR 2 —, &M =+4
i, CISG SN EITEREAT E PR 52 2 B Ok BRI B (1 — 0L, AN — SRl it 77 {545 5¢
B, PEYSAEIAERER, F L) \TER, PRIKEFERE), EAREHFETH
1), QEAINEGHERNEY BLARELR A R N A2 UL BT UORIT S, 1 CISG B SO & RIJE 75 LA
T SLECS R, R A SZ I E S RIBR S, 584 [F mT AR A5G A UELE P A7 5%
WEBD, WEFRIER A THRE, CISG H5HEMPEFRIEAIRAZER, S+ EELS CISG i, Xl
EANESA RN CISG S 14540 T REA I, AN, 7219994 7 E MR N RILFIE &R, If
[l P 1E =3B A RV B 4 T A R, A RmEER, FESE A2,
kAN TR A AN, H4k, 201743 AR ¢ A N R AN Ry ) AR

1) CISG Article 11: A contract of sale need not be concluded in or evidenced by writing and is
not subject to any other requirement as to form. It may be proved by any means, including
witnesses.

2) (PR NRILFIEEGFNENE10%% © BFENILER, F-RmER, MkwREHamm L,
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AN T AEXERMRI D), SieHEAE REERR T, GREANRECS 5 ERE, 56
=, PEAKIN CISG [aHEEE RN, MR4E CISG SH14458(1) #(b) TME, 24— CISG 4
[ 5 — AN R4 20 [ 2 (8] AR PR 52 2 BRI, G SRR i DAZH 2 [ — D7 B, T DARAE4F 2
[ — 5 A E BRRAERUN, SECERIAEE ] CISGA), X — JE NI HR A a) R Y R, ESRIAlEE
JiE e 4K 2 B2 24 [l e 5z, R AR [ 5 A S S — ekt CISG [a4E AR U8 T PR BT A5 B,

DL _EPRAN i) #E 22 BUEE X CISG Wi F b il )R B3, 78+ X CISG By 78 Hik  — A
oy I, EAE AN, AR R EE A CISG M4FZE, CISG & 75 REAE 4 [E 4
TERE A, AR e N RIS E B 0 75y, E RS R E R (2
REU A EE), FFHEREAT X (F JBUR AU HE R AT B X BUM 58, R TRE AT I
X (B AR BOR TR AT BUX BUME SRS DL B X (2 S R BUM L PR 4E0),
{EAE X S X HE St T AN R VR R HI B FIBUA HIBE, A4 CISG 2 & REEH Tl SHhlX
AR,

X ) 2 T A ARG AR R R AE T, 5 A SR AT A A A 1 1] A,
AR A LUE, ARSI A 2 A R ARG by, (HX L [ X SRR 2, e
BRSPS X AR R T R, I IX AR RAEA E, A
S, FrLA CISG TEMEMRUM X 13 F i) A el oT 3, bl i Rl i v 38 e S 4508,
AL BIEHEFL CISG & 5 iE A T & s 1 o),  LLsRAM EXTF CISG W7 A2,
Ab, B ERaP E RS E REUA SR, 0 CISG 4R AE B ik 13 A i 0 il o+,
XA AR A ST — KRE A,

2. B

2.1 BREBURFA B

H 18424 IR 26 20), 18604 MCAL I 26 40), 1897 IRy Fils UL L) EEZ A,
EE G T AFEEUER, SRR, BIAENNATEERLX, MR, FETEAR N
E R, AT T ERS ESSE, JEEBURE AR LRk R A&, TUAE
19974 rf [ A s K B AT 4 £ AT, B s (VAR &R 2 5 1 08 [ A -+ (13847 &R (common
law system),

e E 2 EPR R SR RRIEE,  HORIAREE A Sy e RO E R

3) (P ANRICIMERELNY 55135% @+ RIVEHAT W LRI, AR Hofb e
A, ATBUERL S B N R AR T AU, BRI R E TR A,

4) CISG Article 1 1 (b): This Convention applies to contracts of sale of goods between parties
whose places of business are in different States: when the rules of private international law lead
to the application of the law of a Contracting State.

5) MRAEIBcE E bR B MR E R, BEA e, ECKRMIX) , fEw, #rnil, 23
FREFAIME ARG T 3, i JBE, 56 B A5 -EAS [ SO0 5% A 24 8] H3d U B CIS G5 155 25 1 3b Tt
fith 7 PR B

6) WARIOIHRBI —HF, CISGAEEM G MG 5B R, 48T [ PR i 52 5 I AFR T T3 X
PR SCRE, e N RSEMIEIBUR S AR REXS IS AT AL, I AR SO AN THE CISGHE MR
1A T AR 3k P T
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DA R TV 5SS o0k, BT BT 5 3 X, I HiEd BEA SR B A A
(British East India Company) fEHNRIHLZENT 4B 2 K —3 0 BIR 280, (R85 Xt
RREEUGE, A GERKE TEREN, FEE-FZM RN ROAEAFE, JTHEEMS
TARMAR R T AL T GATT(H AR G AR &), HEERRSERER 20 E CHIGS 15
— R E S AE 1 b 7 2 4k Z b B AU, AT AN B2 [ bR B1 2 ik R b ) 2 2

19804E 16 & [ [H B 2 ) iR R 2 CISG,  HARE | T 17 B4y K2 B E KKk, #)
BAEBREHE SR SIE S FE, 199745 0LRT, 7y g T 98 [E 40 4 1) & it
B R EEW A A4 CISG, FL b, BEEERR S ERSENREEP—MI, WA
A REE 2 AR S AR A NS B TEA% IR B s 1 4 45 225K,

It LA 19974 LA CISGAE & 5 13 H 182 ¥ iU, BICISGANREELIREH] T &, H
APWMIERERSN, #H—, REEEH, BE5 5T RAN—F, WRLHREEEESHE—
CISGZEZ1H 2 /),  FFeil 1 4 ) B N EdETE, A& IR hnT DLd i 46 2 15 (1) [E Br
RIEJFE N RFEEHCISG, %, ARHSCERIEH, CISGEME /4 FANBREN, HEEX
77 43 N R A R T S5 SESE X7 BIBCR] L4535 FHCISG,  HAE & R e 2% (clause
of governing law) F /R IAK—EE T, JIR28 5 X7 E AL T, & F#Sn)
PUIE HICISG, 7EHSSEBUM I B, BRIXPFIE 2 4k, CISGIIANREE H T & ik,

2.2 R ATEUX I 3

MR e 119844 12 H 19 HAE AL i 8 (I HH 5B A 75 B (The  Joint  Declaration  of
the Government of the United Kingdom of Great Britain and Northern Ireland and the
Government of the People's Republic of China on the Question of Hong Kong)), A EE
JEFT19974E7 3 1 H M FE R0 A 4 B i) B4, I AN AL A HERS AT X, T2l %
SREAE, VU7 SO T3 3 SR AR R, A s EBUF KSR, XA
FEAF AT AL, N At RS REARE, P EBUTS H < EMHHR
A8, BRI A X AL LA, 2 DR AR A U 10 B A 3 SR AR,

19974 PR AT BUX AL LSS, 1 e B8 —A 1] gl A DA v R BURT B4 435 10 [ s 2 240 02
MG T AU, el A BT AR s A DR A S R s RS T —praln, T
YY1 [ BUR 4 5 TR — Lo [E bR of A el T &, EAET IR d@ T T A R
[ PR 293 P R ATCISG (Song, 2014a), 534b, (EMERFHIATBIX S ALY HLE 1 i [
WURT P 4 45 1) P AT [ e 2 29, o B BURF AT AL AR SE B 5 0 B R 22, FEAE SR 7 PRy ol 4T B IX
BUR e EATE A & 7, HE4 R NIE, H EBUR A B CISGE i 2 7538 FH 1 i) i
MARATRDS, XHACISGRATEH T /B T 7 FIRRE,

RIECISGIIEER, 22 [ an FA A BB B R 8t B hy, ARG S8V E, & St s fr
WIS FER R, A ZEER T, #dE, 532, ESUNACISGH, R izt CISGi&
FTWR L ami - B A B, n R4 20 EACA i A D), B4 CISGHL2E HI 11 [ 4 f 4

7) (AR N RGN E A R AT X R AR BB 1535k ¢ R NI SLHRIE 45 45 1 [E R b, Hh e AR
BURF AT AR B PR AT B X I AN 75 22, FEAE A i R AT X BUR S LS, e il T
AR HIATEX,
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19, ARIEH E, FHSE N E R4t B B AR ELE I CISG0),  {HIX LA — A ) g 75 22
EE, PHEBUFEEI9SIFEFEIMACISG, A E AN RARERSAERIEN KT 19865 X
AT TA%#E, CISGT 19884 IEAMEH E AR, T Y AR EE EIFAR P EM L,
U E 2R BEA BE /125 75 I CISGA2 & H T3, FriMcWilliam(2017)iA & H CISGE
93%%(4) TR 5E 2= HI W i3 FH CISG/E AN IERIY,  CISGREASREWE F T & it 7 2 b [ BURF
R AR, RS AT, s s R AN,

3. B X HRAR

MBS, EERHIDCRE R — DN EE R S 51, CISGHE v 41T F br
S 5 adE I AR T, AR R A G Y D ARy T G, XA
R AR BIEEAR A, R BH FE g N5 B AT L& R B e 20E H el A,
AR FEREIRT B [ T2 R AR,

3.1 P E KR

Hh [ Kt 5 A v 2 T8 1) 52 B A e A vh KB (9 52 5 I R s 0 52 5 & i S R
L, EHE KRS & BIRSE SH, A RUENEE RS EARE W, HEFRGLR
JLIPEE

H—, HEKMSEFBZ RS SHEEE, AR S R BIK Sy, Zhou (2017)
FZhou and Yu (2016)7EHBF LA IHEH, ST+ BN 7E i TR B EAFE R B, T
J T RE Bk, AR iR B0 B R O BT IR — B R,
EFE—K, fEGuT b ERR S & 2 AR G A e br RS S AE IR E, miTEiX
oA 5 B, BTk OEE LLRBUN E I, BT UAATEERAE UL TRE, HRAS s
TR IR )

o, PEXMSEBZEMNRSTFRHEORSER, EHEORSF, HBIULZE 7
wnddE AR E KR T3 kAR, XA S, BB AR AR A, BT DO
5352 5y A IR I HER R T 22 BGR T s S I S B gk il R s ltth, oiltn, R R A B A
S 1) o ] R B o PRI, X —ZE A B S R R R SR B, AN SR K S A s T
(IR 5, ST hs A SR, %58 58 FCISGIE AHENR LI AT e MRk, TR 20t S

8) CISGArticle93 (1): If a Contracting State has two or more territorial units in which, according to
its constitution, different systems of law are applicable in relation to the matters dealt with in
this Convention, it may, at the time of signature, ratification, acceptance, approval or accession,
declare that this Convention is to extend to all its territorial units or only one or more of them,
and may amend its declaration by submitting another declaration at any time.

9) CISGArticle93 (4): If a Contracting State makes no declaration under paragraph (1) of this
article, the Convention is to extend to all territorial units of that State.

10) TEIERAIRZ, GISGHI3ZK M FIMKELARHIUE, “— MEKAA LA A7, %[5 E %40
e A SAT AN [ (R A B A O 2% [ R CISGIVIE A [ R PR B, TR (RAR ARt
AEZEZ) EEARE P RO,  Ftd ERA 2 A9 87 10 9552 s AR b [ [E R 3t
RENEA SEIERIW SO, (BRI SCANB T I, AAE SCERNE B b B SR 5B E
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ERERE = A Y,

F=, FEAHESFEZRMR S, SIAMLGEKR, HEREDORS MG, FEX
i SEMZ AR G, IRK—HB5 & T A HE M ] R 1 B 57 31 71 gk AT 1
AEFERERS . PR R AEAE PR SR UG TR B TR T A AT N 2 — R Al A AR P A4
FBITHIEE G0, Ak N EBAS 5 A2 2 4y R 23 08 i AN K

VY, HERR DL EHAD =FE L, B ERR S F R R G, A ECE RVEYEE
F U VAN R R ROR, CISGRIHIMTE T4 — BA AN FENEET 7, U R 1w
NZ 8 5y & R HEdR L, (ERH ERRG S5 2 (0 5 SCAARE, i XU Ak ik
RAE Gy (M HESR B BAR T 1E H CISG,

BT AR R R, ERR S Fis [ A 5, IR0 R AERERRIE A 2y, HT
] AR AEAE D R AL, (EA R AR S5 R AR A —FER, BEET(2016) ANCISGA
Reld T8, HF AL IR, EXNFBIREATM NG, FEBUN WS EISEZNA
KA T H I E PR 2 2l 20 LA CISG, IR ANIE A1 LAEE @ R N CISG 2R 93 45 56 1k L i
ORI A, R EBUFCLEN T, X AEHCISG, M552012) IMNANIURKE,
CISGR T5i& H T A is th X 2 — M A BE Al 450 1 8, oA MIRAE R Z 6k E, CISG
& S ANE A RBBIAAAE, BAT552012) AR, KT CISGTE M & 15 1E F i il il Zi s
NGB E, HERFEEHCISG, RHEHEK, CISGUEANREHTHFEBHIX, &
T R AR RN — A E R G 4% O X 2S5 AR AR B TR s, AR T A 7R [ bR 5
gk BRI AL, S35, ZRM2016) WA 5K, FREER A, XK TS
TR 5 RIS bRTRE R R UL, AR 10 & T b EBUR T s X 3B
SRS BBGEPEAIT, IXFPILGAE [ 2R SRR WSR3 - BT - &, 2017),

R, BAAEPRR016) INNCISGAEH T, AR IZEH A&, Hig X EiKCISGH
93 BB LRI B AN Ret% M 10 L BRMR, T P & AR B B 1 SEBR1R & 25 e g 1 [l
ZHTFAET(2016) AN EBUR BRSBTS A B AR B T CISGAEH TR BHEE,
HALEIR2016) AXANHK, GAEIR2016) AN H EIEUR I8 A & —Fitf CISGTE it &
R, 2R EBUFA N E CBH L EL MO LR, ERENREZ T, CISG
EFBKIALCRHEAEM, PEBUFEALEZSCEX—IR, TR — #4581 A
PERRRAT B X BURF L 9,

Mgk,  HEKRE S F 28] R 5 P BICISGHE F 1R @ ) B HAZ 0L, T
2 BT ) AV S8 IR, N CISGHE 7 ik 38 FH 1 BE 1 #0225 T-CISG 2593 4 54
EIELE, B0 R —AN E SO A X CISGE 5@ T H &S LAt 78, ABACISGid
M T ZE A sy, o3 L RS T Py s R, BESRAE ) sk FCISGI A 15 & s
TEH, TR E R R R AT A SR A X R A, IR A B A X
—IUIR, EEFZEEEHEBUFMARSIAZ — ML REN S ERE,

11) XAEOLT, A5 ST TA TR I AFREN,  BIRR R — LKA S, )
AR GBS,
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3.2 BRE

BRIV E RS SRl 20 E X, (HEFR 5 R 5 bR 5 PG E AU SR 4 e Rk
FEAR, AT RE R IE B S AR R U] e CISGAE 7 538 FH 14 )

MEGIRE, FREEFACISGRATEEM THFBNIE LHRAER, XEF=/ EL
ZH RIS E 20085 K AE VA E S £ (Pace Law  School, 2008), 4B yEE (S
VENSETFATIE T A I S2 77 b= AR K HTEdL, B SRR EI R LU, RIS LE
JR DA, AT LR S Aok B 4 I AT 4G, (ER S 80 1E R BB R) JB AT 415 L
%, TREITRIECISGE2S KW AL MWEBARA T KA H, Wi E & & RSO R IR,
— VAL ARSI ORI TR, EEFIR T BVF, ST IANLZ LLCISGHE M
e, SRR SRR R X — BF, Wt U E EAE R AR, CISGANE A
T, EE S EER R A 5 E 2 B K CISGTE F A EH B —FF,  BEI7E
b [ BUM T B B A FE AN B, R AR BICISG, AT LA EBUR AT CISGIE H T4 #s
6 il A T A S R B,

EAVE N KRRE R — AN EERAEEREE, SRR RS 2SN
B, HEFEER, FEENREERNER, FEESER SRR N T —HB%
PR MR R, HOf, LR BAR S — N K CISGTE A s & 7538 FH L AL 2 451, HIR B
PL R BE A N CISGTE B — e A& A,

Ty R EERL O AT LR R, EEVE RS T CISGHO3 &AM, X
MSVEEBERE RN, (ERARERS THRMAR, EEEREHME T CISGR iZiE H
THUERERA, EEVEEIHN, WIECISGHE3 KB4 E, Wk — B IEH CISGIE
FHF-W e 45 s A5 A B LR, CISGHUEH THAr AL, 1 E BUR %A St
I AT AT A5 B, B4 CISGRL N 1%38E F T J8 T [ 45 1 1) 7 i

BR— N E AR E FECNAFRE PRl A= %, 7RG 005 oA F RS
FIRBEE A T Algy, JRECNAZ SRR HCISGIE NHENEY:, HRDE E RSB E T R3],
RAVEBCRAS TONARINL A, EAEERR, R sch, FEmmiRs) v ikEbE
R, HEEERINN, BREE GRS E T CISGHE R IS, B35 E maE b it ix
B 0 HE 2 AN 7840 10,

BRI, MRS E R EIE, CISGRTE M T &I M BERE & HIF A % — 1=
WL, ERTTLUE AN, f£RMERER, BHIMNNCISGAE &, BAEETELER
EZEHIEGHR, HTEREERT, o120 LU LLE B & R HE, e
= [ At 9 7k SR R e B B T CISGEE T & M R, MOt 7E LS #kh, I
FAF A S R REERCR, Mk, BARNEEME T CISGAEH T HBIEA, HE2ET
KB 2R BOHE 5, ASRERUIE VN KRS 2R R DG th 2 XA i,

3.3 &/

X CISGHER B S EM BT, Bk 7 B R M S KE GRS, &R S IEL
WA EE, AR A A FRANLORHIIAR,
B, RIS RN IEFEBIERE B B BE R B AT — B2 CISGIE I A i A,
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HEAT DA X AR 4518, RS IIFE T AN CISGTE I IER, % TaEBIATIRE
%, AHEBEMEGEARNEMAR, CISGIKAASEH T&E, HE5%ESSER EEAS
TECISGAH, MAEGIPEEE M K E R KA, CISGEFBIREGRBYISHEME, R
HESong (2014b)Xf T it fh 3 B 5 75 VLB M A BBk G, IR E RS 2 & R —77 4%
NHVENVHIER MR,  RA MG LT CISGA Re/E N A RIHER T, 28— 2 HRHECISGH 1 %
1K) MIRUE EERE M, RS FEPIREHCISG, BRItz AN HAMES T, &
A R VA SR NEROE R, 5 EAR,  FisEp A E B S ECISG S & it
AHIERAPIRES, K CISGIE N —M S,

TN, FUERR X BUMN X CISG 2 753& F I i) i o (e e 3R 3, ARTE B BUR I A TFRE,
FWAREPEZ G,  BENEEEEBEHNEPRZLERL, X RS LA RN
CISGIaR )i L dE4s, OATEHBIEBUNIE, CISGAEH T &G &R A M Eir, wig
TEF WS 01 V5 2 J5 3 AR 0 75 08 T & IO PR 2 Q4R 2006, BARBAES T CISGA
EHTEBNED,

T CART AAS X AR S5 18, 7E RS RE S RVIRE, CISGRANIZIEH T/, B
FESE ECISGN HAZHME, FNCISGRE —ANEH T ER8T M EXRIME R AL, B
& A M I E ) — S E PR S S e dEE, N TR i S & 1 2 1) 5 5 AR H )
Hok, B ENE YR WA T R E A iE 4aCISGHIE H,

4. ARSI

AT, R 51 AH R 253K (CISGHE93%%) SKflRE, CISGIET MR HiEHIA 2 —1
BB R, A DL, B A R B A R DX ORI 1) R I B AR B,
FLAE [ ESORF X IR R B R R, X S S SO R SR, AR E LS A
] BSR4 A W AR X TR 2 ) R AR ) — Re BUR FF, ST CISGARSITE 7 6 A2 75 38 FH 119 1 @ ik
ENGRILR

4.1 CISGAE A fetk

IR 9 CISGAE 75 ik 138 FH 1] R 4> B 42 52 i B CISGAE MR | 13& F o) Ry i v, TR o [ BURFAS
K AT BE U VR A SR XU e v e BURF SR Al e e, BT AT I 1) 8 1% B v A v
WIS,

MR EBUR ISR E,  FAHCISGAEH T &G RAD SR, MELF A F4-RT LIS H
EEERIgE R, B, TEHBFCEE SR ERA AR, RIECH A 5 Y EK,
FWSTHA MO AT BUE B, SR, FAVERCRNA S AL, HLAE A #1813 CART BT f 37 (vt |
FEAAR FE20144F, (HH ORIt 7 B AIAT 304 (B, % [ UM BRUIR 18 W %% ] B AR 7 s S 3
WECHIECE F IAMVETIS I GO, (AR b NS, Ui R E AN R S Ntk a
B 20 E R TP IEEE B Y E LR RA, HFE2017FEH TIX—RAE,

F, PEEBUFESR AT HIEHR, 2017900k, FHTE B3 B B3 kol
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