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context of a domestic sale, this rule is appropriate. The producer of the
goods should be ultimately responsible for any infringement of indus-
trial or intellectual property rights in the country within which he is
both producing and selling. A rule that places the liability on the seller
allows for this liability ultimately to be placed on the producer.
4. It is not as obvious that the seller of goods in an international

trade transaction should be liable to the buyer in the same degree for all
infringements of industrial and intellectual property rights. In the first
place, the infringement willalmost always take place outside the seller's
country and, therefore, the seller cannot be expected to have as com-
plete knowledge of the status of industrial and intellectual property
rights which his goods might infringe as he would have in his own
country. In the second place, it is the buyer who will decide to which
countries the goods are to be sent for use or resale. This decision may
be made either before or after the contract of sale is concluded. It will
even be the case that the buyer's subpurchasers may take the goods to a
third country for use.

5. Paragraph (I), therefore, limits the seller's liability to the buyer
for infringements of the industrial or intellectual property rights of
third parties. This limitation is achieved by specifying which industrial
or intellectual property laws are relevant in determining whether the
seller has breached his obligation to supply goods free from the indus-
trial or intellectual property rights or claims of a third party. The seller
breaches his obligation under the Convention if a third party has indus-
trial or intellectual property rights or claims under the law of a State
where the goods were to be resold or used if such resale or use was con-
templated by the parties at the time of the conclusion of the contract.
In all other cases the relevant law is the law of the State where the buyer
has his place of business.! In either case, the seller is in a position to as-
certain whether any third party has industrial or intellectual property
rights or claims pursuant to the law of that State in respect of the goods
he proposes to sell.

6. Paragraph (I) introduces an additional limitation on the liability
of the seller in that the seller is liable to the buyer only if at the time of
the conclusion of the contract the seller knew or could not have been
unaware of the existence of the third-party claim. The seller "could not
have been unaware" of the third-party claim if that claim was based on
a patent application or grant which had been published in the country
in question. However, for a variety of reasons it is possible for a third
party to have rights or claims based on industrial or intellectual proper-
ty even though there has been no publication. In such a situation, even
if the goods infringe the third party's rights, article 40 (I) provides that
the seller is not liable to the buyer.

7. It should be noted that paragraph (I) does not limit any rights
which the third party may have against either the buyer or the seller.
These rights would follow from the law of industrial or intellectual pro-
perty of the country in question. Paragraph (I) is limited to providing
that it is the buyer, rather than the seller, who must bear any loss aris-
ing out of the existence of third-party rights of which the seller could
not have been aware at the time of the conclusion of the contract.
8. If the parties did contemplate that the goods would be used or

resold in a particular State, it is the law of that State which is relevant
even if the goods are in fact used or resold in a different State.

Limitations on sellers's liability, paragraph (2)

9. Article 40 (2) (a), like article 33 (2) in respect of lack of confor-
mity of the goods, provides that the seller is not liable to the buyer if at
the time of the conclusion of the contract the buyer knew or could not
have been unaware of the third party's right or claim. It differs from
article 39 (I) which exempts the seller from liability only if the buyer
has agreed to take the goods subject to the third party's right or claim.
10. Article 40 (2) (b) also exempts the seller from liability to the

buyer if the right or claim results from the seller's compliance with
technical drawings, designs, formulae or other such specifications fur-
nished by the buyer. In such a case it is the buyer, not the seller, who
has taken the initiative to produce or make available the goods which

3 The criteria for determining where the buyer has his place of busi-
ness are set out in article 9.

infringe on the third-party's rights and, therefore, who should bear the
responsibility. However, a seller who knows or could not be unaware
that the goods as ordered would or might infringe on a third-party's
rights based on industrial or intellectual property may have an obliga-
tion under other doctrines of law to notify the buyer of such possible
infringement.

Notice, paragraph (3)

11. The notice requirement in paragraph (3) is identical to that
found in article 39 (2) and similar to that in article 37 (I).

Relationship to lack of conformity of the goods

12. For the relationship of this article to the consequences of the
seller's failure to deliver goods which conform to the contract, see
paragraphs 7 and 8 of the commentary to article 39.

SECTION Ill. REMEDIES FOR BREACH OF CONTRACT
BY THE SELLER

Article 41

[Buyer's remedies in general: claim for damages;
no period of grace]

(1) If the seller fails to perform any of his obligations
under the contract and this Convention, the buyer may:
(a) exercise the rights provided in articles 42 to 48;
(b) claim damages as provided in articles 70 to 73.
(2) The buyer is not deprived of any right he may have

to claim damages by exercising his right to other reme-
dies.
(3) No period of grace may be granted to the seller by

a court or arbitral tribunal when the buyer resorts to a re-
medy for breach of contract.

PRIOR UNIFORM LAW

ULIS, articles 24, 41, 51, 52 and 55.

Commentary

1. Article 41 serves both as an index to the remedies available to the
buyer if the seller fails to perform any of his obligations under the con-
tract and this Convention and as the source for the buyer's right to
claim damages.
2. Article 41 (1) (a) provides that in case of the seller's breach, the

buyer may "exercise the rights provided in articles 42 to 48". The sub-
stantive conditions under which those rights may be exercised are set
forth in the articles cited.
3. In addition, article 41 (1) (b) provides that the buyer may "claim

damages as provided in articles 70 to 73" "if the seller fails to perform
any of his obligations under the contract and this Convention." In or-
der to claim damages it is not necessary to prove fault or a lack of good
faith or the breach of an express promise, as is true in some legal sys-
tems. Damages are available for the loss resulting from any objective
failure by the seller to fulfill his obligations. Articles 70 to 73, to which
article 41 (I) (b) refers, do not provide the substantive conditions as to
whether the claim for damages can be exercised but the rules for the
calculation of the amount of damages.
4. A number of important advantages flow from the adoption of a

single consolidated set of remedial provisions for breach of contract by
the seller. First, all the seller's obligations are brought together in one
place without the confusion generated by the complexities of repetitive
remedial provisions. This makes it easier to understand what the seller
. must do, that which is of prime interest to merchants. Second, prob-
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lems of classification are reduced with a single set of remedies. Third,
the need for complex cross referencing is lessened.

5. Paragraph (2) provides that a party who resorts to any remedy
available to him under the contract or this Convention is not thereby
deprived of the right to claim any damages which he may have in-
curred.

6. Paragraph (3) provides that if a buyer resorts to a remedy for
breach of contract, no court or arbitral tribunal may delay the exercise
of that remedy by granting a period of grace either before, at the same
time as, or after the buyer has resorted to the remedy. The reasons for
this provision are discussed in paragraphs 3-5 of the commentary to
article 43. Such a provision seems desirable in international trade.

Article 42

[Buyer's right to require performance]
(1) The buyer may require performance by the seller

of his obligations unless the buyer has resorted to a reme-
dy which is inconsistent with such requirements.
(2) If the goods do not conform with the contract, the

buyer may require delivery of substitute goods only if the
lack of conformity constitutes a fundamental breach and
a request for substitute goods is made either in conjunc-
tion with notice given under article 37 or within a reason-
able time thereafter.

PRIOR UNIFORM LAW

ULIS, articles 24 to 27,30,31,42,51 and 52.

Commentary

I. Article 42 describes the buyer's right to require the seller to per-
form the contract after the seller has in some manner failed to perform
as agreed.

General rule. paragraph (1)

2. Paragraph (I) recognizes that after a breach of an obligation by
the seller, the buyer's principal concern is often that the seller perform
the contract as he originally promised. Legal actions for damages cost
money and may take a considerable period of time. Moreover, if the
buyer needs the goods in the quantities and with the qualities ordered,
he may not be able to make substitute purchases in the time necessary.
This is particularly true if alternative sources of supply are in other
countries, as will often be the case when the contract was an internatio-
nal contract of sale.

3. Therefore, paragraph (I) grants the buyer the right to require the
seller to perform the contract. The seller must deliver the goods or any
missing part, cure any defects or do any other act necessary for the con-
tract to be performed as originally agreed.

4. In addition to the right to require performance of the contract,
article 41 (2) ensures that the buyer can recover any damages he may
have suffered as a result of the delay in the seller's performance.

5. It may at times be difficult to know whether the buyer has made
demand that the seller perform under this article or whether the buyer
has voluntarily modified the contract by accepting late performance
pursuant to article 27.

6. The application of paragraphs 4 and 5 of this commentary can
be illustrated as follows:

Example 42A: When the goods were not delivered on the contract
date, I July, Buyer wrote Seller "Your failure to deliver on I July as
promised may not be too serious for us but we certainly will need the
goods by 15 July." Seller subsequently delivered the goods on 15 July.
It is difficult to tell whether Buyer's statement was a demand for per-
formance by 15 July or a modification of the contract delivery date
from I July to 15 July. If it is interpreted as a demand for performance,
Buyer can recover any damages he may have suffered as a result of the

late delivery. If Buyer's statement is interpreted as a modification of
the delivery date, Buyer could receive no damages for late delivery.

7. In order for the buyer to exercise the right to require perform-
ance of the contract, he must not have resorted to a remedy which is in-
consistent with that right, e.g. by declaring the contract avoided under
article 45 or by declaring a reduction of the price under article 46.

8. The style in which article 42 in particular and Section III on the
buyer's remedies in general is drafted should be noted. That style con-
forms to the view in many legal systems that a legislative text on the law
of sales governs the rights and obligations between the parties and does
not consist of directives addressed to a tribunal. In other legal systems
the remedies available to one party on the other party's failure to per-
form are stated in terms of the injured party's right to the judgement of
a court granting the requested relief.! However, these two different
styles of legislative drafting are intendend to achieve the same result.
Therefore, when article 42 (I) provides that "the buyer may require
performance by the seller", it anticipates that, if the seller does not per-
form, a court will order such performance and will enforce that order
by the means available to it under its procedural law.

9. Although the buyer has a right to the assistance of a court or ar-
bitral tribunal to enforce the seller's obligation to perform the contract,
article 26 limits that right to a certain degree. If the court could not give
a judgement for specific performance under its own law in respect of si-
milar contracts of sale not governed by this Convention, it is not re-
quired to enter such a judgement in a case arising under this Conven-
tion, even though the buyer had a right to require the seller's perform-
ance under article 42. However, if the court could give such a judge-
ment under its own law, it would be required to do so if the criteria of
article 42 are met. 2

10. Among the other means which may be available to a buyer to
enforce the seller's obligation to perform the contract would be in a
clause in the sales contract that if the seller fails to perform his obliga-
tions in certain respects, such as a failure to deliver on time, the seller
must pay the buyer a specific sum of money. Such a clause, sometimes
referred to as a "liquidated damages clause" and sometimes as a "pen-
alty clause," can serve both the function of estimating the damages
which the buyer would suffer as a cause of the breach so as to ease the
problems of proof and of creating a penalty sufficiently large to reduce
the likelihood that the seller will fail to perform. All legal systems
appear to recognize the validity and social utility of a clause which esti-
mates future damages, especially where proof of actual damage would
be difficult. However, while some legal systems approve of the use of a
"penalty clause" to encourage performance of the principal obligation.
in other legal systems such a clause is invalid. Article 42 does nOI have
the effect of making such clauses valid in those legal systems which do
not otherwise recognize their validity.3

I I. Subject to the rule in paragraph (2) relating to the deliver) of
substitute goods, this article does not allow the seller to refuse 10 per-
form on the grounds that the non-conformity was not substantial or
that performance of the contract would cost the seller more than I1
would benefit the buyer. The choice is that of the buyer.

Substitute goods. paragraph (2)

12. If the goods which have been delivered do not conform III the
contract, the buyer may want the seller to deliver substitute goo,h
which do conform. However, it could be expected that the costs 10 the
seller of shipping a second lot of goods to the buyer and of disposing ot
the non-conforming goods already delivered might be considerably

t United Kingdom: Sale of Goods Act 1893, sect. 52 (in part). "In
any action for breach of contract to deliver specific or ascertained
goods the court may, if it thinks fit, on the application of the plaintiff,
by its judgement or decree direct that the contract shall be performed
specifically, without giving the defendant the option of retaining the
goods on payment of damages."
United States of America: Uniform Commercial Code, sect. 2-716

(I). "Specific performance may be decreed where the goods are unique
or in other proper circumstances."
2 See also paragraph 3 of the commentary to article 26.
3 Article 4 provides in part that "this Convention is not concerned

with ... the validity of the contract or any of its provisions ..."


