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Article 54

The buyer’s obligation to pay the price includes taking such steps and complying
with such formalities as may be required under the contract or any laws and regulations

to enable payment to be made.

INTRODUCTION

1. This provision deals with actions preparatory to pay-
ment of the price, which are specified in the contract or in
applicable laws and regulations. For example, the contract
may provide for the opening of a letter of credit, the estab-
lishment of security to guarantee payment, or the acceptance
of a bill of exchange. Preparatory actions required by appli-
cable laws or regulations might involve, for example, an
administrative authorization needed for the transfer of funds
to enable payment to be made.

2. Article 54 is frequently cited by the courts. Although
the provision is concerned solely with actions preparatory
to payment of the price, many decisions nevertheless cite
article 54 in cases of non-payment of the price by the buyer
where the dispute did not specifically relate to steps or for-
malities required to enable payment to be made. In those
cases, article 54 was referred to by the courts either in con-
junction with article 53! or in isolation.? Conversely, a series
of decisions rely exclusively on article 54 where the buyer
has not taken such steps or complied with such formalities as
might be required to enable payment to be made.> However,
the precise textual basis for the judgment against a breach-
ing buyer is immaterial. Violation of the obligation to pay
the price in accordance with article 53 and non-performance
of the obligation to take steps and comply with formalities
required to enable payment to be made in accordance with
article 54 lead to the same outcome.*

3. Article 54 has a double effect. First, unless otherwise
provided for in the contract, article 54 imposes these obli-
gations on the buyer, who must thus bear the costs thereof.’
Secondly, the steps for which the buyer is responsible under
article 54 are obligations whose violation permits the seller
to resort to the remedies specified in articles 61 et seq.; they
do not merely relate to “conduct in preparing to perform or
in performing the contract”, as stated in article 71 (1). Thus,
failure to perform those steps constitutes a breach and not
merely an anticipatory breach of contract.®

SCOPE OF THE BUYER’S OBLIGATIONS

4.  The question arises whether article 54 merely obliges the
buyer to perform the steps necessary to satisfy the precondi-
tions for payment, but does not automatically make the buyer
responsible for the result, or whether the buyer breaches its
obligations if the measures implemented prove unsuccessful.’
Many decisions have adopted the second interpretation, which

is harsher for the buyer. The obligation to take steps and com-
ply with formalities required to enable payment to be made is
in all respects comparable to the obligation to pay the price.
For the most part those decisions are concerned with the buy-
er’s undertaking to issue a letter of credit or to provide a bank
guarantee. A buyer who fails to issue a contractually stipulated
letter of credit within the agreed period and for the agreed
amount violates its obligations by that fact alone.® The same
is true if a buyer does not furnish a contractually agreed bank
guarantee.’ It is also true if a buyer who gives instructions
to its bank to make a transfer does not ensure that payment
can be effected in convertible currency.!® On the other hand, it
could be held that mere prior bank confirmation (as stipulated
in the contract) of the opening of a letter of credit to be issued
after inspection of each delivery was not a step required to
enable payment to be made within the meaning of article 54."

5. Article 54 gives rise to particular difficulties with
regard to administrative measures imposed by applicable
laws or regulations in order that payment can be effected.
Under one possible interpretation of article 54, a distinction
is made between measures of a commercial nature, in respect
of which the buyer assumes a commitment to achieve the
result stated in the contract, and administrative measures,
with regard to which the buyer takes on only an obligation to
employ its best efforts without being answerable for the out-
come. The rationale for the distinction is that the buyer can-
not guarantee, for example, that administrative authorities
will authorize a transfer of funds, so that the buyer should
only be obliged to carry out the steps needed to obtain the
relevant administrative authorization. A possible argument
against this distinction is that, under article 54, the buyer is
automatically responsible if a prerequisite to payment, what-
ever its nature, is not satisfied, subject to the possibility of
exemption under article 79 of the Convention."?

CURRENCY OF PAYMENT

6.  Article 54 says nothing about the currency of payment.
Most often the parties indicate the currency when fixing the
price. As several court decisions have stated, such an agree-
ment is binding on the parties pursuant to article 6.> Where
the price is not contractually stipulated, reference has to be
made to commercial usages (article 9 (2)) or to practices
which the parties have established between themselves (arti-
cle 9 (1)). In cases where the currency of payment cannot be
established by these means, the method for fixing the price
is unclear. There have been few court decisions which have
ruled on this issue.
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7. Most courts adopt the premise that the question of
determining the currency of payment is governed by the
Vienna Convention and not domestic law."* Consequently,
the currency has to be determined by a general principle
on which the Convention is based, within the meaning of
article 7 (2). Several courts have accordingly relied on arti-
cle 57, which determines the place of payment of the price,
and this has led them to rule in favour of the currency where
the seller’s place of business is located (article 57 (1) (a))."”
Conversely, one court on several occasions ruled in favour
of the national law applicable by virtue of the rules of pri-
vate international law, which led it to apply the domestic law
governing the contract of sale on matters not covered by the
Vienna Convention.'®

8. The Vienna Convention does not provide for the
buyer’s right to discharge its debt in the currency of the
place of payment if the price has been contractually speci-
fied in a different currency. Various courts have been faced
with the question whether domestic laws which establish
such an entitlement in the debtor’s favour can nonetheless
be applied under choice-of-law rules. One supreme court
refused to allow this on the ground that no entitlement of
the buyer to pay the price in a currency other than the cur-
rency of the contract could be derived from the Convention,
since payment in an alternative currency would require an
agreement of the parties to that effect.'” Conversely, lower

courts in other countries have, without giving any specific
grounds, implicitly allowed the applicability, in principle,
of domestic law provisions which recognize the debtor’s
right to discharge its debt in the currency of the place of
payment.'3

9.  Nor does the Vienna Convention establish the seller’s
right to request payment of the price in the currency of
the place of payment. Nevertheless, various courts have
accepted the applicability of national laws which authorize
or require the seller to request payment of the price in the
currency of the place of payment.'

ALLOCATION OF PAYMENTS

10. Where a buyer has several debts to the seller, the buyer
will generally indicate the debt which it intends to settle
when effecting payment.”® The Vienna Convention does
not provide for a system of appropriation by law that can
be applied in the absence of any indication by the buyer as
to the assignment of the funds paid or any agreement of the
parties. Since the Convention says nothing about this ques-
tion, and there appears to be no relevant general principle
on which the Convention is based, one court has applied
domestic law as determined by the rules of private interna-
tional law, pursuant to article 7 (2).?!
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