
48 Part One. Documents of the Conference

(2) The seller is not deprived of any right he may have
to claim damages by exercising his right to other reme-
dies.
(3) No period of grace may be granted to the buyer by

a court or arbitral tribunal when the seller resorts to a re-
medy for breach of contact.

PRIOR UNIFORM LAW

ULIS, articles 61 to 64, 66 to 68 and 70.

Commentary

1. Article 57 serves both as an index to the remedies available to
the seller if the buyer fails to perform any of his obligations under the
contract and this Convention and as the source for the seller's right to
claim damages. Article 57 is comparable to article 41 on the remedies
available to the buyer.

2. Article 57 (I) (a) provides that in case of the buyer's breach, the
seller may "exercise the rights provided in articles 58 to 61." Although
the provisions on the remedies available to the seller in articles 58 to 61
are drafted in terms comparable to those available to the buyer in artic-
les 42 to 48, they are less complicated. This is so because the buyer has
only two principal obligations, to pay the price and to take delivery of
the goods, whereas the seller's obligations are more complex. There-
fore, the seller has no remedies comparable to the following which are
available to the buyer: reduction of the price because of non-
conformity of the goods (article 46), right to partially exercisehis reme-
dies in the case of partial delivery of the goods (article 47),1 right to
refuse to take delivery in case of delivery before the date fixed or of an
excess quantity of goods (article 48).

3. Article 57 (I) (b) provides that the seller may "claim damages as
provided in articles 70 to 73: if the buyer fails to perform any of his
obligations under the contract of sale and this Convention." In order
to claim damages it is not necessary to prove fault or a lack of good
faith or the breach of an express promise, as is true in some legal
systems. Damages are available for the loss resulting from any objec-
tive failure by the buyer to fulfil his obligations. Articles 70 to 73, to
which article 57 (1) (b) refers, do not provide the substantive conditions
for the exercise of a claim for damages but the rules for the calculation
of the amount of damages.

4. A number of important advantages flow from the adoption of a
single consolidated set of remedial provisions for breach of contract by
the buyer. First, all the buyer's obligations are brought together in one
place without confusions generated by the complexities of repetitive re-
medial provisions. This makes it easier to understand the rules on what
the buyer must do, which are the provisions of prime interest to mer-
chants. Second, problems of classification are reduced with a single set
of remedies. Third, the need for complex cross-referencing is lessened.
5. Paragraph (2) provides that a party who has resorted to any re-

medy available to him under the contract or this Convention is not
thereby deprived of the right to claim any damages which he may have
incurred.

6. Paragraph (3) provides that if a seller resorts to a remedy for
breach of contract, no court or arbitral tribunal may delay the exercise
of that remedy by granting a period of grace either before, at the same
time as, or after the seller has resorted to the remedy. The reasons for
this provision are discussed in paragraphs 3 to 5 of article 43. Such a
provision seems desirable in international trade.

Article 58

[Seller's right to require performance]
The seller may require the buyer to pay the price, take

delivery or perform his other obligations, unless the sel-
I However, article 64 (1) allows the seller to declare the contract

avoided as to one instalment where the buyer's failure to perform in re-
spect of that instalment amounts to a fundamental breach of that
instalment.

ler has resorted to a remedy which is inconsistent with
such requirement.

PRIOR UNIFORM LAW

ULIS, articles 61 and 62 (1).

Commentary

1. Article 58 describes the seller's right to require the buyer to per-
form his obligations under the contract and this Convention.

Failure to pay the price

2. This article recognizes that the seller's primary concern is that
the buyer pay the price at the time it is due. Therefore, if the price is
due under the terms of articles 54 and 55 and the buyer does not pay it,
this article authorizes the seller to require the buyer to pay it.
3. Article 58 differs from the law of some countries in which the

seller's remedies in respect of the price are restricted. In those coun-
tries, even though the buyer may have a substantive obligation to pay
under the contract, the general principle is that the seller must make a
reasonable effort to resell the goods to a third party and recover as da-
mages any difference between the contract price and the price he receiv-
ed in the substitute transaction. The seller may recover the price if re-
sale to a third person is not reasonably possible.
4. However, under article 58, when the buyer has a substantive

obligation to pay the price under articles 54 and 55, the seller has avail-
able a remedy to require him to pay it.!
5. The style in which article 58 in particular and Section III on the

buyer's remedies in general is drafted should be noted at this point.
That style conforms to the viewheld in many legal systems that a legis-
lative text on the law of sales governs the rights and obligations be-
tween the parties and does not consist of directives addressed to a tribu-
nal. In other legal systems the remedies available to one party on the
other party's failure to perform are stated in terms of the injured
party's right to the judgement of a court granting the required relief.2
However, the two different styles of legislativedrafting are intended to
achieve the same result. Therefore, when article 58 provides that the
"seller may require the buyer to pay the price, take delivery or perform
his other obligations", it anticipates that, if the buyer does not per-
form, a court will order such performance and will enforce that order
by the means available to it under its procedural law.

6. Although the seller has a right to the assistance of a court or ar-
bitral tribunal to enforce the buyer's obligations to pay the price, take
delivery and perform any of his other obligations, article 26 limits that
right to a certain degree. If the court could not give a judgement for
specific performance under its own law in respect of similar contracts
of sale not governed by this Convention, it is not required to enter such
a judgement in a case arising under this Convention even though the
seller had a right to require the buyer's performance under article 58.
However, if the court could give such a judgement under its own law, it
would be required to do so if the criteria of article 58 are met.
7. The seller can require performance under this article and also sue

for damages. Where the buyer's non-performance of one of his obliga-
tions consists in the delay in the payment of the price, the seller's dama-
ges would normally include interest.

Failure to perform other obligations

8. Article 58 goes on to authorize the seller to require the buyer to
"take delivery or perform his other obligations",3

1 As to the relationship of the principle of mitigation to the right to
require payment of the price, see para. 3 of the commentary to article
73.
2 See the examples in foot-note 1 to para. 8 of the commentary to

article 42.
3 The obligation to "take delivery" is specificallymentioned because

it is the second of the two obligations of the buyer set forth in article
49. The definition of taking delivery is found in article 56.
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9. In some cases the seller may be authorized or required to substi-
tute his own performance for that which the buyer has failed to do. Ar-
ticle 61 provides that in a sale by specification, if the buyer fails to
make the specifications required on the date requested or within a
reasonable time after receipt of a request from the seller, the seller may
make the specifications himself. Similarly, if the buyer is required by
the contract to name a vesselon which the goods are to be shipped and
fails to do so by the appropriate time, article 73, which requires the par-
ty who relies on a breach of contract to mitigate the losses, may autho-
rize the seller to name the vessel so as to minimize the buyer's losses.

Inconsistent acts by the seller

10. Article 58 also provides that in order for the seller to exercise
the right to require perfomance of the contract he must not have acted
inconsistently with that right, e.g. by avoiding the contract under ar-
ticle 60.

Article 59

[Fixing of additional period for performance]
(1) The seller may fix an additional period of time of

reasonable length for performance by the buyer of his
obligations.
(2) Unless the seller has received notice from the buyer

that he will not perform within the period so fixed, the
seller may not, during that period, resort to any remedy
for breach of contract. However, the seller is not de-
prived thereby of any right he may have to claim dama-
ges for delay in the performance.

PRIOR UNIFORM LAW

ULIS, article 66 (2).

Commentary

I. Article 59 states the right of the seller to fix an additional period
of time of reasonable length for performance by the buyer of his obli-
gations and specifies one of the consequences of his having fixed such a
period.

Fixing additional period, paragraph (1)

2. Article 59 is a companion to article 58 which states the right of
the seller to require performance of the contract by the buyer and
which anticipates the aid of a court or arbitral tribunal in enforcing
that right. If the buyer delays performing the contract, the use of judi-
cial procedures for enforcement may not seem feasible or may require
more time than the seller can afford to wait. This may be particularly
the case if the buyer's failure to perform consists of delay in procuring
the issuance of documents assuring payment, such as a letter of credit
or a banker's guarantee, or of securing the permission to import the
goods or pay for them in restricted foreign exchange. It may be to the
seller's advantage to avoid the contract and make a substitute sale to a
different purchaser. However, at that time it may not be certain that
the buyer's delay constitutes a fundamental breach of contract justify-
ing the avoidance of the contract under article 60 (I) (a).

3. Different legal systems take different attitudes towards the right
of a seller to avoid the contract because of the buyer's failure to pay the
price or perform his other obligations on the date specified in the con-
tract. In some legal systems the buyer's failure to perform on the con-
tract date normally authorizes the seller to avoid the contract. How-
ever, in a given case the court or tribunal may decide that the seller may
not avoid the contract at that time because the failure to perform on the
contract date was either not sufficiently serious or the seller had waived
his right to prompt performance. In other legal systems the buyer can
request a delay of grace from a court or tribunal which, in effect, estab-
lishes a new performance date.! In still other legal systems the general

I Cr. article 57 (3). See para. 5 below.

rule is that late performance does not authorize the seller to avoid the
contract unless the contract provided for such a remedy or unless after
the buyer's breach the seller specifically fixed a time period within
which the buyer had to perform.
4. This Convention specifically rejects the idea that in a commer-

cial contract of sale of goods the seller may, as a general rule, avoid the
contract once the contract date for performance has passed and the
buyer has not as yet performed one or more of his obligations. In these
circumstances the seller may do so if, and only if, the failure to perform
on the contract date causes him substantial detriment and the buyer
foresaw or had reason to foresee such a result.I

5. As a result of this rule in this Convention there was no reason to
allow the buyer to apply to a court for a delay of grace, as is permitted
in some legal systems. Moreover, the procedure of applying to a court
for a delay of grace is particularly inappropriate in the context of inter-
national commerce, especially since this would expose the parties to the
broad discretion of a judge who would usually be of the same nationali-
ty as one of the parties. Therefore, article 57 (3) provides that "No pe-
riod of grace may be granted to the buyer by a court or arbitral tribunal
when the seller resorts to a remedy for breach of contract."
6. Although the seller can declare the contract avoided in any case

in which the delay in performance constitutes a fundamental breach,
this will not always be a satisfactory solution for him. Once the buyer is
late in performing, the seller may be legitimately doubtful that the
.buyer will be able to perform by the time that performance will be es-
sential for the seller. This situation is similar to the problems raised by
an anticipatory breach under articles 62, 63 and 64. Furthermore, in
most contracts for the sale of goods the point of time at which the detri-
ment to the seller would become sufficiently substantial to constitute a
fundamental breach would be somewhat imprecise. Therefore, article
59 (I) authorizes the seller to fix an additional period of time of reason-
able length for performance by the buyer of his obligations. However,
article 60 (I) (b) allows the seller to declare the contract avoided only if
the buyer has not performed his obligation to pay the price3or has not
taken delivery of the goods.s or if he has declared that he will not do so
within the additional period of time.

7. The procedure authorized by article 59 (I) of fixing an additional
period of time after which the seller can declare the contract avoided if
the buyer has not performed his obligation to pay the price or taken de-
livery of the goods would have the danger that a seller could turn an in-
consequential delay which would not justify declaring the contract
avoided for fundamental breach under article 60 (I) (a) into a basis for
declaring the contract avoided under article 60 (I) (b). Therefore, ar-
ticle 59 (I) says that the additional period must be "of reasonable
length". This period may be fixed either by specifying the date by
which performance must be made (e.g. 30 September) or by specifying
a time period (e.g. "within one month from today"). A general de-
mand by the seller that the buyer perform or that he perform "prompt-
ly" or the like is not a "fixing" of a period of time under article 59 (I).
8. It should be pointed out that, although the procedure envisaged

by article 59 (I) has a certain parentage in the German procedure of
"Nachfrist" and the French procedure of a "mise en demeure, " in its
current form it does not partake of either one. In particular, the proce-
dure envisaged by article 59 (I) is not mandatory and need not be used
in order to avoid the contract if the delay in performance amounts to a
fundamental breach.

Seller's other remedies, paragraph (2)

9. In order to protect the buyer who may be preparing to perform
the contract as requested by the seller, perhaps at considerable expense,
during the additional period of time of reasonable length the seller may
not resort to any remedy for breach of contract, unless the seller has re-

2 Article 23 which defines "fundamental breach", and article 60 (1)
(a), which authorizes the seller to declare the contract avoided for fun-
damental breach.
3 As to the buyer's obligation to pay the price, see article 50 and the

commentary thereto.
4 As to the buyer's obligation to take delivery of the goods, see article

56 and the commentary thereto.


