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preconditions of both articles are satisfied, the aggrieved 
party may choose between suspending performance under 
article 71 and avoiding the contract with respect to future 
instalments under article 73 (2).9 If a party chooses to sus-
pend performance with respect to future instalments it must 
give a notice in accordance with article 71 (3).10

4. The parties may agree, pursuant to article 6, to exclude 
application of article 71 or to derogate from its provisions. 
One decision found that by agreeing to take back equip-
ment, repair it, and then redeliver it promptly, the seller had 
implicitly agreed to derogate from article 71, and therefore 
could not suspend its obligation to redeliver the equipment 
because of the buyer’s failure to pay past debts.11

PRECONDITIONS OF SUSPENSION

5. A party is entitled to suspend its obligations under 
paragraph (1) of article 7112 if it becomes apparent that 
the other party will not perform a substantial part of its 
obligations13 and if the non-performance is the result of the 
causes set out in subparagraphs (a)14 or (b).15 It is not nec-
essary that the failure amount to a fundamental breach.16 
A  declaration that a party will not perform its duty to take 
delivery entitles the other party to withhold performance.17 
Usually the performances in question must arise from 
the same contract, but if non-performance is threatened 
under a different contract that is linked closely enough 
to the contract in question, a party is entitled to suspend 
performance.18

6. A party was found to be entitled to suspend its obli-
gations when confronted with the following circum-
stances: seller’s refusal to perform with respect to certain 
items;19 seller’s inability to deliver goods free of restric-
tions imposed by seller’s supplier;20 seller’s delivery of 
non-conforming goods under an instalment contract;21 

INTRODUCTION

1. Article 71 authorizes a seller or a buyer to suspend 
performance of its obligations under the sales contract if 
the party is unlikely to receive a substantial part of the 
counter-performance promised by the other party. The sus-
pending party does not breach the contract if the suspension 
is rightful.1 If, however, the suspension is not authorized 
by article 71, the suspending party will breach the contract 
when it fails to perform its obligations.2 The right to sus-
pend exists until the time for performance is due, but once 
the date for performance has passed the aggrieved party 
must look to other remedies under the Convention.3 Other 
courts have, however, held that there is a gap in the Con-
vention, and that a general right to withhold performance 
in order to enforce proper performance may be founded 
on the general principles contained in articles 71, 81, 85 
and 86.4 Under article 71, the right continues until the con-
ditions for suspension no longer exist,5 there is a right to 
avoid the contract, or the other party gives adequate assur-
ance of performance in accordance with article 71 (3).6  
The Convention’s rules on the right to suspend displace 
domestic sales law rules that permit the suspension of a 
party’s obligation.7

2. The right to suspend under article 71 is to be distin-
guished from the right to avoid the contract under arti- 
cle 72.8 Unlike avoidance of the contract, which terminates 
the obligations of the parties (see article 81), the suspension 
of contractual obligations recognizes that the contract con-
tinues and encourages mutual reassurance that both parties 
will perform. The preconditions for exercise of the right to 
suspend and the right to avoid differ, as do the obligations 
with respect to communications between the two parties.

3. The right to suspend under article 71 applies both 
to contracts of sale calling for a single delivery and to 
 instalment contracts governed by article 73. When the 

Article 71

 (1) A party may suspend the performance of his obligations if, after the conclusion 
of the contract, it becomes apparent that the other party will not perform a substantial part 
of his obligations as a result of:

 (a) A serious deficiency in his ability to perform or in his creditworthiness; or

 (b) His conduct in preparing to perform or in performing the contract.

 (2) If the seller has already dispatched the goods before the grounds described in 
the preceding paragraph become evident, he may prevent the handing over of the goods to 
the buyer even though the buyer holds a document which entitles him to obtain them. The 
present paragraph relates only to the rights in the goods as between the buyer and the seller.

 (3) A party suspending performance, whether before or after dispatch of the goods, 
must immediately give notice of the suspension to the other party and must continue with 
performance if the other party provides adequate assurance of his performance.
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STOPPAGE IN TRANSIT

9. Paragraph (2) of article 71 authorizes a seller that has 
already dispatched the goods to stop the handing over of the 
goods to the buyer. In two cases, reliance on article 71 to 
justify a stoppage in transit was rejected, because the sellers 
had either failed to give the requisite notice or failed to prove 
that there was a well-grounded fear of non performance.38

NOTICE OF SUSPENSION

10. Paragraph (3) of article 71 requires a suspending party 
to give notice of the suspension immediately39 to the other 
party.40 The paragraph does not specify what constitutes 
notice. The following statements or acts have been found to 
be sufficient notice: buyer’s refusal to pay the costs of ware-
housing furniture when it had earlier agreed to contribute to 
these costs;41 a letter in which the buyer refused to accept 
non-conforming items and offered to return them.42 The  
following circumstances have been found not to constitute 
sufficient notice: buyer’s failure to pay the price;43 a letter 
from the buyer complaining of defective goods delivered 
under different contracts than the one as to which it claimed 
to be suspending performance.44

11. Paragraph (3) does not expressly state the sanction for 
failing to give immediate notice of suspension. Decisions 
uniformly conclude that in the absence of due notice the 
aggrieved party may not rely on its right to suspend perfor-
mance.45 One decision held further that the seller breached 
the contract by suspending delivery without immediately 
giving notice of the suspension to the buyer, and that the 
buyer was therefore entitled to damages.46

ADEQUATE ASSURANCE OF PERFORMANCE

12. Paragraph (3) requires a party that has suspended its 
performance to end its suspension and resume performance 
if the other party gives adequate assurance that it will per-
form. The paragraph does not elaborate on the form and 
manner of this assurance and does not state when the assur-
ance must be given. There are no reported cases addressing 
adequate assurance under this paragraph.47

buyer’s failure to pay for the goods;22 buyer’s non- payment 
or delayed payment of the price under one or more earlier 
sales contracts;23 buyer’s failure to open an effective bank 
guarantee.24 A buyer’s failure to open a letter of credit gives 
rise to the right to avoid the contract under article 64 and 
the buyer is not limited to the remedies of articles 71 and 
72.25 A party was held entitled to delay payment where the 
seller’s preparation for performance clearly indicated that 
it would not be able to perform in time after payment.26 
Where a party has breached the contract, the other party 
is entitled to withhold performance until such time as the 
breach is remedied. This right is not found in article 71, but 
is based on the general principles of reciprocity found in 
articles 71, 58 and 86 of the Convention.27

7. A buyer was found not to be entitled to suspend its 
obligations in the face of the following circumstances: 
the seller’s non-conforming delivery of only 420 kg out 
of 22,400 kg;28 partial delivery by the seller;29 prior non- 
conforming deliveries where the buyer sought to suspend 
payment for current conforming deliveries, 30 refusal to 
open a letter of credit where the contract did not provide for 
such an obligation,31 refusal to pay a disputed sum stem-
ming from a former contract.32  Several decisions observe 
that buyer’s submissions to the court failed to indicate that 
the seller would not perform a substantial part of its obli-
gations.33 Where a party relies on a serious deficiency in 
the creditworthiness of the other party, it must prove that 
fact as well as the fact that the serious deficiency did not 
exist at the time of contracting, i.e., that the other party’s 
creditworthiness deteriorated after the conclusion of the 
contract.34 The right to suspend is aimed at enforcing the 
contract. In one case a court held that where a buyer had 
lost interest in enforcing the contract, as demonstrated by 
the fact that the buyer had made cover purchases, that party 
was not entitled to invoke article 71.35

8. A seller was found not entitled to suspend its obliga-
tions where the buyer had not paid the purchase price for 
two deliveries and the buyer had cancelled a bank payment 
order.36 Suspension was also found unjustified where the 
seller had not established that the buyer would be unable to 
take delivery or to pay for the goods, notwithstanding that 
the goods might not conform with health standards issued by 
the government in the buyer’s place of business.37
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