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Article 64

 (1) The seller may declare the contract avoided:

 (a) If the failure by the buyer to perform any of his obligations under the contract or 
this Convention amounts to a fundamental breach of contract; or

 (b) If the buyer does not, within the additional period of time fixed by the seller in 
accordance with paragraph (1) of article 63, perform his obligation to pay the price or take 
delivery of the goods, or if he declares that he will not do so within the period so fixed.

 (2) However, in cases where the buyer has paid the price, the seller loses the right to 
declare the contract avoided unless he does so:

 (a) In respect of late performance by the buyer, before the seller has become aware 
that performance has been rendered; or

 (b) In respect of any breach other than late performance by the buyer, within a  
reasonable time:

 (i) After the seller knew or ought to have known of the breach; or

 (ii) After the expiration of any additional period of time fixed by the seller in  
accordance with paragraph (1) of article 63, or after the buyer has declared that he will not 
perform his obligations within such an additional period.

OVERVIEW

1. Article 64 defines the conditions under which the seller 
is entitled to declare the contract avoided. The rules mirror 
those of article 49 governing the buyer’s right to declare 
the contract avoided for breach by the seller.1 The effects 
of avoidance are governed by articles 81 to 84. The seller 
must declare the contract avoided by means of a notice (arti-
cle 26). Avoidance under article 64 is available in two cases: 
first, if the buyer’s failure to perform its contractual obliga-
tions amounts to a fundamental breach of contract as defined 
in article 25 (article 64 (1) (a)); and, secondly, if the buyer 
fails to pay the price or to take delivery of the goods within 
an additional period of time fixed pursuant to article 63  
(article 64 (1) (b)).

2. Avoidance of the contract is a remedy of last resort 
(ultima ratio) that is available when the seller cannot be 
expected to continue the contract.2 Avoidance does not occur 
automatically but requires notice of avoidance by the seller 
(article 26). In cases of non-payment of the price, the seller 
is entitled to avoid the contract at any time after all prerequi-
sites for avoidance have been met. Where the buyer has paid 
the price, the seller loses the right to avoid the contract if the 
seller does not exercise it within the time periods specified in 
article 64 (2).

AVOIDANCE FOR FUNDAMENTAL BREACH  
(ARTICLE 64 (1) (a))

3. The first situation in which the seller can avoid the con-
tract under article 64 (1) is where the buyer has committed 

a fundamental breach of contract as defined in  article 25.3 
This requires that the breach of contract cause the seller such 
detriment as to substantially deprive the seller of what it was 
entitled to expect under the contract unless the breaching 
buyer did not foresee and a reasonable person of the same 
kind in the same circumstances would not have foreseen 
such a result (article 25). One arbitral award noted in this 
connection that, “according to both the general framework 
of the Convention and its interpretation in case law, the 
notion of fundamental breach is usually construed narrowly 
in order to prevent an excessive use of the avoidance of the 
contract.”4 Case law affords many illustrations of fundamen-
tal breaches involving three conceivable types of contract 
violations, namely failure to pay the price, failure to take 
delivery of the goods, and non-performance of other obliga-
tions imposed by the contract on the buyer.

4. Definitive failure to pay the price or a large part of the 
price generally constitutes a fundamental breach of con-
tract.5 Proof of definitive failure to pay the price will often 
derive from a declaration by the buyer that it will not settle 
the price6 or from the buyer’s insolvency situation.7 Con-
versely, a mere delay in payment of the price is not con-
strued as a fundamental breach8 unless timely performance 
of the obligation to pay the price is of the essence of the 
contract. Failure to open a letter of credit at the time fixed by 
the contract does not automatically constitute a fundamental 
breach.9 However, it may amount to a fundamental breach 
according to the circumstances of the case.10 It was possible 
to rule, in a case involving the conclusion of several suc-
cessive contracts, that non-payment of the price of some of 
the contracts did not constitute a fundamental breach of the 
other contracts unless the seller and the buyer had concluded 
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to enable payment to be made are part of the obligation to 
pay the price. Thus, failure to open a letter of credit comes 
within the sphere of application of article 64 (1) (b).22 The 
same reasoning applies if the buyer does not perform the acts 
which could reasonably be expected of the buyer to enable 
the seller to effect delivery of the goods.

9. Where the seller fixes an additional period of time 
for the buyer to perform obligations other than the obliga-
tion to pay the price or to take delivery of the goods, the 
buyer’s failure to perform the obligation concerned by the 
end of that period does not permit the seller to avoid under 
article 64 (1) (b). The contract may be avoided only if the 
breach is fundamental (article 64 (1) (a)). However, such 
a time limit is not totally ineffective. On the one hand, the 
seller may not, during that period, resort to any remedy for 
breach of contract (article 63 (2)). On the other, refusal to 
perform an obligation other than payment of the price or 
taking delivery of the goods could add to the weight of the 
non-performance and can influence the assessment of the 
fundamental nature of the breach committed by the buyer.23

DECLARATION OF AVOIDANCE  
OF THE CONTRACT

10. Under article 64, avoidance of the contract is effected by 
means of a declaration by the seller (“The seller may declare 
the contract avoided”).24 By virtue of article 26, a declaration 
of avoidance of the contract is effective only if made by notice 
to the buyer.25 In accordance with article 27, a delay or error in 
the transmission of the communication or its failure to arrive 
does not deprive the seller of the right to rely on the communi-
cation. Pursuant to article 11, the notice need not be in writing 
and is not subject to any requirement as to form, except where 
the article 96 reservation applies. The freedom-from-form- 
requirements principle governing the notice means that the 
avoidance declaration can be made orally or derive from the 
seller’s action.26 Irrespective of the means of expression cho-
sen by the seller, the notice must clearly indicate that the seller 
is terminating the contract.27 According to several court deci-
sions, the avoidance declaration may already be contained in 
the notice by which the seller fixes an additional period of 
time for performance by the buyer.28 This is the case where a 
seller, when fixing an additional period, declares that the con-
tract will be avoided forthwith in the event of non-payment of 
the price within the period fixed.29 On the other hand, a mere 
threat to avoid the contract is not sufficient.30 Avoidance can 
also result from the filing of a lawsuit or arbitration proceed-
ings with a view to contract avoidance,31 or from an award of 
damages for the loss caused by non-performance.32

PERIOD OF TIME FOR DECLARATION OF  
AVOIDANCE WHEN THE PRICE HAS BEEN PAID 

(ARTICLE 64 (2))

11.  Article 64 (2) specifies the situations in which the sell-
er’s right to declare the contract avoided must be  exercised 
within certain periods. Since the rules in article 64 (2) are 
applicable only in cases where the buyer has paid the price, 
the seller’s right to declare avoidance is, in contrast, not sub-
ject to time limitations as long as the buyer has not paid the 
total price.33 If the buyer has paid only part of the price, the 

a framework agreement.11 Where the buyer has not paid but 
the requirements for a fundamental breach do not appear to 
be met, the seller can benefit from fixing an additional period 
of time for the buyer to pay, which allows the seller to avoid 
the contract pursuant to article 64 (1) (b) if the buyer fails to 
pay the price within that period.12

5. A buyer’s final failure to take delivery of the goods 
normally constitutes a fundamental breach of contract.13 In 
general, a delay of a few days in the delivery of the goods 
is not construed as a fundamental breach.14 However, such a 
delay can amount to a fundamental breach where observance 
of the date for taking delivery is especially important for the 
seller owing to the structure of the contract, for example if 
the sale relates to perishable goods or if the seller has to have 
rapid access to its storage or transport facilities.15 It has been 
held, in connection with an instalment contract requiring the 
buyer to take delivery of a specific quantity of goods each 
year, that the fundamental nature of the breach committed 
by the buyer in taking insufficient goods one year must be 
assessed in relation to the quantities under the entire con-
tract, not just those to be supplied annually.16

6. Non-performance of obligations other than payment of 
the price or taking delivery of the goods can also amount 
to a fundamental breach where the criteria set forth in arti-
cle 25 are met. The existence of a fundamental breach was 
acknowledged by one court with regard to a re-export prohi-
bition imposed on the buyer.17 Conversely, one court held, in 
connection with the buyer’s duty to cooperate with the seller 
in drawing up a delivery schedule for the following year, that 
the insufficient cooperation of which the seller accused the 
buyer did not constitute a fundamental breach in light of the 
criteria in article 25.18

AVOIDANCE FOR FAILURE TO PAY OR TO TAKE  
DELIVERY WITHIN AN ADDITIONAL PERIOD OF 

TIME FIXED (ARTICLE 64 (1) (b))

7. Article 64 (1) (b) provides for a second ground of con-
tract avoidance, applicable only in cases of non-payment of 
the price or failure to take delivery of the goods:19 the seller 
can avoid the contract if the buyer has not paid the price 
or taken delivery of the goods within the additional period 
of time fixed by the seller under article 63 (1).20 The seller 
may also avoid the contract if the buyer declares that it will 
not pay the price or take delivery of the goods within the 
period so fixed. Entitlement to avoidance pursuant to arti-
cle 64 (1) (b) overcomes the difficulties surrounding the 
question whether the breach committed by the buyer is fun-
damental on the basis of the criteria set forth in article 25. It 
can exceptionally happen that decisions hold that the seller 
is entitled to avoid the contract only if the seller has previ-
ously fixed an additional period of time for performance by 
the buyer, thus disregarding the scope of article 64 (1) (a).21

8. The mechanism for avoiding the contract as established 
in article 64 (1) (b) is inapplicable in cases where the buyer 
breaches an obligation other than payment of the price or 
taking delivery of the goods. It is thus important to deter-
mine whether the buyer’s breach can be construed as a vio-
lation of the obligation to pay the price or to take delivery of 
the goods. Under article 54, the steps or formalities required 
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declare the contract avoided.37 In regard to any breach other 
than late performance, article 64 (2) (b) makes a distinction 
according to whether or not the seller has fixed an additional 
period for performance in accordance with article 63 (1). 
In the absence of an additional period for performance, 
the seller loses the right to declare the contract avoided 
unless it declares avoidance within a reasonable time after 
the seller knew or ought to have known of the breach (arti-
cle 64 (2) (b) (i)). Where the seller has fixed an additional 
period of time for performance by the buyer, the seller loses 
the right to declare the contract avoided unless it declares 
avoidance within a reasonable time after the expiration of 
the additional period fixed by the seller or after the buyer has 
declared that it will not perform its obligations within such 
additional period (article 64 (2) (b) (ii)). Article 64 (2) has 
given rise to very little case law.

seller continues to be entitled to declare avoidance at any 
time.34 In cases of non-payment of the price, only a waiver 
by the seller or conduct contrary to the principle of good faith 
can prevent the seller from declaring the contract avoided.35

12.  Where the buyer has paid the price, the seller loses the 
right to avoid the contract if it does not declare avoidance 
within the periods stated in article 64 (2). This provision 
makes a distinction between late performance and breaches 
other than late performance. In cases of late performance, 
the seller loses the right to declare the contract avoided 
unless it does so before becoming aware that performance 
has been (tardily) rendered.36 The provision is accordingly 
more rigorous than article 49 (2), under which, in cases of 
late delivery by the seller, the buyer is allowed a reasonable 
time, after becoming aware that delivery has been made, to 
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