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Example 65B: The contract called for the delivery of 500 machine
tools. Prior to the passage of the risk of loss, the tools were destroyed
in similar circumstances to Example 65A. In such a case Seller would
not only have to bear the loss of the 500 tools but he would also be obli-
gated to ship to Buyer an additional 500 tools. The difference between
this example and example 65A is that in example 65A Seller cannot
provide that which was contracted for whereas under example 65B Sel-
ler can overcome the effect of the destruction of the tools by shipping
replacement goods.

Example 65C: If the machine tools shipped in replacement of those
destroyed in example 65B could not arrive in time, Seller would be
exempted from damages for late delivery.

Example 65D: The contract called for the goods to be packed in
plastic containers. At the time the packing should have been accom-
plished, plastic containers were not available for reasons which Seller
could not have avoided. However, if other commercially reasonable
packing materials were available, Seller must overcome the impediment
by using those materials rather than refuse to deliver the goods. If Sel-
ler used commercially reasonable substitute packing materials, he
would not be liable for damages. In addition, Buyer could not avoid
the contract because there would had been no fundamental breach of
the contract but Buyer could reduce the price under article 46 if the
value of the goods had been diminished because of the non-
performing packing materials.

Example 65E: The contract called for shipment on a particular ves-
sel. The schedule for the vessel was revised because of events beyond
the control of both Buyer and Seller and it did not call at the port indi-
cated within the shipment period. In this circumstance the party
responsible for arranging the carriage of the goods must attempt to
overcome the impediment by providing an alternative vessel.

10. Although it is probably true that the insolvency of the buyer by
itself is not an impediment which exempts the buyer from liability for
non-payment of the price, the unanticipated imposition of exchange
controls, or other regulations of a similar nature, may make it impossi-
ble for him to fulfil his obligation to pay the price at the time and in the
manner agreed. The buyer would, of course, be exempted from liability
for damages for the non-payment (which as a practical matter would
normally mean interest on the unpaid sum) only if he could not over-
come the impediment by, for example, arranging for a commercially
reasonable substitute form of payment.t

Non-performance by a third person, paragraph (2)

11. It often happens that the non-performance of a party is due to
the non-performance of a third person. Paragraph (2) provides that
where this is the case, "that party is exempt from liability only if he is
exempt under paragraph (I) of this article and if the person whom he
has engaged would be so exempt if the provisions of that paragraph
were applied to him".

12. The third person must be someone who has been engaged to
perform the whole or a part of the contract. It does not include sup-
pliers of the goods or of raw materials to the seller.

Temporary impediment, paragraph (3)

13. Paragraph (3) provides that an impediment which prevents a
party from performing for only a temporary period of time exempts the
non-performing party from liability for damages only for the period
during which the impediment existed. Therefore, the date at which the
exemption from damages terminates is the contract date for perform-
ance or the date on which the impediment was removed, whichever is
later in time.

Example 65F: The goods were to be delivered on I February. On I
January an impediment arose which precluded Seller from delivering
the goods. The impediment was removed on I March. Seller delivered
on 15 March.
Seller is exempted from any damages which may have occurred be-

cause of the delay in delivery up to I March, the date on which the im-

3 As to the unpaid seller's right to stop delivery of the goods, see ar-
ticles 54 (I) and 62 (2).

pediment was removed. However, since the impediment was removed
after the contract date for delivery, the Seller is liable for any damages
which occurred as a result of the delay in delivery between I March and
15 March.
14. Of course, if the delay in performance because of the tempo-

rary impediment amounted to a fundamental breach of the contract,
the other party would have the right to declare the avoidance of the
contract. However, if the contract was not avoided by the other party,
the contract continues in existence" and the removal of the impediment
reinstates the obligations of both parties under the contract.

Example 65G: Because of a fire which destroyed Seller's plant, Seller
was unable to deliver the goods under the contract at the time perform-
ance was due. He was exempted from damages under paragraph (I) un-
til the plant was rebuilt. Seller's plant was rebuilt in two years. Al-
though a two-year delay in delivery constituted a fundamental breach
which would have justified Buyer in declaring the avoidance of the con-
tract, he did not do so. When Seller's plant was rebuilt, Seller was obli-
gated to deliver the goods to Buyer and, unless he decided to declare the
contract avoided because of fundamental breach, Buyer was obligated
to take delivery and to pay the contract price.! 6

Duty to notify, paragraph (4)

15. The non-performing party who is exempted from damages by
reason of the existence of an impediment to the performance of his
obligation must notify the other party of the impediment and its effect
on his ability to perform. If the notice is not received by the other party
within a reasonable time after the party who fails to perform knew or
ought to have known of the impediment, the non-performing party is
liable for damages resulting from the failure of the notice to be received
by the other party," It should be noted that the damages for which the
non-performing party is liable are only those arising out of the failure
of the other party to have received the notice and not those arising out
of the non-performance.
16. The duty to notify extends not only to the situation in which a

party cannot perform at all because of the unforeseen impediment, but
also to the situation in which he intends to perform by furnishing a
commercially reasonable substitute. Therefore, the seller in example
65D and the party responsible for arranging the carriage of the goods
in example 65E must notify the other party of the intended substitute
performance. If he does not do so, he will be liable for any damages re-
sulting from the failure to give notice. If he does give notice but the no-
tice fails to arrive he will be also liable for damages resulting from the
failure of the notice to have been received by the other party.

SECTION Ill. EFFECTS OF AVOIDANCE

Article 66

[Release from obligations; contract provisions for settle-
ment of disputes; restriction]

(1) Avoidance of the contract releases both parties
from their obligations thereunder, subject to any dama-

4 See para. 2 of the commentary on article 45 and para. 2 of the com-
mentary on article 60.
S Neither article 65 not any other provision of this Convention would

release the seller from the obligation to deliver the goods on the
grounds that there had been such a major change in the circumstances
that the contract was no longer that originally agreed upon. The parties
could, of course, include such a provision in their contract.
6 The Seller would have no right to insist that the buyer take the

goods if the delay constituted a fundamental breach of contract or if
the delay caused the buyer unreasonable inconvenience or uncertainty
of reimbursement by the seller of expenses advanced by the buyer even
if the buyer had not declared the avoidance of the contract (article
44 (I».
7 The requirement that the notice be received by the other party pla-

ces the risk of transmission on the sender of the notice and thus reserves
the general rule contained in article 25.
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ges which may be due. Avoidance does not affect any
provisions of the contract for the settlement of disputes
or any other provisions of the contract governing the re-
spective rights and obligations of the parties consequent
upon the avoidance of the contract.
(2) If one party has performed the contract either

wholly or in part, he may claim from the other party re-
stitution of whatever he has supplied or paid under the
contract. If both parties are bound to make restitutions,
they must do so concurrently.

PRIOR UNIFORM LAW

UUS, article 78.

Commentary

I. Article 66 sets forth the consequences which follow from a decla-
ration of avoidance. Articles 67 to 69 give detailed rules for implement-
ing certain aspects of article 66.

Effect of avoidance, paragraph (1)

2. The primary effect of the avoidance of the contract by one party
is that both parties are released from their obligations to carry out the
contract. The seller need not deliver the goods and the buyer need not
take delivery or pay for them.

3. Partial avoidance of the contract under article 47 or 64 releases
both parties from their obligations as to the part of the contract which
has been avoided and gives rise to restitution under paragraph (2) as to
that part.

4. In some legal systems avoidance of the contract eliminates all
rights and obligations which arose out of the contract. In such a view
once a contract has been avoided, there can be no claim for damages
for its breach and contract clauses relating to the settlement of dispu-
tes, including provisions for arbitration, choice of law, choice of
forum, and clauses excluding liability or specifying "penalties" or "li-
quidated damages" for breach, terminate with the rest of the contract.
5. Paragraph (I) provides a mechanism to avoid this result by spe-

cifing that the avoidance of the contract is "subject to any damages
which may be due" and that it "does not affect any provisions of the
contract for the settlement of disputes or any other provisions of the
contract governing the respective rights and obligations of the parties
consequent upon the avoidance of the contract." It should be noted
that article 66 (I) would not make valid an arbitration clause, a penalty
clause, or other provision in respect of the settlement of disputes if such
a clause was not otherwise valid under the applicable national law. Ar-
ticle 66 (I) states only that such a' provision is not terminated by the
avoidance of the contract.
6. The enumeration in paragraph (I) of two particular obligations

arising out of the existence of the contract which are not terminated by
the advoidance of the contract is not exhaustive. Some continuing obli-
gations are set forth in other provisions of this Convention. For
example, article 75 (I) provides that "if the goods have been received
by the buyer, and if he intends to reject them, he must take such steps
as are reasonable in the circumstances to preserve them" and article 66
(2) permits either party to require of the other party the return of what-
ever he has supplied or paid under the contract. Other continuing obli-
gations may be found in the contract itself or may arise out of the ne-
cessities of justice.

Restitution, paragraph (2)

7. It will often be the case that at the time the contract is avoided,
one or both of the parties will have performed all or part of his obliga-
tions. Sometimes the parties can agree on a formula for adjusting the
price to the deliveries already made. However, it may also occur that

I Article 5.

one or both parties desires the return of that which he has already sup-
plied or paid under the contract.
8. Paragraph (2) authorizes either party to the contract who has

performed in whole or in part to claim the return of whatever he has
supplied or paid under the contract. Subject to article 67 (2), the party
who makes demand for restitution must also make restitution of that
which he has received from the other party. "If both parties are re-
quired to make restitution, they must do so concurrently," unless the
parties agree otherwise.
9. Paragraph (2) differs from the rule in some countries that only

the party who is authorized to avoid the contract can make demand for
restitution. Instead, it incorporates the idea that, as regards restitution,
the avoidance of the contract undermines the basis on which either
party can retain that which he has received from the other party.
10. It should be noted that the right of either party to require resti-

tution as recognized by article 66 may be thwarted by other rules which
fall outside the scope of the international sale of goods. If either party
is in bankruptcy or other insolvency procedures, it is possible that the
claim of restitution will not be recognized as creating a right in the pro-
perty or as giving a priority in the distribution of the assets. Exchange
control laws or other restrictions on the transfer of goods or funds may
prevent the transfer of the goods or money to the demanding party in a
foreign country. These and other similar legal rules may reduce the
value of the claim of restitution. However, they do not affect the validi-
ty of the rights between the parties.
11. The person who has breached the contract giving rise to the

avoidance of the contract is liable not only for his own expenses in car-
rying out the restitution of the goods or money, but also the expenses
of the other party. Such expenses would constitute damages for which
the party in breach is liable. However, the obligation under article 73of
the party who relies on the breach of the contract to "take such measu-
res as are reasonable in the circumstances to mitigate the loss" may li-
mit the expenses of restitution which can be recovered by means of da-
mages if physical return of the goods is required rather than, for exam-
ple, resale of the goods in a local market where such resale would ade-
quately protect the seller at a lower net cost.2

Article 67

[Buyer's loss of right to avoid or to require delivery
of substitute goods]

(1) The buyer loses his right to declare the contract
avoided or to require the seller to deliver substitute goods
if it is impossible for him to make restitution of the
goods substantially in the condition in which he received
them.
(2) Paragaph (1) of this article does not apply:
(a) if the impossibility of making restitution of the

goods or of making restitution of the goods substantially
in the condition in which he received them is not due to
an act or omission of the buyer; or
(b) if the goods or part of the goods have perished or

deteriorated as a result of the examination provided for
in article 36; or
(e) if the goods or part of the goods have been sold in

the normal course of business or have been consumed or
transformed by the buyer in the course of normal use be-
fore he discovered the lack of conformity or ought to
have discovered it.

2 Cr. article 77 on the authority of one party who holds goods for the
account of the.other party to sell the goods for the account of the other
party.


