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CONTRACTS OF SALE INVOLVING  
CARRIAGE OF GOODS

4. Article 67 does not define when a contract of sale 
involves carriage of goods. A similar formula is used in 
article 31 (a), which provides that if the contract of sale 
involves carriage of goods the seller satisfies its obligation 
to deliver the goods when it hands them over to the first 
carrier. Given the identical language in the two provisions, 
they should be read to cover the same transactions.11

5. Article 68 sets out special rules for passage of risk 
when goods are sold in transit. Therefore, article 67 does 
not apply when goods are sold in transit.

6. A contract of sale involves the carriage of goods when 
it expressly or implicitly provides for subsequent carriage. 
The contract may expressly provide that the goods are to 
be transported via carrier by, e.g., including details with 
respect to the manner of carriage. This is often done most 
efficiently by incorporating trade terms, such as the Inter-
national Chamber of Commerce’s Incoterms (e.g. “CIF”, 
“FOB”), which spell out which party’s obligation it is 
to arrange for a contract of carriage. Other terms of the 
contract may also imply that the goods are to be carried. 
An arbitral tribunal found that the contract involved car-
riage when it provided that “the buyer shall pick up the 
fish eggs at the seller’s address and bring the goods to 
his facilities in Hungary” and the price was stated to be 
“FOB Kladovo” (Kladovo being the seller’s address).12 
Some cases apply article 67 without reciting facts which 
show that carriage was involved.13 A decision held that a 
contract which provided for delivery “free of charge” was 
still a contract involving carriage where the buyer engaged 
the carrier and the seller was charged for the transport.14 
However, where the seller was to deliver the goods free at 
the buyer’s address, customs duties unpaid, the court held 
that the risk passed at the time of unloading at the place of 
performance.15

OVERVIEW

1. Article 67 provides rules governing the time at which 
the risk of loss or damage passes to the buyer if the contract 
of sale involves carriage of the goods.1 In general, the risk 
passes to the buyer when the seller hands over the goods to 
the first carrier. The risk passes without regard to whether the 
seller or the buyer has title to the goods,2 and without regard 
to who is responsible for arranging transport and insurance.3 
The consequence of the passing of the risk on the buyer’s 
obligation to pay is dealt with in article 66. The effect of  
seller’s fundamental breach on the passing of risk is 
addressed in article 70.

2. Article 67 states a generally-accepted international 
rule. A constitutional court, hearing a challenge to a similar 
domestic rule on the ground that it was inconsistent with 
the constitutional principle of equality, cited articles 31 and 
67 of the Convention as evidence of general acceptance.4

3. Under article 6, the parties may agree to derogate 
from the provisions of article 67. Under article 9, they may 
also be bound by usages of trade or a course of dealing that  
derogate from article 67. If the parties’ agreement is con-
sistent with article 67, courts frequently cite the article. 
This is also true when the parties agree on trade terms 
that address the passage of risk. Decisions have found the 
terms “CIF”,5 “C & F”6 (which was replaced by “CFR” in 
Incoterms 1990), “FOB”,7 “FOT”8 (which was replaced by 
“FCA” in Incoterms 1990), and “list price ex works”9 to be 
consistent with article 67 (1). If the trade term is inconsist-
ent with article 67 (1), the parties’ agreement prevails in 
accordance with article 6. Thus, although the goods in the 
particular case were handed over to a third-party carrier, 
a court did not apply article 67 in a case where the par-
ties agreed that the goods would be delivered “frei Haus” 
(“free delivery”), which the court construed to mean that 
the seller undertook to deliver the goods to the buyer’s 
place of business.10

Article 67

 (1) If the contract of sale involves carriage of the goods and the seller is not bound 
to hand them over at a particular place, the risk passes to the buyer when the goods are 
handed over to the first carrier for transmission to the buyer in accordance with the contract 
of sale. If the seller is bound to hand the goods over to a carrier at a particular place, the 
risk does not pass to the buyer until the goods are handed over to the carrier at that place. 
The fact that the seller is authorized to retain documents  controlling the disposition of the 
goods does not affect the passage of the risk.

 (2) Nevertheless, the risk does not pass to the buyer until the goods are clearly  
identified to the contract, whether by markings on the goods, by shipping documents, by 
notice given to the buyer or otherwise.
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The meaning of “hand over” to a carrier

12. The handing over of the goods is complete when the 
goods are in the physical custody of the carrier. One court held 
that “handing over” requires that the carrier take custody of 
the goods, which implies an actual surrender of the goods to 
the carrier; and that it is necessary for the seller to load the 
goods onto or into the respective means of transport; and that 
the risk only passes when loading is completed.23 In that case, 
the damage was caused by improper loading by the seller onto 
a truck arranged by the buyer. Another court found that the risk 
had not passed when the goods (a machine) fell on the ground 
from a fork lift and became unsalable before the machine was 
loaded on a truck that arrived to pick up the goods.24 

13. However, one court held that the risk does not pass 
even when the goods are handed over to the carrier, if the 
seller fails to present a bill of lading to the issuing bank of 
the letter of credit for payment within the time limit stipu-
lated in the sales contract (with the consequence that the bill 
of lading did not reach the buyer); without referring to article 
67, the court held that the seller still bore the risk because of 
its breach of contract.25 The seller bears the burden of proof 
for handing over the goods.26 A copy of a seller’s own docu-
ment that the seller handed over the goods to unnamed per-
sons cannot serve as proof.27  

RETENTION OF DOCUMENTS BY SELLER

14. The third sentence of paragraph (1) provides that the 
passage of risk under article 67 is not affected by the  seller’s 
retention of documents controlling the disposition of the 
goods. There are no reported decisions interpreting this part 
of the provision.

IDENTIFICATION OF GOODS

15. Paragraph (2) of article 67 conditions the passage 
of risk on clear identification of the goods to the contract 
of sale.28 This rule is designed to protect against the pos-
sibility that a seller will identify to the contract goods that 
have already suffered casualty. Some decisions have found 
that the requirement that the goods be clearly identified is 
satisfied by the description of the goods in the shipping 
documents.29 Another court noted that the parties to a CIF 
contract agreed that the risk of loss would pass when cocoa 
beans clearly identified to the contract of sale were handed 
over to the carrier at the port of shipment.30

7. For the purpose of deciding whether a contract of 
sale involves carriage or not, it is irrelevant whether the 
contract of carriage is to be arranged by the seller or the 
buyer.16 There is no question that the sale involves carriage 
if it is the obligation of the seller to arrange the carriage. 
Cases in which the buyer arranged the carriage also apply 
article 67.17 Some cases apply article 67 without specifying 
which party was to arrange the carriage.18 

8. Carriers for the purpose of article 67 may be a courier 
service19 or postal service.20 Article 67 refers to “carriage of 
the goods” and does not expressly require that the goods be 
carried by a third-party carrier. Some decisions treat delivery 
to a freight forwarder as the equivalent of delivery to the 
“first carrier”.21

ALLOCATION OF RISK

9. Paragraph (1) of article 67 sets out separate rules for two 
different situations: first, if the seller is not bound to hand the 
goods over to the carrier at a particular place (first sentence 
of article 67 (1)), and second, if the seller is so bound (second 
sentence). In both cases, the risk passes to the buyer when the 
seller hands over the goods to the  specified carrier.

If the seller is not bound to hand over the goods to  
the carrier at a particular place

10. If the seller is not bound to hand over the goods to a 
carrier at a particular place, the risk of loss or damage passes 
when the goods are handed over to the first carrier. This rule 
is consistent with the seller’s obligation to deliver the goods 
as set out in article 31 (a). In the absence of proof that the 
parties agreed on delivery at another location, one court 
found that the seller delivered and the risk passed when the 
seller handed over the goods to the first carrier.22

If the seller is bound to hand over goods to the  
carrier at a particular place

11. The second sentence of paragraph (1) provides that if 
the seller is bound to hand over goods to a carrier at a par-
ticular place, the risk passes when the goods are handed over 
to the carrier at that place. An agreement by a seller whose 
place of business is inland to send the goods from a port falls 
within paragraph (1). There are no reported decisions inter-
preting this part of the provision.
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