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8. It should be noted that since the buyer loses the right to examine
the goods prior to payment of the price only if the procedures for pay-
ment or delivery "agreed upon by the parties" are inconsistent with
such right, he does not lose his right to examine the goods prior to pay-
ment where the contract provides that he must pay the price against the
handing over of the documents after the arrival of the goods. Since
payment is to take place after the arrival of the goods, the procedure
for payment and delivery are consistent with the right of examination
prior to payment. Similarly, the buyer does not lose his right to exam-
ine the goods prior to payment where the seller exercises his right under
article 54 (2) to dispatch the goods on terms whereby the documents
controlling the disposition of the goods will be handed over to the
buyer only upon the payment of the price.

9. The buyer's right to examine the goods where the contract of
sale involves the carriage of the goods is illustrated by the following
examples:

Example 54A: The contract of sale quoted the price on CIF terms.
Therefore, it was anticipated that payment would be made in the fol-
lowing manner. Seller would draw a bill of exchange on Buyer for the
amount of the purchase price. Seller would forward the bill of ex-
change accompanied by the bill of lading (along with other documents
enumerated in the contract) to a collecting bank in Buyer's city. The
contract provided that the bill of lading (and other documents) would
be handed over to Buyer by the bank only upon the payment of the bill
of exchange. Since this agreed-upon procedure for payment requires
payment to be made at the time the bill of exchange is presented, often
at a time the goods are still in transit, the means of payment is inconsis-
tent with Buyer's right to examine the goods prior to payment. There-
fore, Buyer did not have such a right in this case.

Example 54B: The contract of sale was not on CIF terms and made
no other provision for the time or place of payment. Therefore, pur-
suant to the authority in article 54 (2) Seller took the same actions as in
example 54A. Seller drew a bill of exchange on Buyer for the purchase
price and forwarded it accompanied by the bill of lading through his
bank to a collecting bank in the Buyer's city. Seller gave the collecting
bank instructions that it should not hand over the bill of lading to
Buyer until Buyer had paid the bill of exchange.
In this example the means of payment, though authorized by article

54 (2), were not "agreed upon by the parties" as is required by article
54 (3). Therefore, Buyer does not lose his right to examine the goods
prior to paying the price, i.e., prior to paying the bill of exchange. It is
Seller's obligation to assure Buyer of the possibility of examination
prior to payment.

Example 54C: The contract of sale provided for payment of ,the
price on presentation of the documents at the point of arrival of the
goods but only after the arrival of the goods. In this case the procedu-
res for delivery and payment expressly stipulated by the parties are not
inconsistent with the right of Buyer to examine the goods prior to pay-
ment even though the price was to be paid against the presentation of
the documents.

Article 55

[Payment due without request]
The buyer must pay the price on the date fixed by or

determinable from the contract and this Convention
without the need for any request or other formality on
the part of the seller.

PRIOR UNIFORM LAW

ULIS, article 60.

Commentary

Article 55 is intended to deny the applicability of the rule in some le-
gal systems which states that in order for the payment to become due

the seller must make a formal demand for it from the buyer. Under ar-
ticle 55 the buyer must pay the price on the date fixed by or determin-
able from the contract and this Convention! whether or not the seller
has requested payment.

SECTION H. TAKING DELIVERY

Article 56

[Obligation to take delivery]
The buyer's obligation to take delivery consists:
(a) in doing all the acts which could reasonably be ex-

pected of him in order to enable the seller to make delive-
ry; and
(b) in taking over the goods.

PRIOR UNIFORM LAW

ULIS, article 65.

Commentary

I. Article 56 describes the second obligation of the buyer set out in
article 49, i.e., to take delivery of the goods.
2. The buyer's obligation to take delivery consists of two elements.

The first element is that he must do "all the acts which could reason-
ably be espected of him in order to enable the seller to make delivery."
For example, if under the contract of sale the buyer is to arrange for the
carriage of the goods, he must make the necessary contracts of carriage
so as to permit the seller to "[hand) the goods over to the first carrier
for transmission to the buyer" .I
3. The buyer's obligation is limited to doing those "acts which

could reasonably be expected of him". He is not obliged to do "all such
acts are necessary in order to enable the seller to hand over the goods",
as was the case under ULIS.2
4. The second element of the buyer's obligation to take delivery

consists of his "taking over the goods". This aspect of the obligation to
take delivery is of importance where the contract calls for the seller to
make delivery by placing the goods at the buyer's disposal at a particu-
lar place or at the seller's place of business} In such case the buyer
must physically remove the goods from that place in order to fulfil his
obligation to take delivery.4

SECTION HJ. REMEDIES FOR BREACH OF CONTRACT
BY THE BUYER

Article 57

[Seller's remedies in general; claim for damages;
no period of grace]

(1) If the buyer fails to perform any of his obligations
under the contract and this Convention, the seller may:
(a) exercise the rights provided in articles 58 to 61;
(b) claim damages as provided in articles 70 to 73;

I For example, a date for payment may be established by usage (ar-
, ticle 8) or through the operation of the rule in article 54 (l).

I Article 29 (a). Cr. article 30 (2).
2 ULIS, article 65.
3 Article 29 (b) and (e).
4 Cf. the buyer's obligation under article 75 (2) to take possession on

behalf of the seller of goods which have been dispatched to and have
been put at the disposal of the buyer at the place of destination and in
respect of which the buyer has exercised his right to reject.
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(2) The seller is not deprived of any right he may have
to claim damages by exercising his right to other reme-
dies.
(3) No period of grace may be granted to the buyer by

a court or arbitral tribunal when the seller resorts to a re-
medy for breach of contact.

PRIOR UNIFORM LAW

ULIS, articles 61 to 64, 66 to 68 and 70.

Commentary

1. Article 57 serves both as an index to the remedies available to
the seller if the buyer fails to perform any of his obligations under the
contract and this Convention and as the source for the seller's right to
claim damages. Article 57 is comparable to article 41 on the remedies
available to the buyer.

2. Article 57 (I) (a) provides that in case of the buyer's breach, the
seller may "exercise the rights provided in articles 58 to 61." Although
the provisions on the remedies available to the seller in articles 58 to 61
are drafted in terms comparable to those available to the buyer in artic-
les 42 to 48, they are less complicated. This is so because the buyer has
only two principal obligations, to pay the price and to take delivery of
the goods, whereas the seller's obligations are more complex. There-
fore, the seller has no remedies comparable to the following which are
available to the buyer: reduction of the price because of non-
conformity of the goods (article 46), right to partially exercisehis reme-
dies in the case of partial delivery of the goods (article 47),1 right to
refuse to take delivery in case of delivery before the date fixed or of an
excess quantity of goods (article 48).

3. Article 57 (I) (b) provides that the seller may "claim damages as
provided in articles 70 to 73: if the buyer fails to perform any of his
obligations under the contract of sale and this Convention." In order
to claim damages it is not necessary to prove fault or a lack of good
faith or the breach of an express promise, as is true in some legal
systems. Damages are available for the loss resulting from any objec-
tive failure by the buyer to fulfil his obligations. Articles 70 to 73, to
which article 57 (1) (b) refers, do not provide the substantive conditions
for the exercise of a claim for damages but the rules for the calculation
of the amount of damages.

4. A number of important advantages flow from the adoption of a
single consolidated set of remedial provisions for breach of contract by
the buyer. First, all the buyer's obligations are brought together in one
place without confusions generated by the complexities of repetitive re-
medial provisions. This makes it easier to understand the rules on what
the buyer must do, which are the provisions of prime interest to mer-
chants. Second, problems of classification are reduced with a single set
of remedies. Third, the need for complex cross-referencing is lessened.
5. Paragraph (2) provides that a party who has resorted to any re-

medy available to him under the contract or this Convention is not
thereby deprived of the right to claim any damages which he may have
incurred.

6. Paragraph (3) provides that if a seller resorts to a remedy for
breach of contract, no court or arbitral tribunal may delay the exercise
of that remedy by granting a period of grace either before, at the same
time as, or after the seller has resorted to the remedy. The reasons for
this provision are discussed in paragraphs 3 to 5 of article 43. Such a
provision seems desirable in international trade.

Article 58

[Seller's right to require performance]
The seller may require the buyer to pay the price, take

delivery or perform his other obligations, unless the sel-
I However, article 64 (1) allows the seller to declare the contract

avoided as to one instalment where the buyer's failure to perform in re-
spect of that instalment amounts to a fundamental breach of that
instalment.

ler has resorted to a remedy which is inconsistent with
such requirement.

PRIOR UNIFORM LAW

ULIS, articles 61 and 62 (1).

Commentary

1. Article 58 describes the seller's right to require the buyer to per-
form his obligations under the contract and this Convention.

Failure to pay the price

2. This article recognizes that the seller's primary concern is that
the buyer pay the price at the time it is due. Therefore, if the price is
due under the terms of articles 54 and 55 and the buyer does not pay it,
this article authorizes the seller to require the buyer to pay it.
3. Article 58 differs from the law of some countries in which the

seller's remedies in respect of the price are restricted. In those coun-
tries, even though the buyer may have a substantive obligation to pay
under the contract, the general principle is that the seller must make a
reasonable effort to resell the goods to a third party and recover as da-
mages any difference between the contract price and the price he receiv-
ed in the substitute transaction. The seller may recover the price if re-
sale to a third person is not reasonably possible.
4. However, under article 58, when the buyer has a substantive

obligation to pay the price under articles 54 and 55, the seller has avail-
able a remedy to require him to pay it.!
5. The style in which article 58 in particular and Section III on the

buyer's remedies in general is drafted should be noted at this point.
That style conforms to the viewheld in many legal systems that a legis-
lative text on the law of sales governs the rights and obligations be-
tween the parties and does not consist of directives addressed to a tribu-
nal. In other legal systems the remedies available to one party on the
other party's failure to perform are stated in terms of the injured
party's right to the judgement of a court granting the required relief.2
However, the two different styles of legislativedrafting are intended to
achieve the same result. Therefore, when article 58 provides that the
"seller may require the buyer to pay the price, take delivery or perform
his other obligations", it anticipates that, if the buyer does not per-
form, a court will order such performance and will enforce that order
by the means available to it under its procedural law.

6. Although the seller has a right to the assistance of a court or ar-
bitral tribunal to enforce the buyer's obligations to pay the price, take
delivery and perform any of his other obligations, article 26 limits that
right to a certain degree. If the court could not give a judgement for
specific performance under its own law in respect of similar contracts
of sale not governed by this Convention, it is not required to enter such
a judgement in a case arising under this Convention even though the
seller had a right to require the buyer's performance under article 58.
However, if the court could give such a judgement under its own law, it
would be required to do so if the criteria of article 58 are met.
7. The seller can require performance under this article and also sue

for damages. Where the buyer's non-performance of one of his obliga-
tions consists in the delay in the payment of the price, the seller's dama-
ges would normally include interest.

Failure to perform other obligations

8. Article 58 goes on to authorize the seller to require the buyer to
"take delivery or perform his other obligations",3

1 As to the relationship of the principle of mitigation to the right to
require payment of the price, see para. 3 of the commentary to article
73.
2 See the examples in foot-note 1 to para. 8 of the commentary to

article 42.
3 The obligation to "take delivery" is specificallymentioned because

it is the second of the two obligations of the buyer set forth in article
49. The definition of taking delivery is found in article 56.


