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made in a reasonable manner and within a reasonable time after avoid-
ance, as is required by article 71.

4. Pursuant to article 72 (2), the price to be used in the calculation
of damages under article 72 (I) is the current price prevailing at the
place where delivery of the goods should have been made. Article 72,(1)
provides that the relevant date for determining the current price is the
date on which the contract could first have been declared avoided.

5. The place where delivery should have been made is determined
by the application of article 29. In particular, where the contract of sale
involves carriage of the goods, delivery is made at the place the goods
are handed over to the first carrier for transmission to the buyer where-
as in destination contracts delivery is made at the named destination.

6. The "current price" is that for goods of the contract description
in the contract amount. Although the concept of a "current price" does
not require the existence of official or unofficial market quotations, the
lack of such quotations raises the question whether there is a "current
price" for the goods.

7. "If there is no current price" at the place where delivery of the
goods should have been made, the price to be used is that "at another
place which serves as a reasonable substitute, making due allowance for
differences in the cost of transporting the goods". If no such price
exists, damages must be calculated under article 70.

Additional damages

8. Article 72 recognizes that the injured party may incur additional
losses, including loss of profit, which would not be compensated by the
basic formula. In such a case the additional losses may be recovered
under article 70, provided, of course, the conditions of article 70 are sa-
tisfied.

Example 72A: The contract price was $ 50,000 CIF. Seller avoided
the contract because of Buyer's fundmental breach. The current price
on the date on which the contract could first have been avoided for
goods of the contract description at the place where the goods were to
be handed over to the first carrier was $ 45,000. Seller's damages under
article 72 were $ 5,000.
Example 72B: The contract price was 50,000 CIF. Buyer avoided

the contract because of Seller's non-delivery of the goods. The current
price on the date on which the contract could first have been avoided
for goods of the contract description at the place the goods were to be
handed over to the first carrier was $ 53,000. Buyer's extra expenses
caused by the Seller's breach were $ 2,500. Buyer's damages under ar-
ticles 70 and 72 were $ 5,500.

Article 73
[Mitigation of damages]

The party who relies on a breach of contract must take
such mesasures as are reasonable in the circumstances to
mitigate the loss, including loss of profit, resulting from
the breach. If he fails to take such measures, the party in
breach may claim a reduction in the damages in the
amount which should have been mitigated.

PRIOR UNIFORM LAW

ULIS, article 88.
Commentary

I. Article 73 requires a party who relies on a breach of contract to
adopt such measures as may be reasonable in the circumstances to miti-
gate the loss, including the loss of profit, resulting from the breach.

2. Article 73 is one of several articles which states a duty owed by
the injured party to the party in breach'! In this case the duty owed is

which of the many contracts of purchase or sale was the one in replace-
ment of the contract which was breached. In such a case the use of ar-
ticle 7l may be impossible.

1 Under articles 74 to 77 the party in possession of goods has a duty
under certain circumstances to preserve these goods and to sell them for

the obligation of the injured party to take actions to mitigate the harm
he will suffer from the breach so as to mitigate the damages he will
claim under article 41 (I) (b) or 57 (I) (b). "If he fails to take such
measures, the party in breach may claim a reduction in the damages in
the amount which should have been mitigated."
3. The sanction provided by article 73 against a party who fails to

mitigate his loss only enables the other party to claim a reduction in the
damages. It does not affect a claim for the price by the seller pursuant
to article 58 or a reduction in the price by the buyer pursuant to article
46.2

4. The duty to mitigate applies to an anticipatory breach of con-
tract under article 63 as well as to a breach in respect of an obligation
the performance of which is currently due. If it is clear that one party
will commit a fundamental breach of the contract, the other party can-
not await the contract date of performance before he declares the con-
tract avoided and takes measures to reduce the loss arising out of the
breach by making a cover purchase, reselling the goods or otherwise.
The use of the procedure set forth in article 62, if applicable, would be
a reasonable measure even though it may delay the avoidance of the
contract and the cover purchase, resale of the goods or otherwise,
beyond the date on which such actions would otherwise have been re-
quired.
Example 73A: The contract provided that Seller was to deliver 100

machine tools by I December at a total price of $ 50,000. On 1 July he
wrote Buyer and said that because of the rise in prices which would
certainly continue for the rest of the year, he would not deliver the tools
unless Buyer agreed to pay $ 60,000. Buyer replied that he would insist
that Seller deliver the tools at the contract price of $ 50,000. On I July
and for a reasonable time thereafter, the price at which Buyer could
have contracted with a different seller for delivery on I December was
$ 56,000. On 1 December Buyer made a cover purchase for $ 61,000
for delivery on I March. Because of the delay in receiving the tools,
Buyer suffered additional losses of $ 3,000.
In this example Buyer is limited to recovering $ 6,000 in damages,

the extent of the losses he would have suffered if he had made the cover
purchase on I July or a reasonable time thereafter, rather than
$ 14,000, the total amount of losses which he suffered by awaiting
I December to make the cover purchase.
Example 73B: Promptly after receiving Seller's letter of I July, in

example 73A, pursuant to article 62 Buyer made demand on Seller for
adequate assurances that he would perform the contract as specified on
I December. Seller failed to furnish the assurances within the reason-
able period of time specified by Buyer. Buyer promptly made a cover
purchase at the currently prevailing price of $ 57,000. In this case
Buyer can recover $ 7,000 in damages rather than $ 6,000 as in example
73A.

SECfION V. PRESERVATION OF THE GOODS

Article 74

[Seller's obligation to preserve]
If the buyer is in delay in taking delivery of the goods

and the seller is either in possession of the goods or
otherwise able to control their disposition, the seller must
take such steps as are reasonable in the circumstances to
preserve them. He may retain them until he has been
reimbursed his reasonable expenses by the buyer.

the benefit of the party who has breached the contract, even though the
risk of loss is on the party in breach.
2 Article 46 contains a principle of mitigation in that the buyer is not

permitted to reduce the price if he does not permit the seller to remedy
any failure on his part in respect of any of his obligations under the
contract.
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ULIS, article 91.

Commentary

If the buyer is in delay in taking delivery of the goods and the seller is
in physical possession of the goods or is in a position to control the dis-
position of the goods which are in the possession of a third person, it is
appropriate that the seller be required to take reasonable steps to pre-
serve the goods for the benefit of the buyer. It is also appropriate that
the seller "may retain [the goods) until he has been reimbursed his rea-
sonable expenses by the buyer," as is provided in article 74.

Example 74A: The contract provided that Buyer was to take delivery
of the goods! at the Seller's warehouse during the month of October.
Seller made delivery on I October by placing the goods at Buyer's dis-
posal. 2 On I November, the day when Buyer was in breach of his obli-
gation to take delivery and the day on which the risk of loss passed to
Buyer.! Seller shifted the goods to a portion of the warehouse which
was less appropriate for the storage of such goods. On 15 November
Buyer took delivery of the goods at which time the goods were damag-
ed because of the inadequacies of the portion of the warehouse to
which they had been shifted. In spite of the fact that the risk of loss had
passed to Buyer on I November, Seller is liable for the damage to the
goods which occurred between I November and 15 November by rea-
son of the breach of his obligation to preserve them.

Example 74B: The contract called for delivery on CIF terms. Buyer
wrongfully dishonoured the bill of exchange when it was presented to
him. As a result, the bill of lading and other documents relating to the
goods were not handed over the Buyer. Article 74 provides that in this
case Seller, who is in a position to control the disposition of the goods
through his possession of the bill of lading, is obligated to preserve the
goods when they are discharged at the port of destination.f

Article 75

[Buyer's obligation to preserve]
(1) If the goods have been received by the buyer and

he intends to reject them, he must take such steps as are
reasonable in the circumstances to preserve them. He
may retain them until he has been reimbursed his reason-
able expenses by the seller.
(2) If goods dispatched to the buyer have been placed

at his disposal at their destination and he exercises the
right to reject them, he must take possession of them on
behalf of the seller, provided that he can do so without
payment of the price and without unreasonable inconve-
nience or unreasonable expense. This provision does not
'apply if the seller or a person authorized to take charge
of the goods on his behalf is present at the destination.
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Commentary

I. Article 75 sets forth the buyer's obligation to preserve goods
which he intends to reject.

2. Paragraph (I) provides that if the goods have been received by
the buyer and he intends to reject them, he must take reasonable steps
to preserve them. The buyer may retain those goods until he has been
reimbursed his reasonable expenses by the seller.

I The buyer's obligation to take delivery is set forth in article 56.
2 See article 29 (b) and 29 (e).
3 Article 81 (I).
4 Compare example 75C.

3. Paragraph (2) provides for the same result where goods which
have been dispatched to the buyer have been placed at his disposal at
their destination and he exercises his right to reject them.' However,
since the goods are not in the buyer's physical possession at the time he
exercises his right to reject them, it is not as clear that he should be re-
quired to take possession of them on behalf of the seller. Therefore,
paragraph (2) specifies that the buyer need take possession only if "he
can do so without payment of the price and without unreasonable in-
convenience or unreasonable expense" and only if the seller or a person
authorized to take charge of the goods for him is not present at the
place of destination.
4. Paragraph (2) is applicable only if goods which have been dis-

patched to the buyer "have been placed at his disposal at their destina-
tion." Therefore, the buyer is obligated to take possession of the goods
only if the goods have physically arrived at their destination prior to his
rejection of them. He is not obligated to take possession of the goods
under paragraph (2) if before the arrival of the goods he rejects the
shipping documents because they indicate that the goods do not con-
form to the contract.
Example 75A: After the goods were received by Buyer he rejected

them because of their failure to conform to the contract. Buyer is re-
quired by article 75 (I) to preserve the goods for the Seller.
Example 75B: The goods were shipped to Buyer by railroad. Prior to

taking possession, Buyer found on examination of the goods that there
was a fundamentsl breach of the contract in respect of their quality.
Even though Buyer has the right to avoid the contract under article 45
(I) (a), by virtue of article 75 (2) he is obligated to take possession of
the goods and to preserve them, provided that this may be done with-
out payment of the price and without unreasonable inconvenience or
unreasonable expense and provided that Seller or a person authorized
to take possession on his behalf is not present at the place of destina-
. tion.

Example 75C: The contract provided for delivery on CIF terms.
When the bill of exchange was presented to Buyer, he dishonoured it
because the accompanying documents were not in conformity with the
contract of sale. In this example Buyer is not obligated to take posses-
sion of the goods for two reasons. If the goods have not arrived and
been put at his disposal at the place of destination at the time Buyer dis-
honours the bill of exchange, the provisions of article 75 (2) do not ap-
ply at all. Even if article 75 (2) were to apply, because Buyer could take
possession of the goods only by paying the bill of exchange, he would
not be required by article 75 (2) to take possession and preserve the
goods. 2

Article 76

[Deposit with third person]
The party who is bound to take steps to preserve the

goods may deposit them in a warehouse of a third person
at the expense of the other party provided that the ex-
pense incurred is not unreasonable.
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Commentary

Article 76 permits a party who is under obligation to take steps to
preserve the goods to discharge his obligation by depositing them in the
warehouse of a third person. The term "warehouse" should be inter-
preted broadly as any place appropriate for the storage of goods of the
type in question.

I Para. (2) states that the buyer "must take possession of [the goods)
on behalf of the seller" . Once possession is taken, the obligation to pre-
serve the goods arises out of para. (I).
2 Compare example 74B.


