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7. The calculation is the same if the non-conformity of the goods
delivered relates to their quality rather than to their quantity. This can
be illustrated by the following example:

Example 46C: Under the same contract as in example 46A, Seller de-
livered 10 tons of No. 3 corn instead of 10 tons of No. I corn as requir-
ed. At the time of contracting the market price for No. 3 corn was
$ ISOa ton. If the delivery of No. 3 corn in place of No. I corn consti-
tuted a fundamental breach of the contract, Buyer could avoid the con-
tract and not pay the contract price. If the delivery of No. 3 corn did
not constitute a fundamental breach or if Buyer did not choose to avoid
the contract, Buyer could declare the reduction of the price from
$ 2,000 to $ 1,500.
8. Although the principle is simple to apply in a case where, as in

example 46C, the non-conformity as to quality is such that the goods
delivered have a definite market price which is different from that for
the goods which should have been delivered under the contract, it is
more difficult to apply to other types of non-conformity as to quality.
For instance:

Example 46D: Seller contracted to furnish decorative wall panels of
a certain design for use by Buyer in an office building being constructed
by Buyer. The wall panels delivered by Seller were of a less attractive
design than those ordered. Buyer has the right to "declare the price ...
reduced in the same proportion as the value that the goods actually de-
livered would have had at the time of conclusion of the contract bears
to the value that conforming goods would have had at that time".

9. In example 46D there may be no easy means of determining the
extent to which the value of the goods was diminished because of the
non-conformity, but that does not affect the principle. It should be
noted that it is the buyer who makes the determination of the amount
by which the price sreduced. However, if the seller disputes the calcula-
tion, the matter can finally be settled only by a court or an arbitral
tribunal.

10. It should also be noted that the calculation is based on the ex-
tent to which the value of the goods "at the time of the conclusion of
the contract" has been diminished. The calculation of the reduction of
the price does not take into consideration events which occurred after
this time as does the calculation of damages under articles 70 to 72. In
the case envisaged in example 46D this would normally cause no diffi-
culties because the extent of lost value would probably have been the
same at the time of the conclusion of the contract and at the time of the
non-conforming delivery. However, if there has been a price change in
the goods between the time of the conclusion of the contract and the
time of the non-conforming delivery, different results are achieved if
the buyer declares the price reduced under this article rather than if the
buyer claims damages. These differences are illustrated by the follow-
ing examples:
Example 46E: The facts are the same as in example 46C. Seller con-

tracted to deliver 10 tons of No. I corn at the market price of $200 a
ton for a total of $ 2,000. Seller delivered 10 tons of No. 3 corn. At the
time of contracting the market price for No. 3 corn was $ ISOa ton.
Therefore, if Buyer declared a reduction of the price, the price would
be $ 1,500. Buyer would in effect have received monetary relief of
$ 500.
However, if the market price had fallen in half by the time of delive-

ry of the non-conforming goods so that No. I corn sold for $ 100 a ton
and No. 3 corn sold for $ 75 a ton, Buyer's damages under article 70
would have been only $ 25 a ton or $ 250. In this case it would be more
advantageous to Buyer to reduce the price under article 46 than to
claim damages under article 70.
Example 46F: If the reverse were to happen so that at the time of de-

livery of the non-conforming goods the market price of No. I corn had
doubled to $400 a ton and that of No. 3 corn to $ 300 a ton, Buyer's
damages under article 70 would be $ 100 a ton or $ 1,000. In this case it
would be more advantageous to Buyer to claim damages under article
70 than to reduce the price under article 46.

I I. The results in examples 46E and 46F are caused by the fact that
the remedy of reducing the price has a similar effect to a partial avoid-
ance of the contract. The same result occurs in even greater degree if
the buyer totally avoids the contract as is illustrated in the following
example:

Example 460: In example 46E it was shown that if the market price
for No. I corn had dropped in half from $ 200 a ton to $ 100 a ton and
the price of No. 3 corn had dropped from $ ISOa ton to $ 75 a ton,
Buyer could retain the No. 3 corn and either receive $ 250 in damages
or reduce the price by $ 500. If the delivery of No. 3 corn in place of
No. I corn amounted to a fundamental breach of contract and Buyer
avoided the contract pursuant to article 45 (I) (a), he could purchase in
replacement 10 tons of No. 3 corn for $ 750, i.e., for $ 1,250 less than
the contract price. However, if he declared the contract avoided, he
would be more likely to purchase 10 tons of No. I corn for $ 1,000,
i.e., for an amount of $ 1,000 less than the contract price.
12. Except for example 46D, all of the examples above have assum-

ed a fungible commodity for which substitute goods were freely avail-
able thereby making it feasible for the buyer to avoid the contract, pro-
viding a ready market price as a means of measuring damages, and
precluding any additional damages by way of lost profits or otherwise.
If there is not such a ready market for the goods, the problems of eva-
luation are more difficult and the possibility of additional damages is
greater. These factors do not change the means by which article 46
works but they may change the relative advantage to the buyer of one
remedy rather than another.

13. Article 41 (2) makes it clear that the buyer can claim damages in
addition to declaring the reduction of the price in those cases where re-
ducing the price does not give as much monetary relief as would an ac-
tion for damages. A buyer might wish to combine the two remedies in a
case like example 46F if there was some possibility that damages could
not be recovered, either because there was a question as to whether the
seller was exempted from damages (but not from reduction of the
price) under article 65 or because there was a question as to whether the
damages had been foreseeable under article 70. A declaration of reduc-
tion of the price would give the buyer some immediate relief while the
rest of his claim for damages was subject to negotation or litigation.
More likely, however, would be the case in which the buyer had suf-
fered additional expenses incurred as a result of the breach.s

Limitation on right to reduce price

14. The buyer's right to declare a reduction in the price is expressly
subject to the seller's right to remedy any failure to perform his obliga-
tions pursuant to article 44.3 If the seller subsequently remedies his fai-
lure to perform or is not allowed by the buyer to remedy that failure,
the "declaration of reduction of the price is of no effect".

Article 47

[Partial non-performance]
(1) If the seller delivers only a part of the goods or.if

only a part of the goods delivered is in conformity with
the contract, the provisions of articles 42 to 46 apply in
respect of the part which is missing or which does not
conform.
(2) The buyer may declare the contract avoided in its

entirety only if the failure to make delivery completely or
in conformity with the contract amounts to a fundamen-
tal breach of the contract.

PRIOR UNIFORM LAW

ULIS, article 45.

Commentary

I. Article 47 states the buyer's remedies when the seller fails to per-
form only a part of his obligations.

2 See example 70D.
3 See paras. 2 to 12 of the commentary to article 44 for a discussion

of this rule.
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Remedies in respect of the non-conforming part, paragraph (1)

2. Paragraph (I) provides that if the seller has failed to perform
only a part of his obligations under the contract by delivering only a
part of the goods or by delivering some goods which do not conform to
the contract, the provisions of articles 42 to 46 apply in respect of the
quantity which is missing or which does not conform to the contract. In
effect, this paragraph provides that the buyer can avoid a part of the
contract under article 45. This rule was necessary because in some legal
systems a party cannot avoid only a part of the contract. In those legal
systems the conditions for determining whether the contract can be
avoided at all must be determined by reference to the entire contract.
However, under article 47 (I) it is clear that under this Convention the
buyer is able to avoid a part of the contract if the criteria for avoidance
are met as to that part.

Remedies in respect of the entire contract, paragraph (2)

3. Paragraph (2) provides that the buyer may avoid the entire con-
tract "only if the failure to make delivery completely or in conformity
with the contract amounts to a fundamental breach of the contract".
Although this provision reiterates the rule which would otherwise be
applied under article 45 (1) (a), it is useful that it be made clear.

4. The use of the word "only" in article 47 (2) also has the effect of
negating the implication which might have been thought to flow from
article 45 (I) (b) that the entire contract could be avoided on the
grounds that the seller failed to deliver a part of the goods within the
additional period of time fixed by the buyer in accordance with article
43 even though such failure to deliver did not in itself amount to a fun-
damental breach of the entire contract.

Article 48

[Early delivery; delivery of excess quantity]
(1) If the seller delivers the goods before the date

fixed, the buyer may take delivery or refuse to take deli-
very.
(2) If the seller delivers a quantity of goods greater

than that provided for in the contract, the buyer may
take delivery or refuse to take delivery of the excess
quantity. If the buyer takes delivery of all or part of the
excess quantity, he must pay for it at the contract rate.

PRIOR UNIFORM LAW

ULIS, articles 29 and 47.

Commentary

I. Article 48 deals with two situations where the buyer may refuse
to take delivery of goods which have been placed at his disposal.

Early delivery, paragraph (I)

2. Article 48 (I) deals with the situation where goods have been de-
livered to the buyer before the delivery date fixed pursuant to article 31.
If the buyer were forced to accept these goods, it might cause him in-
convenience and expense in storing them longer than anticipated.
Furthermore, if the contract links the day payment is due to the day de-
livery is made, early delivery will force early payment with consequent
interest expense. Therefore, the buyer is given the choice of taking deli-
very of the goods or refusing to take delivery of them when the seller
delivers them prior to the delivery date.

3. The buyer's right to take delivery or to refuse to take delivery is
exercisable upon the fact of early delivery. It does not depend on
whether early delivery causes the buyer extra expense or inconvience.!

1 Nevertheless, the buyer must have a reasonable commercial need to
refuse to take delivery since article 6 requires the observance of good
faith in international trade.

4. However, where the buyer does refuse to take delivery of the
goods under article 48 (l), according to article 75 (2) he will still be
bound to take possession of them on behalf of the seller if the following
four conditions are met: (I) the goods have been placed at his disposal
at their place of destination, (2) he can take possession without pay-
ment of the price, e.g., the contract of sale does not require payment in
order for the buyer to take possession of the documents covering the
goods, (3) taking possession would not cause the buyer unreasonable
inconvenience or unreasonable expense, and (4) neither the seller nor a
person authorized to take possession of the goods on his behalf is pre-
sent at the destination of the goods.

5. If the buyer refuses to take the early delivery, the seller is obli-
gated to redeliver the goods at the time for delivery under the contract.

6. If the buyer does take early delivery of the goods, he may claim
from the seller for any damages he may have suffered unless, under the
circumstances, the acceptance of early delivery amounts to an agreed
modification of the contract pursuant to article 27.2

Excess quantity, paragraph (2)

7. Article 48 (2) deals with the situation where an excess quantity of
goods has been delivered to the buyer.

8. Unless there are other reasons which justify the buyer's refusal
to take delivery, the buyer must accept at least the quantity specified in
the contract. In respect of the excess amount, the buyer may either re-
fuse to take delivery or he may take delivery of some or all of it. If the
buyer refuses to take delivery of the excess quantity, the seller is liable
for any damages suffered by the buyer. If the buyer takes delivery of
some or all of the excess quantity he must pay for it at the contract rate.
9. If it is not feasible for the buyer to reject only the excessamount,

as where the seller tenders a single bill of lading covering the total ship-
ment in exchange for payment for the entire shipment, the buyer may
avoid the contract if the delivery of such an excess quantity constitutes
a fundamental breach. If the delivery of the excess quantity does not
constitute a fundamental breach or if for commercial reasons the buyer
is impelled to take delivery of the shipment, he may claim any damages
he has suffered as a result.

CHAPTER Ill. OBLIGATIONS OF THE BUYER

Article 49

[General obligations]
The buyer must pay the price for the goods and take

delivery of them as required by the contract and this
Convention.

PRIOR UNIFORM LAW

ULIS, article 56.

Commentary

Article 49 states the principal obligations of the buyer and introduces
Chapter III of Part III of the Convention. The principal obligations 01
the buyer are to pay the price for the goods and to take delivery of
them. The buyer must carry out his obligations "as required by the con-
tract and this Convention." Since article 5 of the Convention permits
the parties to exclude its application or to derogate from or vary the
effect of any of its provisions, it follows that in cases of conflict be-
tween the contract and the Convention the buyer must fulfil his obliga-
tions as required by the contract.

2 Article 48 (I) does not refer to the buyer's right to seek damages.
However, the buyer's right to damages is a general right under article
41 (I) (b).


